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Pleadzng. — Demurrer. — ^A  demurrer  to  an  entire  complaint,  containing 
one  good  pari&graph,  should  be  overruled. 

Same. — Haamless  Error. — Practice. — ^There  is  no  available  error  in  sustain- 
ing  a  demurrer  to  a  good  paragraph  of  an  answer,  if  there  remain  an- 
other paragraph  stating  substantially  the  same  matter. 

City. — Damages, — Evidence. — Jury. — In  a  suit  against  a  city  to  recover 
damages  for  unlawful  excavations  made  adjoining  the  plaintiff's  lot,  evi- 
dence showing  what  would  be  the  cost  of  a  wall  along  the  line  of  the 
plaintiff's  lot,  to  protect  it  from  caving,  is  admissible,  the  necessity  of 
such  a  wall  being  a  question  for  the  jury. 

Same. — City  OouneU. — Declarations. — Parol  evidence  of  the  proceedings  of  a 
city  council,  and  of  the  declarations  of  individual  members  thereof,  in 
ordering  the  grading  of  a  street,  is  not  admissible,  until  some  valid 
excuse  is  shown  for  not  producing  the  record  of  such  proceedings. 

Same. — Improvement  of  /Sifreete. — Sba^bile  Qmstrued. — Sections  3162  to  3165,  R. 
S.  1881,  apply  only  where  a  city  seeks  to  improve  its  streets  at  the  ex- 
pense of  the  abutting  owners,  and  do  not  limit  the  general  powers  over 
streets  conferred  by  other  provisions  of  law ;  and  where  a  city,  in  the 
exercise  of  its  general  powers  and  at  the  expense  of  its  treasury,  grades 
a  street,  it  is  not  liable  to  adjoining  owners  for  consequential  injuries, 
merely  because  it  fails  to  comply  with  the  requirements  of  those  sections. 
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Same. — Qrading  Streets. — Earth  can  not  be  removed  from  a  street  except 
for  its  improvement,  nor  can  such  earth  be  used  by  a  city  except  to  grade 
that  or  other  streets,  the  grading  of  which  is  part  of  the  same  general 
plan  of  improvement. 

Same. — Adoption  of  Plan. — Where  the  common  council  directs  that  a  plan 
of  improvement  for  S.  street  be  prepared,  which  is  accordingly  done 
and  reported,  and  the  action  of  the  council  thereon  appears  on  its 
record  in  these  words :  "  The  survey  and  plan  for  the  improvement  of 
S.  street  by  J.  is  accepted,"  an  adoption  of  the  plan  is  sufSciently  shown. 

Same. — Gue  OriHeiaed. — While  the  question  actually  before  the  court  in 
OUy  <f  Ddphi  v.  Evaru,  36  Ind.  90,  was  correctly  decided,  there  are  many 
expressions  in  the  opinion  in  that  case  which  can  not  be  maintained. 

From  the  Dearborn  Circuit  Court. 

C  8.  Jelley,  W.  8.  Holman  and  W.  8  Hobnany  Jr.y  for  appel- 
lants. 

D.  -ff.  8tappy  H.  D.  McMuUen  and  D.  T,  Downey ,  for  ap- 
pellees. 

Elliott,  C.  J. — Appellees^  complaint  is  in  two  paragraphs. 
One  at  least  is  good,  and,  as  the  demurrer  was  addressed  to 
the  entire  complaint,  it  was  properly  overruled,  even  though 
one  of  the  paragraphs  is  bad. 

The  complaint  alleges,  in  substance^  that  the  City  of  Au- 
rora, without  haying  adopted  any  general  plan  for  the  im- 
provement of  the  streets,  and  without  having  advertised  for 
proposals,  and  also  without  having  entered  into  a  written  con- 
tract, proceeded  to  dig  into  and  cut  down  a  street  upon 
which  appellees'  house  and  lot  were  situated,  and  without 
right  hauled  away  and  appropriated  the  soil  of  said  street.'  It 
is  Airther  alleged  that  by  reason  of  the  cutting  down  of  said 
street  the  appellees'  property  was  greatly  injured.  The  com- 
plaint states  a  case  within  the  rule  declared  in  (My  of  Ddphi 
V.  Evans,  36  Ind.  90 ;  for  it  shows  a  wrongful  carrying  away 
of  the  soil  of  the  street. 

A  demurrer  was  sustained  to  the  second  paragraph  of  the 
appellants'  answer,  but  no  available  error  was  committed, 
even  if  it  be  conceded  that  the  pleading  was  sufficient,  for  the 
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reason  that  the  same  defence  was  substantially  stated  in  an- 
other paragraph^  which  was  held  good. 

The  error  alleged  upon  the  ruling  denying  a  new  trial  pre- 
sents all  the  other  questions  in  the  case.  Testimony  was  ad- 
mitted over  the  objection  of  the  appellant  as  to  the  cost  of  erect- 
ing a  wall  along  the  line  of  appellees'  lot.  This  ruling  was' 
not  erroneous.  If  the  appellants'  wrongful  act  made  it  nec- 
essary for  the  protection  of  appellees'  property  to  erect  the 
wall;  its  cost  was  a  proper  element  for  the  jury  to  consider  in 
estimating  damages.  It  is,  however,  contended  by  the  appel- 
lants' counsel  that  no  wall  was  necessary.  Whether  there 
was  or  was  not  a  necessity  for  the  wall  was  a  question  of  &ct 
for  the  jury. 

Michael  Teany,  one  of  the  appellees'  witnesses,  was  per- 
mitted to  testify  as  to  the  proceedings  of  the  common  council 
of  the  city  of  Aurora,  and  as  to  the  declarations  of  individual 
members  of  that  body.  An  objection  was  interposed  and 
overruled.  The  ground  of  objection  was  that  the  proceedings 
of  the  common  council  could  not  be  proved  by  parol.  No 
effort  was  made  to  secure  the  production  of  any  of  the  corpo- 
rate records,  nor  was  it  shown  that  no  record  had  been  made. 
The  custodian  of  the  records  was  not  called ;  neither  was  there 
any  notice  to  produce  the  corporate  records.  It  is  clear  to 
our  minds  that  the  court  erred  in  admitting  this  testimony. 
The  record  of  the  proceedings  of  the  conmion  council  was 
the  primary  evidence.  Until  some  valid  excuse  was  shown 
for  not  producing  the  primary  evidence,  secondary  was  not 
admissible.  There  are  cases  where  corporate  proceedings  may 
be  shown  by  oral  testimony,  but  this  is  not  one  of  them. 

The  third  instruction  given  by  the  court  contains  the  fol- 
lowing statement :  "  To  the  city,  howevjsr,  belongs  the  right, 
under  the  corporate  powers  conferred  upon  it  by  the  charter, 
to  grade  and  improve  Square  street,  and  use  the  same  for  the 
purpose  of  a  highway.  But  before  the  city  can  make  such 
improvements  certain  provisions  of  the  city  charter  must  be 
complied  with.     First,  an  order,  resolution  or  ordinance  must 
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be  passed  by  the  common  council  authorizing  the  improve- 
ment. If  the  city,  of  her  own  volition,  directs  that  the  im- 
provement of  the  street  be  made,  the  order,  resolution  or  or- 
dinance must  be  adopted  by  a  two-thirds  vote  of  the  common 
council,  and  then  such  vote  and  the  ordinance  must  be  entered 
of  record.  If  this  is  not  done,  the  city  can  not  shield  itself 
from  liability  under  such  order,  resolution  or  ordinance.  The 
improvements  must  also  be  based  upon  plans  and  specifica- 
tions fixing  the  grade  and  the  improvement  to  be  made, 
which  grade  and  specifications  must  be  adopted  by  said  com- 
mon council,  and  they  must  correspond  with  the  general  plan 
for  the  improvement  of  the  streets  of  the  city."  The  fourth 
instruction  contains  the  following:  ^^In  addition  to  these 
prerequisites,  the  city,  before  she  can  lawfully  commence  the 
contemplated  improvement,  must  advertise  for  proposals  to  do 
the  work,  and,  when  so  advertised,  the  contract  for  the  work 
must  be  in  writing,  signed  and  delivered  by  the  party  to 
whom  the  work  is  let,  who  must  also  give  bond  for  the  fitith- 
ful  performance  of  the  contract." 

The  court,  by  these  instructions,  required  of  the  appellant 
as  strict  an  adherence  to  the  provisions  of  the  charter  as 
would  have  been  necessary  had  the  case  been  one  against  a 
property  owner  for  the  collection  of  an  assessment.  The  the- 
ory of  the  trial  court  was,  that  the  city  is  liable  as  a  tres- 
passer, if  every  statutory  provision  is  not  complied  with.  The 
case  is,  it  must  be  kept  in  mind,  a  very  different  one  from 
that  of  a  proceeding  to  enforce  the  collection  of  an  assessment 
for  a  street  improvement.  The  municipal  corporation,  in 
making  an  improvement  of  a  street  over  which  it  possesses 
"  plenary  power,"  as  was  said  in  Wood  v.  Meara,  12  Ind.  515,  is 
doing  a  very  different  thing  from  enforcing  a  summary  remedy 
for  the  collection  of  the  cost  of  an  improvement  from  adjacent 
property  owners.  The  appellees  rested  their  case  in  the  trial 
court,  and  rest  it  here,  upon  the  case  of  The  City  of  Delphi  v. 
EvanSy  36  Ind.  90.  There  are  expressions  in  the  opinion 
in  that  case  which  do  sustain  the  appellees'  theory,  that  a 
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manicipal  corporation  is  to  be  deemed  a  wrong-doer  if  it  digs 
into  a  public  street  for  the  purpose  of  grading  or  paving,  un- 
less the  corporate  authorities  have  complied  with  the  provi- 
sions of  the  charter  providing  for  the  assessment  of  the  ex- 
pense of  improving  the  street  upon  the  abutting  property. 
These  expressions  were  not  necessary  to  the  decision  of  the 
point  in  judgment.  It  was  not  necessary  to  decide  in  that 
case,  whether  the  corporation  was  liable  as  a  trespasser  if  it 
undertook  to  improve  the  street  without  strictly  following  the 
provisions  of  the  charter  to  which  we  have  referred.  What 
was  decided,  and  all  that  was  decided,  in  that  case,  is  shown  in 
the  conclusion  of  the  opinion,  which  reads  thus :  ^^  It  appear- 
ing from  the  allegations  of  the  complaint  that  the  common 
council  of  the  city  of  Delphi  had  made  no  order  establishing 
the  grades  and  ordering  the  improvement  of  Washington,  Wil- 
son, and  Frank  streets ;  that  the  excavation  was  not  made  in 
Frank  street  for  the  improvement  of  such  street;  and  that  the 
work  was  not  done  in  a  careful  and  skilful  manner,  but  that 
the  same  injured  the  street  and  damaged  the  property  of  the 
plaintiff,  we  are  of  the  opinion  that  the  court  committed  no 
error  in  overruling  the  demurrer  to  the  complaint;  and,  this 
being  the  only  error  assigned,  it  results  that  the  judgment 
must  be  affirmed.'' 

It  is  clear  that  the  case  from  which  we  have  quoted  does 
not  decide  that  a  municipal  corporation  is  a  trespasser,  if  it 
excavates  a  street  for  the  purpose  of  grading,  unless  it  has 
proceeded  strictly  in  accordance  with  the  provisions  of  the 
charter  empowering  it  to  collect  the  ^o^  of  the  improvement 
from  the  adjacent  lot  owners.  What  is  said  in  the  opinion 
lending  support  to  such  a  doctrine  as  that  for  which  appellees 
contend,  can  not  be  supported  upon  principle  or  authority. 

The  right  to  the  soil  of  the  street  remains  in  the  owner  of 
the  fee,  and  the  municipal  corporation  has  no  right  to  remove 
it,  unless  its  removal  be  necessary  for  the  improvement  of 
the  street.  The  removal  of  the  soil  for  any  other  purpose 
than  that  of  improving  the  street  is  an  actionable  wrong. 


I 


6      SUPREME  COURT  OF  INDIANA, 

City  of  Aurora  et  ol.  v.  Fox  tt  al 

Where  there  is  a  general  plan  for  the  gradation  and  im-. 
provement  of  highways,  intersecting  streete  and  highways  in 
the  vicinity  of  the  one  improved  are  to  be  deemed  parts  of 
the  same  general  plan,  and  soil  may  be  removed  from  one  and 
placed  upon  another.  2  Dill.  Munic.  Corp.,  sec.  687.  It  is 
therefore  necessary,  as  held  in  City  of  Delphi  v.  Eoana,  aupra, 
that,  where  the  soil  is  removed  from  one  street  to  another,  it 
should  be  shown  that  the  improvement  of  the  two  streets  was 
embraced  in  and  formed  part  of  one  and  the  same  general  plan. 
We  can  not  yield  to  the  doctrine  that  a  municipal  corpora^ 
tion  is  to  be  deemed  a  trespasser,  and  liable  as  such,  where 
the  improvement  of  a  street  is  ordered  pursuant  to  an  ac- 
cepted plan  and  by  a  duly  enacted  ordinance,  because  there 
is  some  defect  in  the  manner  of  awarding  and  evidencing  the 
contract.  There  is  no  reason  for  applying  to  a  case  in  which 
the  corporation  is  sued  as  a  trespasser  the  same  rule  as  that 
which  obtains  in  cases  where  there  is  an  effort  to  enforce  a 
summary  statutory  remedy  for  the  collection  of  a  local  assess- 
ment. The  cases  are  altogether  dissimilar.  The  fiict,  that 
the  advertisement  was  for  a  period  of  one  day  or  two  days 
less  than  the  time  prescribed,  ought  not  to  be  allowed  to  put 
upon  the  corporation  the  liability  of  a  trespasser.  Nor  ought 
the  failure  of  the  contractor  to  give  bond,  or  of  the  clerk  to 
make  the  proper  record  of  the  vote,  to  have  any  such  effect.  It  is 
imposing  an  unreasonable  burden  upon  municipal  corporations 
to  require  them  in  all  cases  to  proceed  in  exact  accordance  with 
the  provisions  of  the  sections  of  the  charter  which  confer  au- 
thority to  collect  the  cost  of  improving  streets  from  the  adja- 
cent lot  owners.  No  good  purpose  is  subserved  by  the  impo- 
sition of  such  a  burden.  The  omission  of  some  matter,  such 
as  the  iailure  to  record  the  vote,  resolution  or  ordinance,  can 
not  do  the  property  owner  who  sues  for  the  trespass  any  pos- 
sible harm.  Whether  the  advertisement  was  in  strict  accord- 
ance with  the  law,  or  whether  the  contract  was  signed  by  the 
contractor,  or  such  like  matters,  can  not,  in  any  way,  impair 
the  rights  of  one  whose  property  is  affected  by  the  improve- 
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ment  of  the  street.  It  is,  of  course,  otherwise  ^nere  the  cor- 
poration seeks  to  impose  upon  the  property  owner^he  bur- 
den of  paying  for  the  improvement. 

The  i58th,  69th,  70th  and  71st  sections  of  the  general  act 
for  the  incorporation  of  cities  are  intended  to  apply  to  cases 
where  the  municipal  corporation  seeks  to  compel  the  lot  own- 
era  to  pay  the  expense  of  improving  the  street  upon  which 
their  lots  abut.  They  were  not  intended  to  limit  the  general 
powera  conferred  by  other  provisions  of  the  statute.  It  has 
been  decided  over  and  over  again  by  this  court  that  the  mu- 
nicipal corporation  has  plenary  power  over  the  streets  and 
highways  within  its  corporate  limits.  In  one  case  it  was 
said :  "  It  has  full  authority  to  repair  the  streets,  and  construct 
drains  and  sewers.  If  it  does  this  with  proper  skill  and  care, 
and  without  malice,  as  the  paragraph  alleges  in  substance, 
and  consequential  injury  results  to  the  citizen,  he  has  no 
remedy.^'  City  of  Vinoennes  v.  RichardSy  23  Ind.  381.  In 
Wood  v.  MearSy  mipray  the  court  quoted  the  following  from 
the  general  act :  "  The  common  council  shall  have  exclusive 
power  over  the  streets,  highways,  alleys,  and  bridges  within 
such  city,  and  to  lay  out,  survey,  open,  straighten,  widen,  or 
otherwise  alter  the  same,  to  make  repairs  thereto,  and  to  con- 
struct and  establish  sidewalks,  crossings,  drains  and  sewers;" 
and  said:  "This  section  confers  upon  the  common  council 
plenary  power  over  the  streets  and  alleys  of  the  city." 
There  are  many  cases  in  which  this  rule  is  declared  and  en- 
forced. If  the  provisions  of  the  67th,  68th,  69th  and  70th 
sections  were  removed  from  the  statute,  there  would  remain 
ample  power  to  grade  and  re-grade  streets.  There  are  very 
many  provisions  conferring  this  authority.  The  authority  to 
make  the  improvement  exists  without  the  sections  cited,  but 
without  them  the  expense  would  have  to  be  borne  by  the 
municipality.  They  were  not  intended  to  confer  general 
powera  to  improve,  but  were  intended  to  invest  the  corporate 
officera  with  authority  to  collect  the  expense  from  owners  of 
.property  abutting  on  the  street. 
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If  the  authority  to  improve  streets  is  to  be  strictly  confined 
within  liie  limits  assigned  in  the  instructions  of  the  trial 
cocirt,  then  the  city  would  have  no  authority  to  order  it  to  be 
done  by  the  street  commissioner^  or  any  other  oflScer.  Kthere  is 
no  other  authority  than  that  conferred  by  the  sections  grant- 
ing the  right  to  tax  property  owners  with  the  cost  of  the  imv 
provement^  then  the  corporation  has  no  general  power  at  all 
over  its  streets  and  highways.     This  can  not  be  the  rule. 

A  corporation,  with  ample  general  authority  to  improve 
streets,  can  not  be  deemed  a  trespasser  because  the  proceed- 
ings are  not  in  strict  compliance  with  the  provisions  of  the 
statute  regulating  proceedmga  in  cases  where  the  improve- 
ments are  to  be  made,  not  at  the  expense  of  the  municipal 
treasury,  but  at  the  expense  of  individual  property  owners. 
This  seems  so  plainly  right  upon  principle  that  support  is  not 
needed  from  adjudged  cases.  There  is,  however,  a  case  in  our 
own  reports  which  declares  this  doctrine.  In  The  Oity  of  Terre 
Haute  V.  Tamer ,  36  Ind.  522,  the  complaint  was,  in  its  essential 
features,  similar  to  that  in  this  case,  and  the  defendant's  answer 
was,  so  far  as  concerns  the  question  in  hand,  substantially,  as 
follows :  That  the  common  council  of  the  said  city,  during  the 
last  summer,  considered  it  was  necessary,  and  that  public  con- 
venience required,  that  said  street  in  front  of  said  warehouse 
should  be  so  graded  as  to  render  the  street  uniform,  and  by  a 
two-thirds  vote  ordered  that  said  street  be  so  graded  and 
gravelled ;  that  said  order,  with  the  yeas  and  nays  thereon, 
was  duly  entered  upon  the  record  as  a  part  of  their  proceed- 
ings ;  that  pursuant  to  said  order  the  defendant  caused  the 
work  to  be  done.  It  will  be  observed  that  this  answer  does 
not  aver  that  there  was  an  advertisement  for  proposals ;  nor 
does  it  aver  that  any  contract  was  awarded  nor  that  a  bond 
was  executed.  This  answer  was  held  good,  and  the  judgment 
reversed  because  a  demurrer  was  sustained  to  it  in  the  court 
below.  The  ruling  in  the  case  under  immediate  mention  is 
the  correct  one,  and  is  in  direct  conflict  with  many  of  the 
expressions  contained  in  the  opinion  in   City  of  Delphi  v. 
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Evans,  sypra,  but  is  not  in  conflict  with  the  decision  of  the 
court  upon  the  point  in  judgment. 

The  appellants  asked,  and  the  court  refused,  the  following 
instruction :  '^  If  you  find  from  the  evidence  that  the  com- 
mon council  of  the  citj  of  Aurora  established  the  grade  of  the 
street  in  question ;  that  a  plan  for  such  grade  was  fixed,  and 
stakes  set  on  the  street  indicating  the  depth  of  excavation  to 
make  the  proper  grade ;  that  such  plan  for  the  grade  of  the 
street  was  accepted  by  the  common  council  on  the  fifteenth 
day  of  September,  1876,  and  that  on  that  day  the  common 
council  passed  an  ordinance  by  a  two-thirds  vote  of  the  coun- 
cil for  the  grading  of  the  street  according  to  the  specifications- 
of  the  said  plan  for  the  improvement ;  that  the  common  coun- 
cil caused  the  work  to  be  done  by  Thomas  L.  Chrisman ;  that- 
he  removed  the  earth  from  the  street,  and  graded  the  same  in 
conformity  with  the  plan  so  fixed  for  the  improvement  of  the 
street ;  that  the  work  was  done  carefully  and  skilfully,  doings 
the  property  of  the  plaintiff  no  unnecessary  injury,  and  that 
in  grading  said  street  plaintiff^s  lot  was  not  interfered  with^ 
and  that  the  common  council  were  not  actuated  by  malice  or 
ill-will  toward  the  plaintiff  in  adopting  said  plan  and  in  mak- 
ing said  improvement;  your  verdict  should  be  for  the  de- 
fendant.'' 

This  instruction  is,  in  the  main,  a  correct  statement  of  the 
law,  but  in  one  particular  is  erroneous.  It  does  not  correctly 
state  the  law  upon  the  question  of  the  right  of  the  city  to  re- 
move the  soil  from  Square  street.  The  city,  as  we  have 
already  said,  had  no  right  to  remove  the  soil,  unless  it  was- 
necessary  for  the  improvement  of  the  street,  nor  had  it  any 
right  to  use  the  earth  taken  from  the  street  for  any  other  pur- 
pose than  that  of  grading  streets  forming  part  of  the  same 
general  plan  of  improvement. 

In  one  of  the  instructions  it  was  said:  ^'If  the  jury  find 
that  the  common  council  ordered  that  a  survey  be  made  of 
Square  street,  fixing  the  grade  and  plan  of  improvement 
thereon,  and  that  a  competent  person  performed  such  duty,, 
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-and  reported  in  writing  a  plan  for  such  improvement^  and 
that  the  common  council  simply  accepted  said  survey  and 
plan^  but  did  not  adopt  the  same^  then^  and  in  that  events  it 
can  not  be  claimed  that  a  grade  and  plan  for  the  improve- 
ment had  ever  been  established  by  the  city."  This  statement 
does  not  correctly  express  the  law  applicable  to  the  case  made 
by  the  evidence.  It  appears  from  the  evidence  that  the  com- 
mon council  directed  that  a  plan  should  be  prepared ;  that  one 
was  prepared  and  reported^  and  that  at  the  time  it  was  re- 
ported  the  following  order  was  entered  upon  the  record  of  the 
common  council :  "  The  survey  and  plan  for  the  improve- 
ment of  Square  street  by  N.  T.  Jacqueth  is  accepted."  The 
form  of  words  used  by  the  council  is  immaterial ;  the  material 
thing  is  their  determination.  The  mode  of  expression  is  un- 
important; the  conclusion  arrived  at  is  the  important  and 
controlling  thing.  The  order  accepting  the  plan  shows  very 
clearly  the  determination  of  the  municipal  legislature^  and 
this  is  enough.  In  such  a  matter  as  this  no  formal  ordinance 
is  necessary.  An  ordinary  order  is  sufficient. 
Judgment,  reversed. 
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Married  Woman. — Alienation  of  Beat  EstcUe, — A  woman  can  not,  during 
the  existence  of  a  second  or  subsequent  marriage,  alienate  real  estate 
acquired  and  held  bj  her  in  virtue  of  a  previous  marriage. 

Same. — Bjfeet  of  Conveyance, — Practice, — Action  to  Quiet  Tide, — Foredomre. — 
A.,  a  married  woman,  held  in  virtue  of  her  former  marriage  the  undivided 
one-third  part  of  a  lot  in  the  city  of  Indianapolis ;  during  her  second 
marriage,  A.  and  her  then  husbaifd  sold  and  conveyed,  by  a  warranty 
deed,  the  interest  so  held  by  her  in  said  lot  to  one  L.,  and  received  from 
him  the  purchase-money  therefor ;  L.  entered  upon  and  took  possession 
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of  such  interest  in  said  lot,  under  said  warranty  deed,  and  had  not  and 
did  not  claim  any  other  or  different  title  thereto ;  L.  and  his  wife  exe- 
cuted a  mortgage  covering  such  interest  in  said  lot,  without  the  knowl- 
edge or  consent  of  A.,  and  without  notice  thereof  to  her  until  long  after 
its  execution.    Action  to  foreclose  the  mortgage. 

Held,  that,  in  so  far  as  the  interest  held  by  A.  in  said  lot  in  virtue  of  her 
previous  marriage  was  concerned,  the  warranty  deed  of  A.  and  her  then 
husband  did  not,  and  could  not,  under  the  provisions  of  section  18  of 
the  statute  of  descents,  operate  as  a  conveyance  of  such  interest  to  L., 
but,  for  that  purpose,  was  inoperative  and  void. 

Hdd,  also,  that  A.,  as  a  defendant  in  such  suit,  had  a  clear  and  legal  right 
to  aflk,  by  counter-claim  or  cross-complaint,  that  the  question  of  her 
title  to  the  interest  so  held  by  her  in  said  lot  might  be  determined  and 
quieted. 

From  the  Marion  Superior  Court. 

TF.  Wallace,  L.  Wallace,  J.  W.  Gordon,  R,  N.  Lamb,  8.  M. 
Shepard,  A,  T.  Beck  and  T,  L.  Sullivan,  for  appellants. 
J,  B.  Black,  for  appellee. 

HowK,  J. — ^We  take  the  following  statement  of  this  ease, 
which  is  substantially  correct,  from  the  brief  of  appellants' 
counsel: 

One  John  Dustman  died  April  30th,  1855,  intestate,  leaving 
said  Levenia  as  his  widow,  and  Carrie  A.  and  Mary  L.  Dust- 
man, minors,  as  his  children,  seized  in  fee  simple  of  Lot  No. 
four  (4),  in  square  No.  twenty-two  (22),  in  the  city  of  In- 
dianapolis. 

Afterwards,  in  1856,  said  Mary  L.  died  intestate,  and  with- 
out issue,  leaving  as  her  heirs  at  law  her  mother,  said  Levenia, 
and  her  sister  Carrie  A.,  who  inherited  her  portion  of  said 
lot.  Afterwards,  and  before  any  conveyance  was  made  of  said 
property,  on  the  15th  day  of  December,  1867,  said  Levenia 
intermarried  with  Dr.  James  S.  Athon,  and  remained  his 
wife  until  his  death,  on  the  25th  day  of  October,  1875.  On  the 
22d  day  of  May,  1872,  during  the  existence  of  the  marriage 
relation  with  said  Athon,  said  Levenia  sold,  and  with  her  hus- 
band, said  James  S.  Athon,  conveyed  by  deed  of  warranty  the 
interest  of  said  Levenia  in  said  lot  to  William  L.  Lingenfel- 
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ter^  and  on  the  same  day  said  Levenia^  as  guardian  of  said 
Carrie  A.  Dustman^  conveyed  the  interest  of  her  ward  to  said 
Lingenfelter.  (The  legality  and  regularity  of  said  last  named 
conveyance  is  not  questioned.)  That  said  Lingenfelter  paid 
for  the  entire  lot  the  sum  of  $7,625,  of  which  said  sum  said 
Levenia  was  entitled  to  one-half,  in  her  own  right^  and  the 
other  half  as  guardian  of  said  Carrie. 

The  whole  sum  of  $7,625  was,  however,  paid  over  to,  used 
and  appropriated  for  the  benefit  of  said  Carrie  A. ;  and  said 
James  S.  Athon  received  no  part  thereof,  directly  or  indi- 
rectly ;  and  that,  at  the  time  of  the  execution  of  said  deeds, 
said  Levenia  was  above  the  age  of  eighteen  years.  That  by 
virtue  of  said  deeds  said  Lingenfelter  entered  upon  and  took 
possession  of  the  entire  lot  and  claimed  title  thereto,  and 
had  no  other  or  different  title.  Afterwards  said  Lingenfel- 
ter and  wife  executed  and  delivered  to  said  Connecticut  Mu-  • 
tual  Life  Insurance  Company  the  mortgage  sued  on,  and 
said  Levenia  did  not  unite  in  or  consent  to  its  execution,  and 
did  not  know  of  its  existence  until  long  thereafter. 

That  James  S.  Athon  left  a  will,  and  appointed  John  M. 
Lord  as  his  executor,  who  duly  qualified  as  such,  and  was,  at 
the  time  of  the  commencement  of  this  suit  and  proceedings 
herein,  such  executor. 

This  action  was  commenced  in  the  superior  court  of  Marion 
county,  by  appellant,  the  Connecticut  Mutual  Life  Insurance 
Company,  to  foreclose  a  mortgage  on  lot  No.  four  (4),  in 
Square  No.  twenty-two  (22),  in  the  city  of  Indianapolis,  exe- 
cuted by  appellants  Lingenfelter  and  wife  to  said  company. 
To  which  action  said  William  L.  and  Margaret  C.  Lingenfel- 
ter, Levenia  D.  Athon,  "William  W.  Ball,  James  B.  Black, 
William  G.  Lockwood,  Citizens'  National  Bank  of  Indianapo- 
lis, and  Greorge  P.  Bissell,  Trustee,  were  defendants.  All  the 
defendants  filed  answer ;  and  defendant  Levenia  D.  Athon  filed 
a  cross  complaint  making  plaintiff  and  her  co-defendants  par- 
ties defendants  thereto ;  in  which  said  cross-complaint  she  ad- 
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mits  the  execution  of  the  notes  and  mortgage^  and  that  said 
mortgage  was  duly  recorded. 

But  she  says  that  at  and  before  the  time  when  said  notes 
and  mortgage  were  executed  she  was^  and  has  since  continued 
to  be^  the  owner  in  fee  simple  of  the  undivided  one-third  of 
said  Lot  No.  4,  Square  22^  as  tenant  in  common  with  said 
William  L.  Lingenfelter^  and  as  such  entitled  to  possession 
thereof  and  did  not  join  in  or  consent  to  the  execution  of 
said  mortgage^  nor  have  knowledge  thereof^  until  long  after 
its  execution.  And  further^  that  said  property  is  not  occu- 
pied by  either  Lingenfelter  or  herself^  but  by  tenants  who  pay 
rent  to  Lingenfelter^  who  is  insolvent.  Wherefore  she  says  that 
said  mortgage  is  void  as  to  her  one-third,  and  that  said  com- 
pany and  Lingenfelter  have  not,  nor  has  either  of  them,  any 
interest  in  her  said  undivided  one-third  part  of  said  lot; 
wherefere  she  prays  for  process,  etc. ;  and  if  saidtnortgage  be 
foreclosed,  that  her  said  one-third  interest  be  protected,  etc. ; 
and  for  a  receiver  to  collect  rents  and  pay  one-third  thereof 
to  her,  and  the  rest  due  remain  subject  to  order  of  the  court ; 
and  thai  her  tiUe  to  said  undivided  one-4hird  interest  be  quieted, 
and  for  all  other  proper  relief.  ' 

After  this  cross-complaint  was  filed,  defendant  William  L. 
Lingenfelter  gave  said  Lord,  as  executor  of  said  estate  of 
Athon,  notice  that  his  title  to  an  undivided  one-third  of  said 
lot  was  attacked,  and  calling  upon  said  executor  to  defend  the 
^ame ;  and  that  if  said  Levenia  should  succeed  in  her  claim, 
he  would  hold  said  estate  on  the  warranty  deed  of  said  Athon. 

Thereupon,  said  Lord  made  application  to  be  made  party 
to  such  suit,  which  application  was  granted ;  and  thereupon 
said  Lord  appeared  and  filed  answer  to  the  cross-complaint  of 
4aid  Levenia,  in  substance,  as  follows : 

First  paragraph,  general  denial. 

Second,  that,  on  the  twenty-second  day  of  May,  A.  D. 
1872,  said  Levenia  D,  Athon,  then  the  wife  of  said  James  S. 
Athon,  deceased,  was  the  owner  and  in  the  possession  of  an 
undivided  one-half  of  said  premises,  and  being  such  owner 
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she^  on  that  day^  sold  the  same  for  the  som  of  seventeen  hun- 
dred and  fifty  dollars^  and  thereupon  said  Levenia  D.  and 
James  S.  Athon  jointly  executed  and  delivered  to  said  Ling- 
enfelter  their  deed  of  warranty  for  the  said  premises^  said  Le- 
venia then  and  there  being  above  the  age  of  eighteen  years, 
and  the  wife  of  said  James  S.  Athon^  and  that  said  Levenia 
D.  then  and  there  received  the  consideration  of  such  sale  and 
converted  the  same  to  her  own  use.  Wherefore  defendant 
says,  that  Levenia  D.  has  no  right  to,  or  interest  in,  said 
premises  or  any  part  thereof. 

To  this  answer  the  said  Levenia  D.  replied,  in  substance, 
as  follows : 

The  seizin  and  death  of  John  Dustman  leaving  said  Levenia, 
his  widow^  and  Carrie  and  Mary^  his  children,  and  the  subse- 
quent death  of  Mary  without  issue  and  intestate,  leaving  her 
mother  and  sister  as  heirs ;  th^  subsequent  marriage  of  Le- 
venia and  Dr.  Athon,  December  15th,  1867;  the  conveyance 
of  Athon  and  wife  of  one-half  and  the  other  half  by  Levenia, 
as  guardian,  to  said  William  L.  Lingenfelter  by  deeds  of  war-^ 
ranty ;  the  payment  by  Lingenfelter  of  purchase^noney  to 
Levenia,  who  appropriated  the  same  for  the  use  and  benefit  of 
said  Carrie  A. ;  that  no  part  of  said  money  was  used  by  Athon ; 
that  at  the  time  of  the  execution  of  said  deeds,  said  Levenia 
was  over  eighteen  years  of  age ;  that  Lingenfelter  entered  upon, 
and  took  possession  by  virtue  of  said  conveyance,  and  not 
otherwise,  and  has  not  nor  does  he  claim  any  other  or  different 
title ;  the  execution  of  mortgage  by  Lingenfelter  and  wife  to 
the  Connecticut  Mutual  Life  Insurance  Company,  without  the 
knowledge  or  consent  of  said  Levenia,  and  that  she  had  no 
notice  thereof  until  long  thereafter.  Wherefore  she  says  she  is 
the  owner  of  one-third  of  said  premises  described  in  the  com- 
plaint, etc.  To  which  reply  said  Lord,  as  executor,  demurred 
for  insufficiency  of  &cts,  etc.  Demurrer  overruled  by  court 
and  excepted  to.  Answers  by  other  parties,  which  are  not 
material  in  the  consideration  of  this  case. 

The  cause  was  submitted  to  the  court  for  trial  on  an  agreed 
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statement  of  &cts  as  evidence,  wherein  substantially  the  same 
ficts  were  set  forth  as  were  stated  in  the  pleadings,  the  sub- 
stance of  which  we  have  given.     Upon  this  statement  of  &cts 
the  court,  at  special  term,  found  for  the  appellant,  the  Con- 
necticut Mutual  Life  Insurance  Company,  for  the  amount  due 
on  its  notes  in  suit,  and  that  the  mortgage  described  in  its. 
complaint  was  a  valid  lien  upon  the  undivided  two-thirds  part 
of  the  mortgaged  premises ;  and  that  the  appellee,  Levenia  D. 
Athon,  was  the  owner  in  fee   simple  of  the  undivided  one- 
third  part  of  said  premises,  free  from  the  lien  of  the  mort- 
gage in  suit,  and  was  entitled  to  the  relief  prayed  for  in  her 
cross-complaint.     The  appellants,  the  Insurance  Company, 
Lingenfelter  and  Lord,  executor,  etc.,  jointly,  and  the  said 
Insurance  Company  and  said  Lord,  executor,  etc.,  separately, 
moved  the  court  for  a  new  trial,  assigning  in  each  of  said, 
motions  the  same  causes  for  a  new  trial,  namely,  that  the  find- 
ing of  the  court  was  not  sustained  by  sufficient  evidence,  and 
that  it  was  contrary  to  law.    These  motions  were  severally 
overruled  by  the  court,  and  several  exceptions  were  duly 
saved  to  these  rulings ;  and  thereupon  the  court  rendered  its. 
judgment  and  decree  upon  and  in  accordance  with  its  said, 
findings.    The  ju^dgment  and  decree,  on  appeal,  were  affirmed 
by  the  court  in  general  term ;  and  from  this  judgment  of  af- 
firmance this  appeal  is  now  here  prosecuted. 
"     By   a  proper  assignment  of  error,  the  appellants  have, 
brought  before  this  court  the  following  errors  assigned  by 
them  in  the  court  below,  in  general  term,  to  wit :   The  court 
at  special  term  erred : 

1.  In  overruling  the  demurrer  of  John  M.  Lord,  executor,, 
etc.,  to  the  reply  of  appellee,  Levenia  D.  Athon,  to  said. 
Lord's  answer  to  said  appellee's  cross-complaint ;  and, 

2.  In  overruling  the  motion  of  said  Lord,  executor,  etc., 
for  a  new  trial. 

The  questions  presented  by  these  alleged  errors  depend,  for 
their  proper  decision,  upon  the  construction  which  must  be 
given  to  the  provision  of  section  18  of  "An  act  regulating 
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deseeute  and  the  apportionment  of  estates/'  approved  May 
14th,1852.     This  section  reads  as  follows : 

"Sec.  18.  If  a  widow  shall  marry  a  second  or  any  subse- 
<]uent  time  holding  real  estate  in  virtue  of  any  previous  mar- 
riage such  widow  may  not,  during  such  marriage,  with  or 
without  the  assent  of  her  husband,  alienate  such  real  estate, 
and  if,  during  such  marriage,  such  widow  shall  die,  such  real 
estate  shall  go  to  her  children  by  the  marriage  in  virtue  of 
which  such  real  estate  came  to  her,  if  any  there  be."  1  R.  S. 
1876,  p.  411. 

This  section  of  the  law  of  descents  has  often  been  the  subject 
of  consideration  by  this  court,  and  it  has  been  uniformly 
held,  so  far  as  we  are  advised,  that  any  deed  or  mortgage  ex- 
ecuted in  contravention  of  the  provisions  of  said  section  was 
absolutely  null  and  void,  and  conveyed  no  title,  interest  or 
estate,  in  or  to  the  real  estate  held  "in  virtue  of  any  previous 
marriage,"  to  the  grantee  or  mortgagee.  In  Vinnedge  v. 
Shaffer y  35  Ind.  341,  after  quoting  said  section  18,  the  court 
said:  "This  statute  ties  up  the  hands  of  a  woman  during  a 
second  or  subsequent  marriage,  and  restrains  her,  during  such 
marriage,  from  alienating  real  estate  received  by  her  in  virtue 
of  a  former  marriage.  *  *  The  object  of  the  statute  seems 
to  be  two-fold,  first,  to  protect  a  woman  who  has  thus  received 
real  estate  by  virtue  of  a  former  marriage  from  improvident 
and  injudicious  alienations  thereof  during  a  second  or  subse-  * 
quent  marriage,  and  second,  to  preserve  the  property  for  the 
children  of  the  marriage  in  virtue  of  which  she  received  it, 
where  there  are  such  children,  in  case  of  her  death  during  such 
second  or  subsequent  marriage.  *  *  We  are  of  opinion 
that  both  the  letter  and  spirit  of  the  statute  in  question  pro- 
hibit any  alienation  of  the  property,  whether  for  life  or  in  fee, 
absolutely  or  contingently,  by  a  woman,  under  the  circum- 
stances stated."  To  the  same  effect  are  the  following  cases  in 
this  court :  Bowers  v.  Van  Winlde,  41  Ind.  432 ;  SchJemmer  v. 
Bossier y  59  Ind.  326 ;  Edmondson  v.  Com,  62  Ind.  17 ;  Unfried 
V.  HebereTj  63   Ind.  67;  SeoU  v.  Greaifumse,  71  Ind.  581; 
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SebreU  v.  Hughes,  72  Ind.  186 ;  Smith  v.  Beard,  73  Ind.  169 ; 
Avery  v.  Akins,  74  Ind.  283 ;  Mattox  v.  Hightshv£,  39  Ind.  95. 

Applying  the  doctrine  of  the  cases  cited  to  the  agreed  fects 
in  the  case  at  bar,  the  conclusion  is  inevitable,  that  the 
deed  executed  by  the  appellee,  Levenia  D.  Athon,  and  her 
then  husband,  James  8.  Athon,  to  the  appellant  William  L. 
Lingenfelter,  on  May  22d,  1872,  was  absolutely  void  and  of 
no  effect,  in  so  far  as  it  attempted  to  convey  the  one-third  in- 
terest in  the  mortgaged  premises,  which  the  appellee  held 
therein  in  virtue  of  her  previous  marriage  to  John  Dustman, 
deceased. 

But  the  appellant's  counsel  say  that,  "  whatever  may  be 
the  rights  of  Mrs.  Athon,  in  an  action  of  ejectment  for  pos- 
session, or  an  action  in  that  nature,  we  submit  that  in  the  case 
at  bar  it  should  be  different.  Here,  she  is  in  a  court  of 
equity  asking  equitable  relief,  such  as  the  appointment  of  a 
receiver  and  to  have  her  title  quieted.  *  *  Now,  it  is  a 
familiar  rule  in  equity,  that  he  who  seeks  the  aid  of  equity 
must  come  into  court  with  clean  hands.  CrecUh's  Adm'r  v. 
&m8,  5  Howard,  192.  Or,  as  stated  diflFerently,  he  that  seeks 
equity  must  first  do  equity.  1  Story's  Eq.  Jur.,  sec.  64.  Nor 
will  equity  interfere  in  opposition  to  conscience  and  good 
fiiith.  Lewis  v.  Baird,  3  McLean,  56.  Now,  how  does  Mrs. 
Athon  stand  in  the  light  of  these  equitable  maxims  ?  She 
comes  into  court  with  the  admission  that  she  once  sold  this 
lot  and  received  the  full  price  therefor,  and  used  the  same  for 
the  benefit  of  her  daughter;  and,  without  tendering  back  the 
money  or  offering  to  do  so,  she  asks  of  this  court  equitable 
relief.  Is  she  in  a  position  to  invoke  the  aid  of  the  chancel- 
lor? Is  this  a  clean  hand  she  is  holding  out  for  this  prop- 
erty, while  she  holds  in  the  other  the  full,  fair  value  of  the 
property  ?  Does  the  conscience  of  the  chancellor  move  tow- 
ard such  an  exhibition  of  good  faith  ?  Are  there  any  symp- 
toms of  good  faith,  and  an  effort  to  do  equity  before  asking  it  ?  " 

We  have  given  the  appellants'  learned  counsel  the  benefit 
Vol.  78.-2 
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of  a  full  statement  of  their  argument;  on  the  point  they  make 
therein,  as  well  because  the  argument  is  well  and  forcibly 
made,  as  because  the  point  made  seems  to  be  the  only  one  on 
which  they  apparently  rely  for  the  reversal  of  the  judgment 
below.  We  do  not  think,  however,  that  this  point  is  well 
taken.  The  record  of  this  cause  shows  that  the  appellee,  Le- 
venia  D.  Athon,  came  into  the  court  below  to  defend  this 
suit,  which  the  appellant,  the  Insurance  Company,  had  com- 
menced there  against  herself  and  others.  She  was  not  a  party  to 
the  notes  and  mortgage  sued  upon,  and  had  no  knowledge  of 
their  execution.  Under  the  law,  she  was  the  owner  in  fee 
simple  of  the  undivided  one-third  part  of  the  lot  described  in 
the  mortgage  in  suit,  notwithstanding  the  admitted  &ct  that 
she  and  her  second  husband,  James  8.  Athon,  had  sold  and 
conveyed,  or  attempted  to  conveyyther  said  interest  in  said 
lot,  by  a  deed  which  was  void  and  of  no  effect  as  to  such  in- 
terest. In  defending  said  suit,  therefore,  she  set  up  her  exact 
legal  rights  in  the  mortgaged  premises.  The  insurance  com- 
pany and  Lingenfelter  claimed  title  to  the  whole  of  said 
premises,  adversely  to  the  interest  of  said  Levenia  D.  Athon 
therein ;  and,  therefore,  under  the  code,  she  had  a  clear  legal 
right  to  ask,  by  counter-claim  or  cross-complaint,  that  the 
question  of  title  might  be  determined  and  quieted.  The  eth- 
ics of  the  parties  to  this  case  are  not  properly  before  us ;  but 
the  law  of  the  case,  as  it  seems  to  us,  is  with  the  appellee. 

Upon  the  whole  case  we  are  of  the  opinion,  that,  under  the 
law  of  this  State,  the  court  below  in  general  term  did  not  err 
in  affirming  the  judgment  of  the  special  term. 

The  judgment  is  affirmed,  at  the  appellants'  costs. 

Note. — Elliott,  C.  J.,  took  no  part  in  the  decision  of  this 
cause. 
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No.  7099. 

TUBNER  ET   UX.  V.  ThE  FiRST  NATIONAL  BaNK  OF  MaD- 

ISON. 

BeaIi  Eotatb. — Action  to  Beoover, — Emdenee. — Judgment. — Harmlesa  Error. — 
In  a  suit  for  the  possession  of  real  estate,  hy  the  purchaser  at  a  sale  on 
execution  against  the  execution  defendant,  the  judgment  entry  is  suffi- 
cient proof  prima  fcune  of  the  judgment,  and  the  pleadings  need  not  he 
put  in  evidence,  though,  if  admitted,  the  error  is  harmless. 

Sams. — Sheriff^ b  Sale. — Aesigwee  of  Certificate. — Emdenee. — IKtle  in  Stranger. — 
In  a  suit  for  the  possession  of  real  estate,  hrought  hy  the  purchaser  at 
sheriff's  sale  against  the  execution  defendant,  the  defendant  is  not  per- 
mitted to  prove  title  in  a  stranger,  and  the  assignee  of  the  sheriff's  cer- 
tificate, who  receives  a  sheriff's  deed  thereon,  is,  in  legal  effect,  the  pur- 
chaser at  the  sheriff's  sale,  within  the  meaning  of  this  rule. 

Same. — Beoeipt. — Execution. — Bee  Qesta. — Harmless  Error. — SemUe,  that  a 
receipt  from  a  judgment  plaintiff  to  the  sheriff  for  the  proceeds  of 
lands  sold  on  execution  issued  on  a  judgment  is  competent  evidence  as 
a  part  of  the  res  gestCBy  in  an  action  hy  the  purchaser  against  the  exe- 
cution defendant  for  possession  of  the  lands ;  hut,  in  any  event,  such 
evidence  is  harmless. 

Execution. — Sherijps  Betum. — Amevidmeni. — It  is  lawful  for  one  who,  as 
sheriff,  executed  process,  to  amend  his  return,  hy  leave  of  the  court, 
even  after  the  expiration  of  his  term  of  office. 

National  Bank. — Bight  to  Hold  Beat  Estate. — A  national  hank  has  au- 
thority to  take  title  to  real  estate  in  dischaige  of  indehtedness  previously 
contracted. 

Practice. — InstructioTis. — Evidence. — It  is  the  duty  of  the  court,  hy  in- 
structions, to  construe  record  and  other  written  evidence  in  the  cause, 
and  to  state  its  effect. 

Sheriff's  Deed. — Date. — Delivery.-r-The  date  of  a  sheriff's  deed  is  prima 
facie  evidence  of  the  time  of  its  delivery. 

From  the  Jefferson  Circuit  Court. 
E.  B.  WtlsoUy  for  appellants. 
C  A.  Korblyy  for  appellee. 

NiBLACK,  J. — The  First  National  Bank  of  Madison 
brought  this  action  against  William  S.  Turner  and  Eliza  A. 
Turner,  his  wife,  to  recover  the  possession  of,  and  to  quiet  its 
title  to,  an  eighty-acre  tract  of  land  in  Jefferson  county. 

Both  defendants  answered  in  general  denial. 
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Mrs.  Turner  also  filed  a  cross-complaint  against  the  plain- 
tiff and  her  co-defendant^  alleging  that,  on  the  7th  day  of 
October,  1859,  her  husband  and  co-defendant  purchased  the 
land  described  in  the  plaintiff^s  complaint,  together  with  other 
lands,  for  the  sum  of  two  thousand  dollars,  and  received  a 
deed  of  conveyance  therefor ;  that  previous  to  his  said  pur- 
chase he  procured  from  her  the  sum  of  five  hundred  dollars,  to 
be  paid  as  purch&se-money,  and  which  was  paid  as  such,  on  said 
lands,  and  in  consideration  thereof  it  was  agreed  by  her  said 
husband  that  said  money  should  be  a  lien  on  said  lands  for 
the  repayment  of  the  same  to  her,  with  ten  per  cent,  interest 
thereon,  he  to  pay,  and  having  since  paid,  the  remainder  of 
the  purchase-money  out  of  his  own  private  means ;  that  her 
husband  was  to  hold  said  lands  in  trust  for  her  until  she  was 
reimbursed  for  the  money  so  advanced  by  her,  and  interest 
thereon,  of  all  which  the  plaintiff  had  notice ;  that  said  sum 
of  five  hundred  dollars,  or  any  part  thereof,  had  never  been 
repaid  to  her.  Wherefore  she  demanded  that  a  lien  against 
the  land  claimed  by  the  plaintiff  be  decreed  to  her,  and  that 
she  might  have  all  other  proper  relief. 

Issue  was  joined  on  the  cross-complaint. 

A  jury  returned  a  general  verdict  for  the  plaintiff. 

The  defendants  severally  interposed  a  motion  for  a  new 
trial,  both  assigning  the  same  causes,  and  also  moved  in  ar- 
rest of  judgment ;  but  their  motions  were,  each  in  its  order, 
overruled,  and  the  plaintiff  had  judgment  on  the  verdict. 

Error  is  assigned  upon  the  overruling  of  the  motion  for  a 
new  trial. 

The  plaintiff,  to  establish  its  title  to  the  land,  relied  upon 
a  sheriff's  sale  made  upon  a  judgment  of  the  Jefferson  Circuit 
Court,  in  a  suit  in  which  the  State,  on  the  relation  of  one 
Roberts,  as  guardian,  was  plaintiff,  and  the  defendant  Wil- 
liam S.  Turner  and  others  were  defendants. 

Before  offering  that  judgment  in  evidence,  the  plaintiff, 
over  the  objections  of  the  defendants,  introduced  and  read  in 
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evidence  certain  papers  purporting  to  be  the  complaint^  an- 
swer and  reply  in  the  cause  in  which  it  was  rendered. 

It  is  objected  that  these  papers  were  not  properly  identi- 
fied before  they  were  so  introduced  and  read^  and  that  the 
record  of  a  cause  can  not  be  put  in  evidence  in  such  a  frag- 
mentary form.  It  is  proper  for  a  party  offering  a  judgment 
in  evidence,  to  first  read  the  pleadings  in  the  cause,  to  show 
that  the  court  had  jurisdiction  to  render  the  judgment.  But 
in  a  case  like  this  it  is  unnecessary  to  put  the  pleadings  in 
evidence  upon  which  the  judgment  was  rendered. 

As  between  the  purchaser  at  a  sheriff^s  sale  and  the  execu- 
tion defendant^  it  is  only  necessary  to  show  the  judgment,  the 
execution,  the  sale  and  sheriff's  deed.  Shipley  v.  Shook,  72 
Ind.  511;  Mercer  v.  Doe,  6  Ind.  80;  Frakes  v.  Brovm,  2 
Blackf.  295 ;  Armstrong  v.  Jackson,  1  Blackf.  210  (12  Am. 
Dec.  225) ;  Rorer  Judicial  Sales,  sec.  807.  Waiving  all  discus- 
sion of  the  specific  objections  urged  to  the  reading  of  the 
complaint,  answer  and  reply,  as  above  stated,  it  is  evident  that 
the  appellants  were  not  injured  by  the  introduction  of  those 
papers  in  evidence. 

It  was  made  to  appear  by  the  evidence  that  one  Graham 
was  the  sheriff  who  sold  the  land  in  suit  upon  execution,  and 
that  one  Comely  became  the  purchaser;  that  Comely  bor- 
rowed the  money  of  the  appellee  with  which  to  pay  the  pur- 
chase-money ;  that  one  Whitney,  an  officer  of  the  bank,  be- 
came the  surety  of  Comely  for  the  repayment  of  the  money 
so  borrowed ;  that  Comely  assigned  his  certificate  of  purchase 
to  Whitney  to  indemnify  him  as  such  surety ;  that  Comely 
made  de&ult  in  such  repayment;  that  thereupon  Whitney 
assigned  the  certificate  of  purchase  to  the  appellee  in  payment, 
or  to  secure  the  payment,  of  the  money  borrowed  by  Comely ; 
that  afterward  the  appellee  demanded,  and  received,  a  sher- 
iff's deed  from  one  Gavitt  as  the  successor  of  Graham. 

The  appellants  contend  that,  under  all  the  circumstances 
disclosed  by  the  evidence,  the  appellee  was  prohibited  by  the 
national  bank  apt  from  accepting  an  assignment  of  the  certifi* 
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cate  of  purchase,  and  from  taking  a  deed  to  the  land  in  con- 
troversy, and  that  hence  the  appellee  derived  no  title  from 
the  sheriff's  deed.  We  do  not,  however,  construe  the  pro- 
hibition against  the  general  power  of  national  banks  to  ac- 
quire real  estate  as  strictly  as  the  doctrine  contended  for  by 
the  appellants  would  require  us  to  construe  it,  A  more  lib- 
eral construction  is  given  to  that  prohibition  by  the  Supreme 
Court  of  the  United  States  in  the  case  of  National  Bank  v. 
Matthews,  98  U.  8.  621. 

Besides,  the  appellee  received  a  conveyance  to  the  land  in 
discharge  of  a  debt  previously  contracted,  which  is  one  of  the 
methods  by  which -a  national  bank  is  expressly  authorized  to 
acquire  real  estate.    U.  S.  Kev.  Stat.,  sec.  5137. 

The  appellants,  as  a  part  of  their  defence,  offered  to  prove 
that  the  certificate  of  purchase  was  assigned  by  Whitney  to 
the  appellee  as  collateral  security  merely  for  the  debt  owed  by 
Comely,  but  the  court  would  not  permit  the  proffered  proof 
to  be  made,  and  that  ruling  is  also  complained  of  by  the  ap- 
pellants. 

Proof  of  an  outstanding  title  in  some  third  person  will,  or- 
dinarily, defeat  an  action  for  the  recovery  of  real  estate,  but 
in  an  action  by  a  purchaser  at  sheriff  ^s  sale  against  the  execu- 
tion defendant,  the  latter  is  not,  as  a  general  rule,  permitted 
to  set  up  title  in  a  third  party  as  a  defence  against  the  pur- 
chaser's right  to  recover.  Hobaon  v.  Doe,  4  Blackf.  487; 
Sherry  v.  Denn,  8  Blackf.  542 ;  Calloway  v.  Doe,  1  Blackf. 
372;  3  Wait's  Actions  and  Defenses,  112,  and  authorities 
there  cited. 

A  sheriff's  certificate  is  assignable,  and  the  assignee  stands 
in  the  place  of,  and  becomes  in  legal  effect,  the  pur- 
chaser at  the  sheriff's  sale.  Splahn  v.  OiUespie,  48  Ind.  397. 
The  appellee  was  therefore  the  purchaser  at  sheriff's  sale  of 
the  land  of  the  appellants,  within  the  meaning  of  the  rule  laid 
down  as  above. 

If,  however,  the  proposed  evidence  had  been  admitted,  it 
could,  at  most,  have  only  shown  that  the  appellee  held  the 
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land  described  in  the  sheriff's  certificate  as  the  trustee  of 
Comely,  and  this  would  not  have  defeated  the  appellee's 
right,  Bs  the  holder  of  the  legal  title  under  the  sheriff's  deed, 
to  recover  the  land  thus  held  by  the  appellee. 

On  the  trial  the  appellee,  as  a  part  of  its  evidence  in  chief, 
offered  the  return  made  by  Graham,  as  sheriff,  to  the  execu- 
tion on  which  he  sold  the  land.  This  return,  being  objected 
to,  was  then  withdrawn.  Afterwards,  the  execution,  with  an 
amended  return,  was  offered  and  admitted  in  evidence,  over 
several  objections  urged  by  the  appellants. 

The  bill  of  exceptions  contains  the  following  statement  as 
to  the  amendment  of  the  return  and  its  admission  in  evidence 
as  amended : 

''And  for  the  purpose  of  fully  and  properly  presenting  the 
question  of  the  admissibility  of  said  execution  and  said 
amended  return  upon  said  objections  of  the  defendants  there- 
to, it  was  agreed  and  admitted  by  the  parties  that  the  following 
fiwts  were  true  and  should  be  considered  by  the  court  in  de- 
termining said  questions,  viz. :  That  said  writ  and  original 
return  thereto  first  offered  to  be  given  in  evidence  by  plaintiff 
was  filed  in  the  clerk's  oflSce  by  James  Graham,  the  then 
sheriff  of  said  county,  on  the  26th  day  of  April,  1875,  and 
was  by  the  clerk  then  recorded  in  execution  docket  ^G' 
therein,  on  page  147.  That  James  Graham's  term  of  office 
as  sheriff  expired  in  August,  1875,  and  that  he  has  not  been 
sheriff  since,  or  in  any  other  way  since  connected  with  the 
sheriff's  office.  That  said  amended  return  was  made  by  him 
during  the  trial  of  this  cause,  and  since  the  original  return 
was  offered  in  evidence  by  the  plaintiff;  that  he  so  made  said 
amended  return  at  the  request  of  Mr.  Korbly,  counsel  for 
the  plaintiff,  by  leave  of  court  first  obtained ;  that,  at  the  time 
he  so  made  it,  he  was  not  the  sheriff,  or  acting  in  any  official 
capacity  under  the  sanction  of  an  oath ;  other  than  the  oath 
he  took  as  sheriff,  his  official  oath,  and  the  court  taking  into 
consideration  ail  of  said  matters,  so  admitted,  overruled  said 
objections.'^ 
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The  objections  urged  to  the  admission  of  the  amended  re- 
tarn  are : 

Ist.  That  as  the  original  return  had  become  a  matter  of 
record,  and  as  Graham's  term  of  oflSce  had  expired,  the 
amendment  was  wholly  unauthorized,  whether  made  with  or 
without  leave  of  court. 

2d.  That  the  court,  in  any  event,  had  no  power  to  author- 
ize an  amendment  of  the  original  return  after  it  had  been  en- 
tered of  record  without  notice  to  all  persons  who  might  be 
affected  by  the  proposed  amendment. 

It  may  be  regarded  as  well  settled  in  practice  in  this  State, 
that  a  sheriff  may,  by  leave  of  the  court,  amend  his  return  in 
a  given  case,  so  as  to  make  it  conform  to  the  facts  as  they  oc- 
curred, after  his  term  of  office  has  expired.  Dwiggina  v.  Cooky 
71  Ind.  579. 

But  it  is  not  so  well  settled  as  to  when,  if  ever,  such  leave 
of  court  can  only  be  granted  upon  notice  to  the  parties  inter- 
ested in  the  subject-matter  of  the  return  sought  to  be  amended. 
Freeman  Executions,  sec.  358 ;  Herman  Executions,  p.  398. 

The  question  as  to  whether  this  is  a  case  in  which  notice 
ought  to  have  been  given  of  the  application  to  the  court  for 
leave  to  amend  the  return  is  not  raised  by  the  record,  and  is 
hence  not  properly  before  us. 

The  agreed  statement  of  facts  reserved  no  question  as  to  the 
manner  in  which  the  court  granted  leave  to  make  the  amend- 
ment objected  to,  as  nothing  is  said  in  that  statement  as  to 
the  circumstances  under  which  the  leave  was  obtained,  and  as 
no  exception  seems  to  have  been  reserved  to  the  granting  of 
the  leave  now  complained  of.  For  aught  that  appears,  foil 
notice  of  the  application  for  leave  may  have  been  given,  and 
we  must  assume  that  the  court  did  not  transcend  its  powers 
in  granting  the  leave. 

At  the  trial,  in  connection  with  the  testimony  of  Graham 
concerning  the  sale  of  the  land  on  execution,  a  receipt  from 
Roberts,  the  relator  in  the  judgment,  to  him  as  sheriff,  for  a 
sum  of  money  derived  from  that  sale  and  other  sales  on  the 
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same  execution^  was  read  in  evidence  over  the  objection  of 
the  appellants^  and  of  that  they  still  complain. 

That  receipt  appears  to  us  to  have  been  competent  as  a  part 
of  the  res  gestce.  At  all  events,  we  are  unable  to  see  that  the 
appellants  were  in  any  manner  injured  by  its  introduction  in 
evidence. 

The  court,  in  substance,  instructed  the  jury  that  the  judg- 
ment, execution,  amended  return  and  sheriff's  deed  were, 
taken  in  connection  with  some  other  matters  referred  to,  suf- 
ficient to  make  out  ApriTna  facie  case  for  the  appellee. 

The  appellants  argue  that  this  was,  in  effect,  taking  the 
case  away  from  the  jury,  and  consequently  wrong. 

It  was  the  duty  of  the  court  to  give  a  construction  to  the 
record  and  other  written  evidence  in  the  cause ;  and,  as  no 
valid  objection  has  been  shown  to  any  of  them,  the  instruc- 
tion gave  the  judgment,  execution,  amended  return  and 
sheriff's  deed  the  only  construction  which  the  court  could 
have  properly  given  them  as  evidence  before  the  jury. 

The  appellants  also  reserved  exceptions  to  the  third,  fourth, 
fifth,  sixth,  seventh,  eighth  and  ninth  instructions  given  by 
the  court  at  the  request  of  counsel  for  the  appellee,  but  no 
specific  objection  has  been  pointed  out  to  any  one  of  those  in- 
structions. 

The  court  also  instructed  the  jury  that  the  date  of  a  deed 
is  prima  facie  evidence  of  the  date  of  its  delivery,  and  in  that 
we  think  the  law  was  correctly  stated  as  applicable  to  the 
subject  to  which  the  instruction  related. 

Mrs.  Turner's  cross-complaint  was  not  well  sustained  by 
the  evidence.  In  relation  to  some  of  its  most  material 
averments,  the  evidence  was  quite  uncertain  and  unsatisfiic- 

tory. 

We  would  not,  therefore,  be  justified  in  holding  that  the 
verdict  was  not  sustained  by  the  evidence. 

Such  a  trust  as  that  set  up  by  Mrs.  Turner  can  not  prevail 
against  the  face  of  the  deed,  unless  it  be  fiiirly  and  clearly  es- 
tablished by  the  evidence. 
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Other  questions  have  been  either  argued  or  suggested  hj 
the  appellants,  but  what  has  been  said  practically  disposes  of 
all  matters  that  have  been  fully  presented  and  argued  as  rea- 
sons for  the  reversal  of  the  judgment. 

Error  is  also  assigned  upon  the  refusal  of  the  court  to  arrest 
the  judgment,  but  no  argument  has  been  submitted  in  sup- 
port of  that  assignment  of  error. 

The  judgment  is  affirmed,  with  costs. 
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Pabtnershif. — Betiring  Member, — Oontvnued  lAabilUy, — DtUy  to  Give  N(h 
dee, — ^One  whose  memberBhip  in  a  partnership  has  been  publicly  adver- 
tised in  the  community  where  the  business  has  been  and  is  prosecuted 
owes  a  duty  on  retiring  to  give  notice  thereof,  not  merely  to  former 
customers,  but  to  the  public,  who  may  give  future  credit  on  his  sup- 
posed responsibility. 

6am£. — JEeioppeL — Where  a  retiring  partner  fails  to  give  notice  of  his  re- 
tirement, his  liability  continues  on  account  of  such  failure,  and  he 
is  estopped  from  denying  his  liability  to  those  who  give  the  concern 
credit  on  the  faith  of  his  supposed  connection. 

6ame. — Negligence. — It  is  immaterial  whether  the  failure  to  give  the  no- 
tice was  wilful  or  negligent,  or  was  the  result  of  causes  unforeseen  and 
beyond  control. 

Same. — OerfifieaU  of  Deposit. — Banking  Company. — Pleading. — A  complaint 
on  a  certificate  of  deposit,  issued  by  an  unincorporated  banking  firm,  is 
good  against  a  defendant,  which  shows  his  connection  with  the  firm  and 
the  public  advertisement  of  the  fact  prior  to  January,  1874,  the  want  of 
published  notice  of  his  retirement,  and  that  the  plaintiff,  who  had  known 
of  his  membership,  but  not  of  his  retirement,  in  February,  1876,  made  the 
deposit  sued  for  in  the  usual  course  of  business,  and  in  the  belief  that  the 
defendant  was  yet  a  member  of  the  firm,  though  the  plaintiff  had  had  no 
dealings  therewith  while  the  defendant  was  in  the  firm. 

Same. — Heading. — In  such  case  the  defendant  was  liable  to  the  plaintiff, 
if  at  all,  as  a  maker  of  the  certificate,  because  estopped  to  deny  his 
membership  in  the  firm,  and  consequently  liable  on  those  paragraphs  of 
the  complaint  which  charged  him  as  maker. 
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Same. — Evidenee. — ^Under  the  sworn  denial  of  such  paragraphs,  the  facts 
concerning  the  defendant's  withdrawal,  his  failure  to  give  notice  of  it, 
and  the  plaintiff's  knowledge  on  the  subject,  were  all  admissible.  The 
other  paragraphs  were  unnecessaiy. 

Same. — I^-egumption, — There  was  no  legal  presumption  that  the  defendant 
had  ceased  to  be  a  member  of  the  firm,  which  continued  in  business  at 
the  same  place  and  under  the  same  name,  because  he  stopped  a  news- 
paper notice  of  his  connection. 

Same. — NoUce  of  DissobUion. — Continued  liability  is  escaped,  not. by  the 
partner  ceasing  to  hold  himself  out  as  such,  but  by  giving  affirmative 
notice  of  the  dissolution  of  the  firm,  or  of  his  withdrawal. 

Same. — I\Mie  Adcertidement  of  Membership. — A  member  of  a  partnership  is 
responsible  for  the  public  advertisement  of  his  membership  in  the  place 
of  his  residence  and  of  the  firm's  business,  though  done  by  his  partners 
without  his  personal  knowledge ;  and,  after  his  retirement,  he  will  be 
responsible  for  the  continued  publication  of  the  advertisement,  though 
without  his  knowledge.  The  mere  stopping  of  such  publication  when 
he  learned  of  it  was  not  enough.  He  was  bound  to  publish  such  unequiv- 
ocal notice  as  he  could  to  prevent  further  misunderstanding. 

Same. — Eoidenee, — Evidence  that  such  partner  had  agreed  with  his  co- 
partners to  keep  his  retirement  secret,  and  that  he  told  different  stories 
on  the  subject,  was  admissible  upon  the  issue  whether  the  appellant  was 
in  truth  a  member  of  the  firm  when  the  plaintiff  made  his  deposits. 

Same. — lUports  of  Co-partnership. —  WithdrawaL — Current  report  was  not 
admissible  to  show  the  partnership ;  but  it  was  competent  on  the  sub- 
ject of  notice  to  the  plaintiff  of  a  partner's  withdrawal. 

Same. — Oorporation. — Stockholder. — There  may  be  stockholders  in  a  part- 
nership. An  advertisement  which  showed  that  the  defendant  and  others 
were  stockholders  in  the  "  People's  Bank,"  and  responsible  for  all  its  lia- 
bilities, showed  it  to  be  a  partnership,  rather  than  a  corporation. 

Special  Interrogatories. — Practiee. — Defects  Cured. — Special  interroga- 
tories in  reference  to  particular  facts  within  the  issues  may  be  submitted 
to  the  jury,  but  not  questions  covering  entire  issues.  It  is  not  error  to 
refuse  an  immaterial  interrogatory.  Errors  may  be  cured  by  the  answers 
to  interrogatories. 

Pleading. — Non  Est  Fabbam, — JFVorficc. — When  there  is  an  answer  of 
general  denial,  or  non  estfactumy  a  special  argumentative  denial  or  non  est 
fadvm  might  be  properly  struck  out;  but,  if  left  in  such  plea  does  not 
demand  or  admit  of  a  reply.  The  ruling  upon  a  demurrer  to  a  reply 
filed  to  such  answer  presents  no  question. 

Same. — While  the  code  requires  the  complaint  to  state  the  facts  which 
constitute  the  cause  of  action,  it  is  not  good  pleading  to  anticipate  mat- 
ters of  defence. 

From  the  Miami  Circuit  Court. 
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M.  Wlnfieldy  Q.  A.  Myers,  D.  C.  JuMice  and  W.  D.  Owen, 
for  appellant. 

G.  E,  Ross,  for  appellee.' 

Woods,  J. — Suit  by  the  appellee  against  the  appellant^ 
Joseph  Uhl,  and  others  who  have  declined  to  join  in  the  ap- 
peal. The  action  was  based  on  four  certificates  of  deposit^ 
there  being  two  paragraphs  of  complaint  predicated  on  each 
certificate,  and  the  difierence  between  these  paragraphs  being 
that  in  one  it  is  charged  that  the  defendants,  at  the  time  of 
making  the  certificate,  were  partners,  doing  a  banking  busi- 
ness, under  the  firm  name  of  "  People's  Bank,"  and  as  such, 
in  the  course  of  their  business,  executed  to  the  plaintiff,  for 
money  deposited,  the  certificate  sued  on ;  while  in  the  other 
paragraph,  instead  of  charging  that  appellant,  Uhl,  was  a 
member  of  the  partnership  when  the  certificate  was  made,  it 
is  sought  to  hold  him  as  a  retired  partner  who  had  &iled  to 
give  notice  of  his  withdrawal  from  the  firm.  The  second, 
fourth,  sixth  and  eighth  paragraphs  are  drawn  upon  the  lat- 
ter theory,  and  as  they  are  alike,  excepting  the  dates  and 
amounts  of  the  certificates  on  which  they  are  founded,  we 
need  copy  but  one,  which  is  as  follows : 

^^  For  amended  eighth  paragraph  of  complaint,  the  plaintiff 
complains  of  the  defendants  and  says :  That  on  the  1st  day 
of  January,  1874,  and  for  more  than  a  year  previous  thereto, 
the  defendants  were  partners,  doing  business  together  under 
the  firm  name  of  '  People's  Bank,'  as  private  bankers  in  the 
city  of  Logansport,  Indiana ;  that  it  was  the  business  of  said 
firm  to  receive  money  on  deposit,  and  to  pay  interest  on  all 
moneys  deposited  at  a  rate  agreed  upon  between  the  parties ; 
that  William  H.  Standley  acted  as  president,  and  William  H. 
Whiteside  acted  as  cashier,  of  said  firm ;  that  said  Whiteside, 
as  cashier,  was  authorized  by  the  members  of  said  firm  to 
receive  money  on  deposit,  contract  for  the  rate  of  interest  to 
be  paid  on  such  deposits,  and  to  give  the  obligation  of  said 
firm  for  the  payment  thereof;  that  the  defendant  Joseph 


NOVEMBER  TERM,  1881.  29 

Uhl  V,  Harvey. 

JJhly  during  all  that  time,  held  himself  out  to  the  plaintiff,  and 
to  the  public  in  general,  as  a  member  of  said  firm  by  public 
notice  in  a  newspaper  of  general  circulation,  published  in  the 
city  of  Logansport,  whereby  the  defendant  Joseph  Uhl,  and 
each  of  the  other  defendants,  held  themselves  out  to  the  plain- 
tiff, and  the  public  in  general,  as  individually  responsible  for 
all  the  liabilities  of  said  firm ;  that  on  the  20th  day  of  April, 
1877,  this  plaintiff,  who  was  personally  acquainted  with  the 
defendant  Joseph  Uhl,  and  knew  him  to  have  been  a  member 
of  said  firm,  and  without  any  knowledge  that  he  had  ceased 
to  be  a  member  of  said  firm,  and  without  any  publication  of 
notice  of  his  withdrawal  therefrom,  and  under  the  full  belief 
that  'he  still  remained  a  member  thereof,  and  relying  upon 
the  said  Joseph  Uhl  continuing  to  be  a  member  thereof,  and 
upon  his  responsibility  as  such,  deposited  with  said  firm  the 
sum  of  one  hundred  and  forty  dollars,  for  which  sum  the  de- 
fendants gave  their  certificate  of  deposit  of  that  date,  signed 
by  William  H.  Whiteside,  as  cashier,  payable  twelve  months 
after  date,  with  interest  at  the  rate  of  eight  per  cent,  per  an- 
num, whereby  they  promised  to  pay  the  plaintiff  said  sum  of 
one  hundred  and  forty  dollars,  with  interest  at  the  rate  of 
•eight  per  cent,  per  annum,  twelve  months  after  the  date 
thereof,  a  copy  of  which  is  filed  herewith,  marked  Exhibit 
D,  as  part  of  this  complaint." 

The  certificates  on  which  the  other  paragraphs  are  based 
l>€ar  date  respectively,  February  23d,  1876,  and  April  6th 
and  9th,  1877.  Demurrers  to  each  paragraph  were  over- 
ruled and  exceptions  saved.  A  verified  general  denial  and 
other  pleas  were  filed.  There  was,  however,  in  the  special 
pleas  nothing  which  was  not  provable  under  the  general  de- 
nial, because  the  matters  averred  were  inconsistent  with  the 
allegations  of  the  complaint,  and  not  in  confession  and 
avoidance  thereof.  No  replies,  therefore,  were  necessary  or 
admissible,  and  the  rulings  on  the  demurrers  to  the  replies 
which  were  filed  present  no  question.  State,  ex  rel.,  v.  Blair, 
32  Ind.  313. 
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Indeed,  as  it  seems  to  us,  the  issues  in  the  case  and  the 
trial  of  it  might  well  have  been  simplified,  and  the  ends  of 
justice  correspondingly  promoted,  by  the  omission  from  the 
complaint  of  the  second,  fourth,  sixth  and  eighth  pars^raphs. 
They  are  drawn  upon  a  mistaken  theory.  While  it  is  true,  un- 
der the  code,  that  the  complaint  must  state  the  &cts  constitut- 
ing the  cause  of  action,  this  does  not  mean  that  a  full  history^ 
of  the  transaction  out  of  which  the  action  arises  must  be 
given.  It  is  not  commendable  pleading  to  anticipate  in  the 
complaint  matters  of  defence  and  reply  thereto,  aa  is  done  in 
the  above  named  paragraphs.  If  the  appellee  was  entitled  to 
judgment  against  the  appellant,  it  was  because  the  appellant 
was  bound  by  the  contracts  sued  on,  as  if  he  made  them* 
There  is  in  the  books  and  cases  some  confusion  in  reference  to 
the  principle  upon  which  rests  the  responsibility  of  a  retiring- 
partner.  Parsons  Partnership,  411;  Gow  Partnership  (3d 
Am.  ed.),  240.  In  Oregler  v.  Durham^  9  Ind.  375,  it  is  said  r "  He 
was  not  liable  as  a  contracting  party,  because  he  was  not,  in 
fact,  a  member  of  the  firm  when  the  contract  was  made. 
Hence  he  was  not  a  party  to  it.  If  liable  at  all,  then,  it  must 
be  upon  the  ground  that  the  plaintiff  had  a  right  to  treat  him. 
as  a  member,  and  give  credit  to  him  as  such.^' 

Here  is  a  manifest  inconsistency.  The  following  is  a 
better  statement: 

The  general  ground  of  liability  of  a  person  as  a  partner, 
who  is  not  so  in  fiu;t,  is  that  he  has  held  himself  out  as  such 
to  the  world,  or  permitted  others  to  do  so,  and  that  by  reason 
thereof  he  is  estopped  from  denying  that  he  is  one,  as  against 
persons  who  have  in  good  faith  dealt  with  the  firm  or  with 
the  person  so  held  out  as  a  member  of  it.  Reber  v.  Golumbvs, 
etc,  Co.y  12  Ohio  St.  175;  Drennen  v.  House,  41  Pa.  St.  30; 
Sherrod  v.  Langdon,  21  Iowa,  518 ;  3  Kent  Com.  66. 

And  it  will  not  do  to  say,  as  has  sometimes  been  done,  Grow, 
supra,  that  the  estoppel  springs  from  the  retiring  partner's 
"  negligent  conduct  in  forbearing  to  give  notice."  The  lia- 
bility continues  because  of  the  &ilure  to  give  the  proper  no- 
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tice  of  retirement;  and  it  is  immaterial  whether  the  failure 
was  wilful  or  negligent^  or  arose  from  causes  unforeseen  and 
beyond  control.  If  negligence  were  the  test,  then  in  all  case» 
inquiry  might  have  to  be  made  into  alleged  excuses  for  the 
fitilure.  But  the  rights  of  a  creditor  can  not  be  made  to  de- 
pend on  the  result  of  such  an  inquiry.  The  only  just  rule  is* 
an  absolute  requirement  that  the  retiring  partner  shall  give 
proper  notice  of  his  withdrawal,  and,  fiiiling  to  do  so,  from, 
whatever  cause,  must  suffer  the  consequences.  There  is  no  in- 
justice in  this.  Better  than  any  other  he  knows,  or  may  be 
presumed  to  know,  the  risk  of  continued  liability,  and  if  the 
emergency  requires  it  he  can  tak§  the  necessary  steps  to  give 
special  notice  to  any  customer,  old  or  new,  until  adequate 
general  notice  can  be  published. 

Returning  to  the  point  under  consideration,  it  was  enougk 
that  the  plaintiff  should  have  charged  the  appellant  as  & 
maker  of  the  certificates,  as  was  done  in  the  first,  third,  fiflh 
and  seventh  paragraphs  of  the  complaint,  the  sworn  de- 
nial of  which  presented  the  whole  question  of  liability,  and 
made  admissible  all  the.  evidence  adduced,  whether  to  show 
the  partnership,  the  facts  concerning  the  appellant^s  retire- 
ment, and  the  alleged  fitilure  to  give  notice  thereof,  or  the 
appellee's  knowledge  on  the  subject.  But  on  the  strength  of 
the  answers  of  the  jury  to  interrogatories,  showing  that  the 
appellant  had  withdrawn  and  was  not  a  member  of  the  firm 
when  the  certificates  were  issued,  the  court,  on  the  appellant's- 
motion,  gave  judgment  in  his  favor  upon  the  last  named  par- 
agraphs, and  rendered  judgment  for  the  appellee  upon  the 
other  paragraphs,  whose  sufficiency  must  tlierefore  be  deter- 
mined, as  though  they  alone  constituted  the  complaint. 

The  substance  of  the  objections  made  to  them  ia,  first,  that  it 
may  be  presumed,  for  aught  that  is  averred,  that  from  and 
afler  January  1st,  1874,  the  appellant,  Uhl,  ceased  to  hold 
himself  out  as  a  partner  in  the  business ;  and  that,  after  the 
lapse  of  so  long  a  time,  the  appellee,  who  had  not  before  had 
any  transaction  with  the  firm,  had  no  right  to  presume  on  a 
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continuance  of  his  membership,  the  name  of  the  firm  being 
such  as  to  afford  no  indication  on  the  subject ;  and,  second, 
that  while  the  plaintiff  avers  want  of  knowledge  of  the  retire- 
ment of  the  appellant,  he  does  not  deny  knowledge  that  Stand- 
ley,  Atkinson,  Whiteside  or  Thompson  had  retired,  and  that 
the  firm  had  thereby  been  dissolved. 

These  objections  are  not  sound.  There  is  no  legal  pre- 
sumption that  the  appellant  ceased  to  be  a  member  of  a  firm 
whose  business  continued  uninterruptedly,  because  he  ceased 
to  keep  up  a  newspaper  notice  of  his  connection.  Once  the 
public  were  well  informed  of  the  membership  of  the  firm, 
there  was  probably  no  profit  in  continuing  to  publish  the  no- 
tice ;  and  the  rule  is  that  the  retiring  partner  escapes  contin- 
ued liability,  not  by  ceasing  to  hold  himself  out  as  a  partner, 
but  by  giving  affirmative  notice  of  the  dissolution,  or  of  his 
withdrawal  from  the  membership  of  the  firm.  As  to  the  sec- 
ond point,  the  parties  named  are  made  defendants  in  the  case, 
and  the  necessary  inference  from  the  allegations  made  is  that 
they  had  continued  in  the  partnership ;  and,  in  the  absence  of 
averment  to  that  effect,  there  is  certainly  no  presumption 
that  others  not  named  had  come  into  the  firm.  The  para- 
graphs show  the  appellant^s  connection  with  the  firm,  and  the 
public  advertisement  of  the  fact  prior  to  January,  1874,  the 
want  of  publication  of  notice  of  his  retirement,  and  that  the 
appellee,  who  knew  of  his  membership  but  not  of  his  retire- 
ment, gave  credit  to  the  firm  in  the  usual  course  of  its  busi- 
ness, in  the  belief  that  the  appellant  was  a  member,  and  this 
is  enough  to  entitle  the  appellee  to  recover,  notwithstanding 
he  had  had  no  dealings  with  the  firm  during  the  time  when 
the  appellant  was  a  member.  One  whose  membership  in  a 
business  partnership  has  been  publicly  advertised  in  the  com- 
munity where  the  business  has  been  and  is  prosecuted,  owes 
a  duty,  on  retiring,  to  give  notice  thereof,  not  merely  to  the 
customers  who  have  had  actual  transactions,  but  to  the  pub- 
lic, who  may  be  misled  into  giving  future  credit,  on  the  sup- 
posed responsibility  of  him  who  retires.     Parsons  Partnership, 
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412;    Collyer  Partnership,    sec.    530;    1   EwelPs  Lindley 
Partnership,  407,  415  and  notes. 

There  \(ras  no  available  error  in  sustaining  demurrers  to 
any  of  the  answers,  because,  as  already  stated,  they  contained 
nothing  w.hich  was  not  provable  under  the  sworn  general  de- 
nial. The  answers  to  which  the  demurrers  were  overruled 
were  nothing  but  special  or  argumentative  denials  of  matters 
averred  in  the  complaint,  and  might  well  have  been  stricken 
out ;  but,  being  allowed  to  stand,  they  closed  the  issue,  and 
neither  called  for  nor  admitted  of  reply.  State,  ex  reL  Oris- 
vx>ldy  v.  Blair,  supra. 

Exceptions  were  saved  to  a  number  of  the  instructions 
given  to  the  jury. 

The  objection  made  to  the  fourth  is  not  well  founded  in 
feet.  As  stated  in  the  brief,  the  last  clause  of  the  instruction 
reads,  ''but  the  law  does  require  that  he  make  his  retirement 
as  notorious  as  was  the  feet  of  his  membership."  The  record, 
however,  shows  that  the  court  gave  it  in  this  wise :  "  That 
he  should  use  all  reasonable  efforts  to  make  his  retirement  as 
notorious,"  etc.,  which  is  plainly  quite  a  different  proposition, 
but  whether  right  or  not  we  need  not  decide,  because  not  dis- 
cussed in  the  brief. 

The  sixth  instruction,  after  enunciating  a  rule  in  general 
language,  to  which  no  objection  is  made,  proceeds  as  follows : 
"So  in  this  case,  if  the  defendant  Uhl,  by  his  words  or  con- 
duct, induced  the  plaintiff  to  believe  him  to  be  a  member  of 
the  People's  Bank,  and  the  plaintiff,  upon  such  representa- 
tions, made  the  deposits  evidenced  by  the  certificates  sued  on, 
he  is  liable  as  fully  as  if  he' were  in  feet  a  member,  for  he 
negligently  left  the  plaintiff  to  believe  him  still  a  member, 
and  to  deal  with  the  firm  upon  that  belief,  and  I  state  it  as 
the  law  in  this  case,  that  it  is  not  necessary  that  the  defend- 
ant Uhl  personally  made  such  representations ;  but  if  the 
plaintiff  deposited  his  money  with  the  said  People's  Bank, 
and  previous  to  that  time  it  was  a  matter  of  public  notoriety 
Vol.  78.- 
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that  defendant  Ulil  was  a  member  of  said  firm^  an^  such  no- 
toriety originated  through  him^  or  his  co-partnerSf  in  that  case 
it  is  his  duty  to  prove  that  he  informed  the  public  of  his  re- 
tirementy  and  if  he  has  failed  to  do  that,  then  the  public  was 
justified  in  believing  him  to  be  a  member." 

In  this  connection  it  may  be  stated  that  the  appellant  has 
saved  his  exception  to  the  refusal  of  the  court  to  give  the  fol- 
lowing instruction : 

'^  No.  17.  If  you  find  that  these  advertisements  were  made 
without  the  knowledge  or  consent  of  Uhl^  and  he,  as  soon  as 
he  heard  of  them,  caused  them  to  be  taken  out  of  the  papers, 
then  I  charge  you  as  the  law  that  he  is  not  bound  by  them. 
No  person  is  bound  by  the  act  of  another,  unless  done  by  his 
authority,  or  with  his  knowledge  without  objection." 

The  position  of  the  appellant,  in  reference  to  the  instnio- 
tion  given,  is  sufficiently  indicated  by  the  terms  of  that  which 
was  refiised;  and  if,  as  claimed,  the  jury  was  in  effect  in- 
structed or  led  to  suppose  that  the  appellant  might  be  held 
responsible  for  acts  which  he  neither  did  nor  authorized  a&<» 
other  to  do,  and  had  no  knowledge  of  their  being  done,  we 
could  not  hesitate  to  declare  that  material  error  had  been 
committed.  But,  properly  construed,  with  reference  to  the 
evidence  in  the  case,  it  is  clear  that  by  the  notoriety  men- 
tioned as  having  ^^  originated  through  him  or  his  co-partners," 
reference  was  had  to  the  acts  of  himself  or  co-partners  while 
they  bore  that  relation  to  each  other ;  and  the  proof  being 
clear  and  undisputed  that  the  appellant  lived  in  Loganq>ort, 
where  the  business  was  conducted,  and  where  he  was  pub- 
licly advertised  as  a  stockholder,  and  with  the  other  stock- 
holders as  personally  responsible  upon  the  liabilities  of 
the  company,  he  was  clearly  responsible  for  the  notori- 
ety so  produced,  whether  he  or  his  partners  caused  the  ad- 
vertisement to  be  put  into  the  daily  paper  where  it  was  pub- 
lished. The  evidence  went  fiirther,  however,  and  showed 
that  the  advertisement,  a  copy  of  which  will  be  given  fiirther 
along,  was  kept  in  the  paper  after  the  appellant's  withdrawal 
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and  until  March^  1876,  or  later,  when,  upon  the  order  of  the 
appellant,  it  was  stopped,  or  his  name  omitted  therefrom ;  and 
it  is  to  this  &ct  that  the  instruction,  which  the  court  refused 
to  give,  was  intended  by  the  appellant  to  be  addressed.  But 
the  instruction  was  wrong  and  was  properly  refused.  It  was 
the  iiiii)ii£fitioned  duty  of  the  appellant  to  give  notice  of  his 
retirement  immediately  open  its  occurrence,  if  not  in  antici- 
pation of  the  feet,  and  this  duty  certainly  included  the  corre- 
sponding obligation  on  his  part  to  see  to  it  that  the  adver- 
tisements of  the  firm,  which  showed  his  connection,  should 
be  discontinued.  His  ignorance,  from  inattention  or  from 
whatever  cause,  that  the  publication  was  continued,  could  not 
exonerate  him.  His  position  called  for  affirmative  action, 
the  giving  of  unequivocal  notice  of  his  retirement,  which  im- 
plies the  duty  of  withdrawing  all  contradictory  advertise- 
ments which  were  known,  or,  from  the  circumstances,  must 
be  presumed  to  have  been  known  to  him.  As  applied  to  the 
evidence,  therefore,  there  was  no  error  committed  in  reference 
to  these  instructions. 

The  tenth  instruction  given  was  this : 

''The  law  requires  that  upon  one  member  retiring  from  a 
partnership  he  must  give  notice  of  his  retirement,  and  in  giv- 
ing notice  of  his  retirement  he  must  act  in  good  feith.  Now, 
if  you  find  that  Joseph  Uhl,  when  he  retired  from  the  Peo- 
ple's Bank,  before  that  agreed  that  he  would  keep  his  retire- 
ment a  secret,  and  he  did  keep  it  a  secret,  then  he  did  not  act 
in  good  feith  in  his  retirement ;  but,  by  his  agreement  to  keep 
his  retirement  secret,  he  consented  that  he  should  continue  to 
be  represented  as  a  member  while  that  agreement  continued.'* 

It  is  true,  as  counsel  contend,  that  it  is  not  an  absolute  re- 
quirement of  the  law  that  notice  be  given,  but  only  in  case 
the  one  retiring  was  known  as  a  partner,  and  in  fevor  of  an 
old  dealer,  or  a  new  dealer  who  knew  that  he  had  been  a 
member,  but  these  are  points  sufficiently  explained  by  other 
instructions  which  were  given,  and,  in  view  of  the  evidence, 
this  instruction  was  entirely  proper.    If,  as  there  was  some 
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evidence  tending  to  show,  the  appellant,  before  retiring,  agreed 
to  keep  the  fact  secret,  and  did  afterwards  keep  it  secret  or 
withhold  notice  of  the  feet  from  the  public,  it  was  a  wrongfiil 
act,  which  should  make  him  liable  to  any  one  thereby  misled 
into  dealings  with  the  firm,  in  the  belief  that  he  waa  a  mem- 
ber. 

The  eleventh  instruction  is  as  follows : 

"If  you  find  that  Joseph  Uhl  retired  in  1874,  that  he  told 
some  parties  before  the  plaintiff  commenced  dealing  with  the 
firm  that  he  had  retired,  and  you  also  find  that  to  others  he  rep- 
resented himself  as  being  a  member,  that  is  a  fact  which  you 
may  consider  in  determining  whether  or  not  he  acted  in  good 
feith  in  giving  notice  of  his  retirement.  I  also  say  to  you  that 
it  is  a  matter  of  fact  for  you  to  determine  whether  or  not  Mr. 
Uhl  acted  in  good  feith,  and  whether  or  not  the  notice  he 
gave,  if  you  find  that  he  gave  any  notice  at  all,  is  sufficient." 

Counsel  insist  that  it  was  not  an  issue  in  the  case,  nor  ma- 
terial to  be  considered,  whether  the  appellant  acted  in  good, 
feith,  and  that  therefore  it  was  not  proper  to  give  this  in- 
struction. It  was,  however,  a  question  in  the  case  whether 
the  appellant  was  a  partner  when  the  certificates  were  issued. 
He  had  been  a  partner,  and  unless  he  had  retired  was  yet ; 
but  if  he  retired  in  bad  faith,  endeavoring  to  leave  the  con- 
cern the  credit  of  his  name,  and  yet  to  escape  liability,  then 
his  bad  feith  defeated  his  purpose,  and  left  him  liable  in  feet 
as  well  as  in  appearance.  It  is  true  that  the  appellee  needed 
not,  under  the  issues,  to  prove  so  strong  a  case  in  order  to 
prevail,  but,  nevertheless,  he  had  a  right  to  make  the  attempt 
and  to  have  it  submitted  in  that  view  to  the  jury. 

Among  the  causes  assigned  for  a  new  trial  is  the  alleged 
error  of  the  court  in  permitting  the  introduction  of  testimony 
that  "  it  was  currently  reported  in  Logansport  that  Uhl  was 
a  member  of  the  firm  of  People's  Bank  up  to  the  fell  of 
1876.'^  The  only  point  made  against  its  introduction,  how- 
ever, is  that  it  was  not  admissible  for  the  purpose  of  showing 
either  the  existence  of  the  partnership,  or  the  appellant's  con- 
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Dection  therewith.  In  this  position  counsel  are  unquestiona- 
bly right.  Earl  v.  Hard,  5  Blackf.  248 ;  Oregler  v.  Durham^ 
9  Ind.  375;  Maey  v.  Combs,  15  Ind.  469;  Brown  v.  Cran- 
daU,  11  Conn.  92 ;  HaUiday  v.  McDovgaU,  20  Wend.  81.  But 
aside  from  the  instructions  of  the  court,  which  limited  the  ap- 
plication of  this  testimony  to  the  subject  of  notice  of  the  part- 
nership and  of  the  appellant's  retirement  therefrom,  to  which 
it  was  clearly  relevant  and  competent,  the  jury  found/  in  an- 
swer to  an  interrogatory,  that  the  appellant  was  not  a  part- 
ner after  April,  1874,  and  so  it  is  clear  that  the  evidence  did 
not  harm  the  appellant  in  that  respect. 

The  advertisement  already  referred  to,  and  which  was 
shown  to  have  been  published  in  the  Daily  Star  while  the  ap- 
pellant was  a  partner  and  after  his  retirement,  was  of  the  tenor 
following : 

'^  People's  Bank  Stockholders :  Josephus  Atkinson,  Joseph 
Uhl,  William  H.  Whiteside,  George  Strecker,  William  H. 
Standley,  E.  B.  Thompson,  Delaware,  Ohio.  Do  a  general 
banking  business.  Organized  under  the  laws  of  the  State, 
making  every  stockholder  individually  responsible  for  all  lia- 
bilities.'' And  in  reference  to  this  the  appellant  requested  the 
following  instruction,  and  others  involving  the  same  idea, 
which  were  refused  : 

"No.  15.  The  plaintiff  has  introduced  in  evidence  an  ad- 
vertisement in  the  Logansport  Daily  Star.  The  legal  con- 
struction of  those  advertisements  is  for  the  court  and  not  for 
the  jury.  Those  advertisements  do  not  give  public  notice  of 
the  existence  of  a  partnership  known  as  'People's  Bank.' 
But  the  legal  effect  of  them  would  be  to  advise  the  public  that 
there  was  a  corporation  organized,  pursuant  to  law,  in  which 
Uhl  is  a  stockholder.  The  plaintiff  had  no  right  to  rely  upon 
such  notices  to  give  credit  to  Uhl  as  a  member  of  a  firm 
known  as  *  People's  Bank,'  and  if  you  find  from  the  evidence 
that  the  only  notice  the  plaintiff  had,  when  he  commenced 
dealing  with  the  bank,  was  by  those  advertisements,  and  that 
Uhl  had  at  that  time  retired  from  the  firm,  the  court  charges 
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you  that  the  plaintiff  had  no  right  to  rely  upon  the  same  as  a 
public  notice  of  his  being  a  member  of  the  firm/' 

"  We  insist/'  says  counsel,  "  that  the  evidence  was  incom- 
petent. The  plaintiff  did  not  show  that  Uhl  ever  authorized 
the  publication  or  that  he  ever  had  any  notice  of  it ;  therefore 
it  was  not  competent.  2d.  It  did  not  tend  to  prove  a  part^ 
nership,  or  that  Uhl  was  a  partner.  Both  of  these  objections 
were  pointed  out.'' 

As  we  have  already  said  in  substance,  there  was  evidence 
not  only  to  warrant,  but  such  as  required  the  conclusion,  that 
the  appellant  was  responsible  for  the  advertisement  from  the 
time  its  publication  began  until  it  was  suppressed  upon  his 
order,  and  even  for  its  continued  influence  thereafter,  because 
of  his  fiiilure  to  give  such  notice  as  was  calculated  to  remove 
the  &lse  impression  made  by  the  continued  publication  of  the 
notice. 

The  objection  that  it  did  not  tend  to  show  a  partnership, 
but  a  corporate  organization,  is  still  less  tenable.  There  may 
be  shares  of  stock  and  stockholders  in  a  partnership  as  well 
as  in  a  corporate  body.  Such  in  fact  was  the  organization  of 
the  People's  Bank.  Lindley's  very  elaborate  work  is  de- 
signed mainly  to  explain  the  law  of  partnership  as  applicable 
to  stock  companies  not  incorporated.  Besides,  the  notice  un- 
der consideration  declared  every  stockholder  individually  re- 
sponsible for  all  liabilities,  which  is  true  of  a  partnership,  but 
not  true  of  an  incorporated  bank,  the  shareholders  in  which, 
under  the  law  of  this  State,  are  liable  only  "to  the  extent  of 
the  amount  of  their  stock  therein,  at  the  par  value  thereof,  in 
addition  to  the  amount  invested  in  such  shares."  1  K.  S. 
1876,  p.  165,  sec.  13. 

It  is  further  claimed  that  the  court  erred  in  refusing  to 
submit  to  the  jury,  to  be  answered  in  case  they  found  a  gen- 
eral verdict,  the  following  interrogatories : 

"2.  Did  the  defendant  Joseph  Uhl  make  either  of  the  in- 
struments in  writing  sued  on? 
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''  3.  Did  the  defendant  Joseph  Uhl  authorize  any  one  to 
make  for  him  either  of  the  instrumente  in  writing  sued  on  ? 

"  10.  If  the  plaintiff  had  any  other  notice  or  knowledge  that 
Joseph  Uhl  was  a  member  of  the  firm  of  the '  People's  Bank/ 
except  the  notice  set  out  in  question  No.  9^  state  what  it  was. 

'*  12.  Did  not  the  fact  of  UhPs  retirement  become  a  mat- 
ter of  public  notoriety  in  business  circles  in  the  city  of  Lo- 
gansport,  where  the  firm  did  business  during  the  years  1875, 
1876  and  1877? 

"  18.  Did  not  the  plaintiff  believe  at  and  during  the  time 
he  was  dealing  with  the  firm^  that  it  was  a  corporation  or  asso- 
ciation^ and  not  a  partnership?'^ 

The  Code,  sec.  336,  authorizes  that  the  jury  be  required 
"to  find  specially  upon  particular  questions  of  fact;"  but 
the  first  and  second  of  these  interrogatories  call  for  a  finding 
upon  the  entire  and  principal  issue  in  the  case,  that  is,  whether 
the  appellant  executed  the  writings  sued  on.  Such  questions 
are  sufficiently  answered  by  the  general  verdict,  and  are  not 
the  proper  subject  of  special  interrogatories. 

Questions  12  and  18  are  in  substance  the  same  as  Nos.  7  and 
17,  which  were  answered,  and  we  do  not  perceive  that  it  was 
material  or  could  in  any  way  have  affected  the  result,  had 
the  tenth  interrogatory  been  submitted  and  answered  by  any 
pertinent  response. 

In  answer  to  the  questions  which  were  submitted,  the  jury 
found,  in  substance,  that  the  appellant  retired  and  ceased  to 
be  a  partner  from  and  after  April,  1874,  but  that  his  retire- 
ment was  not  a  matter  of  public  notoriety  in  the  neighbor- 
hood where  the  firm  did  business  at  or  before  February  26th, 
1877;  that  appellee  had  no  dealings  with  the  firm  before 
February  23d,  1876,  the  date  of  the  first  certificate  in  suit; 
that  the  appellant  had  done  and  permitted  acts  to  be  done  with 
his  knowledge,  which  led  the  appellee  to  believe  that  the  ap- 
pellant ^'was  a  member  of  said  firm  at  the  date  of  any  of  the 
instruments  sued  on,"  and  that  at  said  time  the  appellee  had 
other  notice  or  knowledge  besides  said  advertisement,  that  the 
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appellant  had  been  a  partner,  and  during  the  time  of  his  deal- 
ing with  the  firm,  the  appellee,  through  no  carelessness  of  his 
own,  acted  without  notice  that  the  appellant  had  withdrawn, 
and  believed  that  he  was  dealing  with  partners  individually 
liable,  and  not  with  a  corporate  body.  In  view  of  these  &cts, 
it  is  clear  that  the  general  verdict  in  fiaivor  of  the  appellee  is 
in  accordance  with  the  merits  of  the  case,  as  shown  at  the 
trial,  and  that  the  adverse  rulings  of  the  court,  so  fiir  as  they 
appear  to  be  at  all  questionable,  produced  no  prejudicial  re- 
sult. 

The  judgment  is  therefore  affirmed,  with  costs. 

On  Petition  for  a  Eehearing. 

Woods,  J. — It  is  strenuously  insisted  that  the  second  par- 
agraph of  the  reply  was  not  a  good  reply  to  all  the  para- 
graphs of  answer  to  which  it  was  addressed,  and  that,  for  the 
error  of  the  court  in  overruling  the  demurrer  to  it,  the  judg- 
ment ought  to  be  reversed. 

The  following  extract  from  the  appellant's  original  brief 
presents  the  question : 

"The  complaint  is  in  eight  paragraphs,  each  based  upon  a 
certificate  for  moneys  deposited  at  different  times,  the  last  de- 
posited in  1877.  The  first  and  second  paragraphs  are  for 
money  deposited  in  1876.  All  the  other  deposits  were  made 
subsequently.  The  defendant,  in  his  answer,  says  that  he  had 
retired  before  any  of  these  deposits  were  made,  and  the  plain- 
tiff, before  making  the  several  deposits,  had  notice  of  his  re- 
tirement. It  is  no  reply  to  this  answer  to  say  that  when 
plaintiff  made  the  first  deposit,  sued  upon  in  the  first  and  sec- 
ond paragraphs  of  complaint,  Uhl  held  himself  out  as  a  part- 
ner, and  he  had  no  notice  of  UhPs  retirement.  If  he  had  no- 
tice when  he  made  the  third,  fourth,  fifth,  sixth,  seventh  and 
eighth  deposits  that  Uhl  had  retired,  Uhl  would  be  entitled 
to  recover  upon  those  paragraphs." 

The  answers  referred  to  were  nothing  but  special  argument- 
ative denials,  and  there  was  no  more  propriety  in  replying  to 
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them  than  to  an  answer  of  general  denial.  But,  waiving  this 
view,  and  allowing  that  a  replication  was  admissible,  and  con- 
ceding, too,  the  soundness  of  the  objection  made  to  the  para- 
graph in  question,  we  still  reach  the  same  conclusion.  The 
error  in  the  ruling  upon  the  demurrer  was  harmless.  The 
answers  of  the  jury  to  the  interrogatories  show  afiSrmatively 
that,  during  the  entire  time  of  his  dealings  with  the  firm,  the 
appellee,  without  notice  of  his  withdrawal,  acted  in  the  belief 
that  the  appellant,  whom  he  had  before  known  to  be  a  part- 
ner, was  still  a  member  of  the  firm. 

If,  therefore,  the  reply  was  too  narrow,  it  is  nevertheless 
clear  that  the  verdict  does  not  rest  upon  it,  but  upon  proof 
abundantly  sufficient  and  which  was  admissible  independently 
of  the  bad  paragraph ;  and,  this  being  so,  the  error  is  not 
available.  Ttie  Ohio,  etc.,  R.  W.  Go.  v.  CoUam,  73  Ind.  261 ; 
TramfMil  v.  Chipman,  74  Ind.  474. 

Rehearing  denied,  with  costs. 


No.  9807. 

Schmidt  v.  The  State. 

CBnas AL  Law. — Sale  of  Meat  <^  Diseaaod  AnimaU, — Statute  Qnubrued.-^ 
To  constitute  an  offence,  under  sec.  2070,  R  S.  1881,  in  the  sale  of  meat 
of  diseased  animals,  or  having  the  same  with  intent  to  sell,  it  was  in- 
tended that  the  sale,  or  intended  sale,  must  be  iorfood,  and  that  the  de- 
fendant must  have  knowledge  of  the  bad  quality  of  the  meat  ELLiorr, 
G.  J.,  and  Woods,  J.,  dissent. 

Same. — Pleading, — Indieimenl, — Where,  by  construction,  a  meaning  is  put 
upon  a  statute  defining  an  offence,  which  is  not  so  broad  as  the  general 
words  of  the  statute,  it  is  not  sufficient  to  charge  the  offence  in  the 
words  of  the  statute,  but  the  indictment  must  bring  the  case  also  within 
the  meaning  of  the  statute.    Elliott,  C.  J.,  and  Woods,  J.,  dissent 

From  the  Marion  Criminal  Court.. 

E.  A.  Parker  and  W.  Patterson,  for  appellant. 
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D.  P.  Baldwin^  Attorney  General,  W.  W.  Thornton  and  J.  B, 
Elam,  Prosecuting  Attorney,  for  the  State. 

WoRDEN,  J. — ^The  appellant  was  prosecuted  in  the  court 
below  on  affidavit  and  information  for  a  misdemeanor.  Trial, 
conviction  and  judgment. 

The  sufficiency  of  the  affidavit  and  information  was  called 
in  question  by  motions  to  quash  and  in  arrest,  which  were 
•overruled. 

The  affidavit  was  as  follows : 

"  Be  it  remembered,  that  on  this  day,  before  me,  Daniel  M. 
Ransdell,  clerk  of  the  criminal  court  of  Marion  county,  In- 
•diana,  personally  came  William  D.  Griffin,  who  being  duly 
£Worn,  upon  his  oath  says,  that  Charles  Schmidt,  on  the  12th 
•day  of  November,  A.  D.  1881,  at  and  in  the  county  of  Ma- 
rion, and  State  of  Indiana,  did  then  and  there  unlawfully 
have  in  his  possession,  with  the  intent  then  and  there  to  sell  the 
isame,  the  meat  of  certain  sick,  diseased  and  injured  animals, 
to  wit :  the  meat  of  certain  hogs,  contrary,"  etc. 

The  affidavit  was  duly  subscribed  by  the  affiant,  and  the 
jurat  of  the  clerk  was  properly  added.  The  information  fol- 
lowed the  terms  of  the  affidavit. 

The  prosecution  was  based  on  the  following  section  of  the 
statute : 

"  Whoever  kills,  for  the  purpose  of  sale,  any  sick,  diseased, 
or  injured  animal ;  or  who  sells,  or  has  in  his  possession  with 
intent  to  sell,  the  meat. of  any  such  sick  or  diseased  or  injured 
animal, — ^shall  be  fined  not  more  than  five  hundred  dollars  nor 
less  than  fifty  dollars,  to  which  may  be  added  imprisonment 
in  the  county  jail  not  more  than  six  months.^'  B.  S.  1881, 
•ec.  2070. 

The  first  question  that  seems  to  present  itself  is,  what  was 
the  intent  and  meaning  of  the  Legislature  in  the  enactment  of 
the  above  provision  ? 

The  section  is  evidently  not  to  be  taken  iu  its  exact  literal 
•fiense* 
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It  is  found  under  the  article  entitled  '^Against  Public 
Health/^ 

The  evident  object  of  the  provision  was  to  prevent  the  kill- 
ing of  such  animals  for  the  purpose  of  sale  for  food^  or  sell- 
ings or  having  in  possession  with  intent  to  sell;  Jot  foody  the 
meat  of  such  animals. 

The  Legislature  evidently  did  not  intend  to  prevent  the 
killing  of  such  animals  with  intent  to  sell^  or  the  selling  of 
the  meat,  for  such  purposes  as  would  not  affect  public  or  in- 
dividual health ;  and  the  killing  for  sale,  or  the  sale  of  the 
meat  for  other  harmless  purposes,  for  which  it  might  have  a 
commercial  value,  was  not  intended  to  be  interdicted.  The 
statute  is  to  be  construed  as  if  the  interdict  had  been  pat 
upon  the  killing  for  the  purpose  of  sale  for  food,  and  the  sell- 
ing, or  having  in  possession  the  meat  with  intent  to  sell  it  for 
such  purpose. 

Another  point  arises  in  the  construction  of  the  statute. 

Was  it  the  intention  of  the  Legislature  to  make  the  acts 
therein  specified  an  offence,  without  any  knowledge  on  the 
part  of  the  accused  of  the  character  or  bad  quality  of  the  ani- 
mals or  meat?    We  think  not. 

Without  such  knowledge  there  could  be  no  intent  to  do 
wrong.  "Where  such  intent  is  wanting,"  says  Mr.  Bishop, 
'^he  commits  no  offence  in  law,  though  he  does  acts  com- 
pletely within  all  the  words  of  a  statute  which  prohibits  the 
acts,  being  silent  concerning  the  intent."  1  Bishop  Crim. 
Law,  sec.  345. 

The  doctrine  is  illustrated  by  the  case  of  CommonweaWi  v. 
BoynUm,  12  Cush.  499,  which  was  a  prosecution  for  selling  un- 
wholesome veal,  where  the  court  said :  "  The  precedents  of  in- 
dict3nents  for  offices  similar  to  that  intended  to  be  set  out  in 
the  present  indictment,  are  quite  numerous,  and  are  uniform  in 
alleging,  not  only  that  the  act  of  sale  was  made  knowingly,  but 
also  in  averring  that  the  defendant  well  knew,  at  the  time  of 
the  sale,  the  corrupt  and  unwholesome  condition  of  the  arti- 
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cles  sold.''  We  shall  advert  to  this  case  again  in  the  course 
of  this  opinion. 

Numerous  authorities  might  be  cited  to  the  point  that 
guilty  knowledge  is  an  essential  element  of  the  otBenoe,  though 
it  does  not  enter  into  the  statutory  description  of  it,  but  we 
deem  it  unnecessary.  We  are  clear  that  by  the  statute  in 
question  it  was  not  intended  to  punish  acts  done  in  ignorance 
of  the  character  or  deleterious  quality  of  the  animals  or  meat. 

Before  a  conviction  can  be  had  under  the  law,  then,  it  must 
appear  that  the  animals  were  killed  for  the  purpose  of  sale 
for  food,  or  the  meat  sold  or  had  in  possession  with  intent  to 
sell  for  such  purpose,  and  that  the  accused  had  knowledge  of 
the  bad  qualities  of  the  animals  or  meat. 

Having  ascertained  what  seems  to  us  to  be  the  true  intent 
and  meaning  of  the  law,  it  remains  to  enquire  whether  the 
affidavit  and  information,  charging  the  offence  in  the  language 
of  the  statute  merely,  are  sufficient. 

We  are  of  opinion  that  they  are  insufficient.  We  are 
aware,  of  course,  that  in  the  great  majority  of  cases  it  is  suffi- 
cient to  charge  a  statutory  offence  in  the  language  of  the  stat- 
ute creating  it ;  but  this  is  a  rule  that  is  by  no  means  uni- 
versal. The  affidavit  and  information  neither  charges  the 
purpose  for  which  the  meat  was  intended  to  be  sold,  nor  any 
knowledge  on  the  part  of  the  defendant  of  its  qualities. 

The  construction  we  place  upon  the  statute  is  narrower 
than  the  general  words.  By  construction,  we  limit  the  oper- 
ation of  the  general  words  to  cases  where  the  accused  had 
knowledge  of  the  quality  of  the  article,  and  where  the  sale 
made,  or  intended,  was  for  food.  In  such  cases  it  is  not  suffi- 
cient to  charge  the  offence  in  the  language  of  the  statute.  In 
connection  with  this  point,  we  take  pleasure  in  endorsing  what 
the  counsel  for  the  State  have  said  of  an  American  writer  upon 
criminal  law.  In  their  brief,  the  counsel  say :  "The  greatest 
American  writer  upon  criminal  jurisprudence,  a  man  who  is 
not  a  mere  compiler  of  authorities,  thrown  together  in  such  a 
way  as  to  bewilder  himself  and  confuse  every  body  else,  but 
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one  who  uses  authorities  to  illustrate  great  principles  of  jus- 
tice, advises  the  pleader  generally  to  follow  the  statute^  and 
use  no  other  words  if  the  statute  gives  any  sort  of  definition 
of  the  offence.     Bishop  Statutory  Crimes,  sec.  386.'^ 

The  author  above  alluded  to  lays  down  the  rule  applicable 
to  such  cases  as  that  before  us,  as  follows :  '^  Suppose,  again, 
the  statute  is  in  general  terms,  yet  by  construction  it  has  a  spe- 
cific application,  narrower  than  the  general  words ;  in  such  a 
case,  the  indictment  must  correspond  as  well  with  the  judicial 
interpretation  as  with  the  letter  of  the  enactment.'^  1  Bishop 
Crim.  Procedure,  sec.  628. 

The  language  of  the  statute  here  is  general,  but  it  was  in- 
tended to  include  those  only  who  had  knowledge;  hence 
knowledge  must  be  averred.  So  the  language  is  general  in 
respect  to  the  purpose  of  sales,  or  intended  sales,  but  the  in- 
tention was  to  prohibit  sales  for  food ;  hence  a  sale,  or  in- 
tended sale,  for  food  should  be  averred. 

We  do  not  care  to  extend  this  opinion  by  noticing  in  detail 
the  cases  referred  to  by  Mr.  Bishop  in  support  of  the  doc- 
trine. We  may,  however,  refer  to  one  or  two  of  them.  In 
the  case  of  The  Mary  Ann,  8  Wheat.  380, 389,  Mr.  Chief  Jus- 
tice MABSHAiiL  stated  the  rule  of  pleading,  as  follows : 

^'  It  is,  in  general,  true,  that  it  is  sufficient  for  a  libel  to 
'charge  the  offence  in  the  very  words  which  direct  the  forfeit- 
ure ;  but  this  proposition  is  not,  we  think,  universally  true. 
If  the  words  which  describe  the  subject  of  the  law  are  gen- 
eral, embracing  a  whole  class  of  individuals,  but  must  neces- 
sarily be  so  construed  as  to  embrace  only  a  subdivision  of 
that  class,  we  think  the  charge  in  the  libel  ought  to  conform 
to  the  true  sense  and  meaning  of  those  words  as  used  by  the 
legislature.^' 

The  case  of  (hmmonwealih  v.  Boynton,  8upra,  was  a  prose- 
cution for  knowingly  selling  unwholesome  provisions,  viz.,  a 
leg  of  veal,  based  on  a  statute  which  made  it  unlawful  to 
knowingly  sell,  etc.    The  indictment  followed  the  terms  of 
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the  statute  in  the  description  of  the  offence,  but  this  was  held 
to  be  insufficient. 

It  was  held  necessary  to  aver  that  the  defendant  had 
knowledge  of  the  condition  of  the  meat  at  the  time  it  was  sold ; 
that  the  allegation  that  the  defendant  '^  knowingly  sold/'  etc.^ 
was  insufficient.  This  decision  is  commented  upon  by  Mr» 
Bishop,  and  evidently  receives  his  decided  approbation,  as 
founded  upon  correct  legal  principles.  2  Bishop  Crim.  Pro- 
cedure, sec.  868. 

A  reputable  writer  upon  the  criminal  law  of  Indiana,  states 
the  rule  thus:  ^^When  the  statute  is  not  to  be  taken  in  the 
broad  meaning  of  the  words  used,  but  to  be  limited  by  con- 
struction to  a  special  subject  or  matter,  the  indictment  should 
not  simply  charge  the  crime  in  the  language  of  the  statute,  but 
should  limit  the  case,  and  bring  it  within  the  constru'Stdon 
placed  upon  the  statute.'^    Moore's  Crim.  Law,  sec.  171. 

A  case  in  point,  which  we  do  not  find  cited  by  either  of  the 
authors  above  mentioned,  is  that  of  Anderson  v.  The  Staiey  7 
Ohio,  607*  There  Anderson  was  indicted  for  aiding  and  abet* 
ting  one  Stevens  in  passing  forged  paper. 

The  statute  did  not  in  terms  make  knowledge  of  the  &l8e 
character  of  the  paper  on  the  part  of  the  aider  or  abettor, 
on  element  of  the  offence ;  and  the  indictment,  following  the 
language  of  the  statute,  did  not  charge  such  knowledge.  It 
was  held,  however,  that  such  knowledge  was  necessary  to 
constitute  the  offence,  and  that  it  must  be  charged  in  the  in- 
dictment.    United  States  y.'Carll,  16  Reporter,  673. 

There  are  numerous  cases,  in  this  State  and  elsewhere,  in 
which  it  has  been  held  sufficient  to  charge  an  offence  in  the 
language  of  the  statute  creating  it,  and  this  is  undoubtedly 
correct  where  the  statute  contains  an  accurate  description  of 
the  offence.  But  there  are  other  cases  in  which  that  mode  of 
pleading  has  been  held  sufficient,  where  there  were  implied 
exceptions  to  the  statutes,  as  in  some  of  the  cases  on  the  sub- 
ject of  the  sale  of  intoxicating  liquors.    But  those  cases  are 
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not  entirely  parallel  with  that  before  us,  and  should  not  be- 
allowed  to  control  it. 

The  accused  has  a  right  to  have  all  the  essential  elements 
that  enter  into  the  offence  charged  in  the  indictment  or  in- 
formation, so  that  he  may  know  what  he  has  to  meet,  whether 
those  elements  are  expressed  in  terms  in  the  statute,  or  enter 
into  the  offence  by  construction. 

Nothing  is  gained  to  the  State  by  departing  from  the  well 
established  principles  of  law  in  this  respect ;  nor  is  there  any 
good  reason  for  adopting  a  loose  and  uncertain  mode  of  plead- 
ing in  criminal  cases. 

This  also  is  the  legislative  view  of  the  question.  By  sec. 
1755, R.  S.  1881,  it  is  provided  that  "the  indictment  or  in- 
formation is  sufficient,  if  it  can  be  understood  therefrom —  *  * 
Fifth,  That  the  offence  charged  is  stated  with  such  a  degree 
of  certainty  that  the  Court  may  pronounce  judgment,  upon 
a  conviction,  according  to  the  right  of  the  case.^^ 

Upon  conviction  in  this  case,  what  was  made  certain?* 
The  answer  is,  that  the  defendant  unlawfully  had  in  his 
possession  the  meat  of  certain  diseased  hogs,  with  intent  to 
sell  the  same.  The  other  elements  that  enter  into  the  offence- 
are  left  to  uncertainty. 

The  word  "unlawfully '^  does  not  help  the  matter,  for  the 
defendant  may  have  had  the  possession  unlawfully  in  a  variety 
of  ways  without  knowing  the  quality  of  the  meat,  or  the  in- 
tent to  sell  it  for  food. 

Can  the  court  pronounce  judgment  according  to  the  right 
of  the  case,  when  a  part  only  of  the  facts  constituting  the  of- 
fence are  charged,  or  found  true  by  the  verdict?  This  ques- 
tion, in  our  judgment,  admits  only  of  a  negative  answer. 

Again,  sec.  1759  provides  that  "  The  defendant  may  move  to 
quash  the  indictment  or  information  when  it  appears  upon  the 
fece  thereof,  either —  *  *  Fourth.  That  the  indictment  or 
information  does  not  state  the  offence  with  sufficient  cer- 
tainty.'' 

The  information  should  have  been  quashed. 
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The  judgment  below  is  reversed,  and  the  cause  remanded 
for  further  proceedings  in  accordance  with  this  opinion. 

Dissenting  Opinion. 

Woods,  J. — I  am  constrained  to  dissent  from  the  conclu- 
sion reached  by  the  majority  of  the  court,  both  as  to  the  defi- 
nition of  the  oifence,  and  the  manner  of  charging  it.  I  con- 
sider the  decision  a  radical  departure  from  the  doctrine  often 
reiterated  and  heretofore  seemingly  well  settled  in  this  State^ 
that  the  charging  of  an  offence  in  the  language  of  the  statute 
which  creates  it  will  ordinarily  be  deemed  sufficient.  All 
crimes  are  statutory  in  this  State,  and  the  importance  of  the  rule 
is  manifest.  As  early  as  1 832,  in  the  ca^  of  Pelts  y •  ITie  State, 
3  Blackf.  28,  the  rule  was  distinctly  recognized.    It  was  said : 

"Chitty,  speaking  of  indictments  upon  statutes"  (1  Chitt. 
O.  L.  232),  "  remarks,  'and  not  even  the  fullest  description 
of  the  offence,  were  it  even  in  the  terms  of  a  legal  definition, 
would  be  sufficient  without  keeping  close  to  the  expressions 
of  the  statute.^  In  page  237,  he  further  remarks,  that '  it  is 
in  every  case  advisable  to  attend,  with  the  greatest  nicety,  to 
the  words  contained  in  the  act,  for  no  others  can  be  so  proper  to 
describe  the  crime ;  the  exceptions  if  any  are  doubtful ;  and  the 
broad  principle  which  renders  a  strict  adherence  essential,  is 
supported  by  too  strong  a  number  of  decisions  to  be  shaken.' " 

In  the  case  of  ITie  State  v.  WatsoUy  5  Blackf  155,  it  is  said : 
"  Where  an  indictment  is  brought  upon  a  statute  which  has 
general  prohibitory  words  in  it,  it  is  sufficient  to  charge  the 
ofience  generally  in  the  words  of  the  statute." 

In  MaJone  v.  The  State,  14  Ind.  219,  it  is  said:  "The 
indictment  is  in  the  language,  substantially,  of  the  statute ; 
and  as,  under  our  law,  we  are  to  look  to  the  statute  alone  for 
the  definition  of  offences,  it  follows  that,  as  a  general  rule,  it 
will  be  sufficient  in  an  indictment  or  information,  to  charge 
them  in  the  language  of  the  statute.  *  *  There  are  some 
exceptions  to  this  rule ;  but  it  seems  that  an  information  for 
usury  is  not  one  of  them ;  for  an  indictment  for  usury,  in  the  ' 
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^ » 

language  of  the  statute^  was  held  good  under  former  codes^ 
where  common  law  rules  governed. 

^'As  an  approximation  to  a  test  on  this  subject^  perhaps  it 
may  be  said  that^  where  the  statute  defines  the  offence  gen- 
erally^ and  designates  the  particular  acts  constituting  it^  as^  for 
example^  the  case  of  larceny,  it  is  sufficient^  in  charging  the 
crime,  to  follow  substantially  the  language  of  the  statute ; 
but  where  the  statute  defines  the  crime  generally,  without 
naming  the  particular  acts  constituting  it,  as  if  a  statute 
makes  it  a  crime  to  encourage  a  slave  to  run  away  from  his 
master,  without  defining  the  act  which  should  be  deemed  to 
constitute  encouragement,  it  might  be  necessary  to  set  out  the 
acts  done,  that  it  might  appear  to  the  court  that  they  consti- 
tuted the  offence." 

In  The  State  v.  Kalb,  14  Ind.  403,  it  is  said :  "  The  statute 
prohibits  the  sale  of  liquor  to  a  minor.  *  *  We  think  the 
offence  consists  in  selling  to  a  minor,  not  believing,  or  having 
reason  to  believe  him  to  be  an  adult.  Prima  fcusie,  the  seller 
would  be  presumed  to  know,  under  the  law,  whether  the  per- 
son he  sold  to  was  a  minor  or  an  adult ;  and,  in  a  case  of 
doubt,  he  would,  if  he  sold,  take  the  hazard.'' 

The  laws,  which  from  the  earliest  period  in  the  history  of 
the  State  have  been  enacted  concerning  intoxicating  liquors, 
have  defined  many  offences ;  as,  for  instance,  sales  without 
license,  sales  on  Sunday,  or  on  other  days  named,  or  after 
certain  hours  in  the  day,  sales  to  minors,  or  to  persons  in  the 
habit  of  getting  intoxicated;  and  notwithstanding  the  court 
has  uniformly  and  consistently  held  that  there  were  im- 
plied exceptions  to  the  statutory  definitions,  which  were  to 
be  construed  as  narrower  than  the  general  words,  yet  it  has 
been  held,  with  equal  uniformity  and  consistency,  that  it  was 
sufficient  to  charge  the  offence  in  the  language  of  the  statute, 
and  that  it  was  for  the  defendant  to  show,  or  raise  a  reasona- 
ble doubt  on  the  point,  that  the  sale  was  within  the  implied 
exceptions,  and  not  punishable. 
Vol.  78.- 


50  SUPREME  COURT  OF  INDIANA, 

Schmidt  v.  The  State. 

If  there  is  any  respect  in  which  these  cases  are  not  paral- 
lel, in  principle,  with  the  one  under  consideration,  it  has  not 
been  pointed  out,  and  I  am  unable  to  perceive  it.  The  dif- 
ference, as  it  seems  to  me,  is  only  in  the  subject-matter  of  the 
respective  offences.  The  one  law  declares  the  sale  of  in- 
toxicating liquor  unlawful,  and  the  other  declares  the  sale  of 
diseased  meat  unlawful. 

The  act  which  constitutes  the  offence  is  defined  in  each  case 
in  general,  but  in  clear  and  unmistakable  words ;  but,  by  judicial 
construction,  exceptions  are  interpolated  into  each  definition. 

If  there  is  any  reason  for  saying  that  under  one  law  the  ac- 
cused must  show  that  the  particular  sale  under  investigation 
was  within  the  exceptions,  and  under  the  other  law  the  prose- 
cutor must  show  that  the  sale  was  not  within  the  exceptions, 
I  am  not  able  to  perceive  it. 

Looking  outside  of  the  law,  and  to  considerations  of  public 
policy,  it  may  be  a  question  whether  there  are  not  stronger  rea- 
sons for  imposing  on  the  vender  of  spoiled  meats  the  burden  of 
showing  that  the  particular  sale  for  which  he  has  been  indicted, 
was  made  innocently,  than  for  imposing  that  burden  on  the  sel- 
ler of  intoxicating  liquors.  There  is  certainly  no  reason,  either 
in  law  or  public  policy,  for  imposing  upon  the  former  a  rule 
less  strict  than  that  which  is  daily  enforced  against  the  latter. 

But  it  is  not  alone  in  cases  arising  under  the  various  laws 
concerning  intoxicating  liquors,  that  this  court  has  held  that 
it  is  enough  to  charge  the  offence  in  the  language  of  the  law 
which  creates  it,  and  that  it  is  incumbent  upon  the  accused  to 
show  in  defence  that  the  particular  act  for  which  he  is  in- 
dicted, though  within  the  letter  of  the  law,  is  not  within  its 
spirit  and  meaning. 

Under  an  indictment  charging,  substantially,  in  the  lan- 
guage of  the  statute,  that  a  supervisor  had  wilfully  and  un- 
lawfully failed  and  neglected  to  keep  a  road  in  repair,  it  has 
been  held  to  be  matter  of  defence,  not  necessary  to  be  nega- 
tived in  the  indictment,  that  the  road  was  kept  in  as  good  re- 
pair as  the  available  labor  or  other  means  enabled  the  super- 
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visor  to  do.  Stale  v.  Broum,  8  Blackf.  69 ;  State  v.  Harsh,  6 
Blackf.  346 ;  Tate  v.  State,  5  Blackf.  73. 

So  as  to  gaming,  permitting  gaming  in  a  licensed  grocery, 
and  keeping  a  gaming  house.  State  v.  B(mgher,  3  Blackf.  307 ; 
StaU  V.  Dole,  3  Blackf.  294 ;  State  v.  MaxweU,  6  Blackf.  230 ; 
StcUe  V.  Milier,  5  Blackf.  502 ;  receiving  stolen  goods,  Petta 
V.  SUUe,  supra;  disinterment  of  corpse.  State  v.  McClure,  4 
Blackf.  328 ;  kidnapping,  State  v.  McBoberts,  4  Blackf.  178; 
the  failure  of  a  justice  of  the  peace  to  pay  over  money.  State 
V.  Noel,  5  Blackf.  548 ;  selling  spirituous  liquors  in  Vincen- 
nes,  i^ate  v.  Graeter,  6  Blackf.  105  and  note ;  see,  also.  State 
V.  MvUinix,  6  Blackf.  554;  State  v.  Watson,  5  Blackf.  155; 
fornication — ^it  not  being  stated  in  the  indictment  whether  the 
female  was  married  or  unmarried — StaJte  v.  Gooch,  7  Blackf. 
468 ;  provpking  an  assault,  StiLckmyer  v.  State,  29  Ind.  20 ; 
selling  foreign  merchandise  without  license,  Oolson  v.  State, 
7  Blackf.  590;  usury,  MaUme  v.  StaJte,  mipra;  carrying  off 
growing  crops,  Johnson  v.  State,  68  Ind.  43 ;  State  v.  Allisbach,  69 
Ind.  50 ;  assault  with  intent  to  murder,  Shinn  v.  State,  68  Ind. 
423.  These  cases  furnish  strong  illustrations  of  the  rule  that  it  is 
matter  of  defence,  which  the  accused  must  bring  forward,  that 
his  case  is  an  exception  to  the  general  words  of  the  statute. 

The  only  authority  cited  in  Moore's  Crim.  Law  to  support 
the  proposition  quoted  therefrom  is  the  case  of  Bates  v.  The 
Staie,  31  Ind.  72 ;  and  that  case,  besides  being  manifestly  out 
of  line  with  the  current  of  decision  in  this  State,  is  greatly 
weakened  by  force  of  the  vigorous  dissenting  opinion  of  one 
of  the  judges  who  then  composed  the  court. 

It  is,  of  course,  true,  and  it  needed  no  statute  to  declare  it, 
that  the  ofience  charged  must  be  "stated  with  such  a  degree 
of  certainty  that  the  court  may  pronounce  judgment,  upon  a 
conviction,  according  to  the  right  of  the  case."  But  the  point 
in  dispute  is,  what  constitutes  such  a  charge  ?  The  cases 
cited,  and  many  others  which  might  be  added,  hold  it  suffi- 
cient to  use  the  language  of  the  statute.  A  verdict  or  plea  of 
guilty  to  a  charge  so  made  means  that  the  case  of  the  defend- 
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ant  does  not  come  within  any  of  the  exceptions  to  the  stat- 
utory definition,  and,  upon  conviction,  the  court  may,  there- 
fore, well  adjudge  him  guilty  as  charged. 

In  Bishop  on  Statutory  Crimes,  section  358,  it  is  said :  "If 
a  statute  forbids  the  sale  of  milk  which  is  adulterated,  or 
of  intoxicating  liquor  unless  the  seller  has  a  license,  and 
the  words  of  the  statute  are  general  and  unqualified,  it  is  plain 
and  sound  doctrine  that  the  indictment  need  not  allege,  and 
the  prosecuting  power  need  not  prove  on  the  trial,  the  seller's 
knowledge  of  the  adulteration  in  the  one  case,  or  the  intoxi- 
cating quality  in  the  other.  The  analogies  connected  with 
the  law  of  the  intent  sufficiently  establish  this  doctrine.  Thus, 
according  to  constant  practice,  the  indictment  does  not  allege 
that  the  defendant  was,  when  he  committed  the  criminal  act, 
of  sound  mind,  or  was  more  than  seven  years  old,  or  was  not 
a  married  woman  acting  in  the  presence  and  by  command 
of  her  husband ;  neither  is  it  customary  to  produce  against 
the  defendant,  in  the  first  instance,  proof  of  these  things.  If 
they  are  to  appear  in  the  case,  they  are  to  be  set  up  by  the 
defendant  in  his  defence." 

From  this  point  the  author  considers  the  course  of  deci- 
sions on  the  subject  in  Massachusetts,  and •  adds:  "Now,  the 
true  doctrine,  as  a  practitioner  might  expect  it  to  be  held  by 
an  intelligent  court  sitting  out  of  Massachusetts,  is  this: 
Mere  proof  by  the  defendant,  that  he  did  not  know  of  the  in- 
toxicating quality  of  the  liquor  or  of  the  adulteration  of  the 
milk,  would  not  necessarily  be  adequate  in  defence ;  for,  if  on 
all  the  fiwts,  as  they  should  appear  from  the  evidence  pro- 
duced on  the  one  side  and  on  the  other,  the  jury  should  be  sat- 
isfied the  defendant  was  lacking  in  good  faith,  or  did  not  care, 
or  was  wilfully  blind,  or  was  negligent  in  his  examinations 
and  inquiries  on  the  question  of  adulteration  or  the  intoxicating 
quality,  he  would  be  responsible,  though  in  a  certain  sense  he 
was  mistaken.  And  the  reason  is,  that  carelessness  or  negli- 
gence, for  example,  is  criminal,  as  well  as  the  more  specific 
intent  to  violate  the  law.     But  further  the  general  doctrine 
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does  not  go.  According,  therefore,  to  the  general  doctrine, 
as  elsewhere  held,  and  according  to  sound  reason,  a  prohibi- 
tion of  a  thing,  in  mere  unlimited  words,  no  more  implies  a 
legislative  intention  to  overturn  the  principle  of  the  common 
law  that  a  defendant  must  be  judged  by  the  facts  as  he  hon- 
estly believes  them  to  be,  than  to  overturn  the  principle  that, 
to  be  responsible,  he  must  be  of  sound  mind." 

This,  I  think,  a  key  to  the  true  interpretation  of  the  statute 
under  consideration,  as  well  as  an  accurate  statement  of  the 
rule  of  pleading  and  proof  in  such  cases ;  and  there  is,  as  I 
conceive,  no  necessary  conflict  between  these  quotations  and 
what  is  said  by  the  same  author  in  section  628, 1  Bishop  Crim. 
Procedure,  quoted  in  the  principal  opinion.  That  section  is 
limited  by  its  language,  to  statutes,  which,  though  general  in 
their  terms,  are  restricted,  by  judicial  construction,  to  "a  spe- 
cific application ; "  as,  for  instance,  in  the  case  of  The  Mary 
Ann,  8  Wheaton,  380,  where  general  words  were  used, 
embracing  a  whole  class  of  individuals,  but  were  so  construed 
as  to  embrace  only  a  subdivision  of  the  class,  it  was  held  that 
"  the  libel  ought  to  conform  to  the  true  sense  and  meaning." 
But  the  statute  under  consideration  is  general,  both  in  its 
terms  and  in  its  application.  There  may  be  specific  excep- 
tions from  its  general  application,  to  be  judicially  declared 
from  time  to  time,  but  nevertheless  the  law  is  a  general  one, 
and  not  one  of  "a  specific  application." 

The  same  author,  summing  up  in  relation  to  what  is  a  suf- 
ficient charge  of  the  offence  under  such  statutes,  says : 

"Any  one  who  reads  our  American  decisions  in  detail,  and 
observes  the  diverse  adjudications  made  upon  the  sufficiency 
of  indictments  drawn  on  new  and  unexpounded  statutes,  will 
observe  two  things :  First,  that  some  judges  are  more  ready 
than  others  to  accept  of  indictments  which  merely  follow  the 
words  of  the  statute ;  secondly,  that  the  tendency  in  modern 
times  is  to  require  an  expansion  beyond  the  words  in  fewer 
circumstances  than  formerly  would  have  been  demanded.  But 
what  partly  accounts  for  both  of  these  facts  is,  that,  in  some  of 
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our  States^  statutes  have  expressly  permitted  wide  departures 
from  the  common-law  rules;  while,  in  other  of  the  States,  the 
departures  permissible  are  less  in  extent,  and  less  numerous." 
1  Bishop  Crim.  Procedure,  secJon  630. 

Elliott,  C.  J. — I  concur  in  the  opinion  of  Woods,  J. 
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MoBTGAOE. — Note  Given  in  Lieu  <^  Notes  Secured  hy  Mortgage, — Eoidenee. — 
PaymtnL — In  an  action  upon  a  note,  and  to  foreclose  a  mortgage  given  to 
secure  the  notes  for  which  the  note  in  suit  had  been  executed}  evidence 
that  the  plaintiff's  assignor  received  the  note  in  full  payment  of  the  mort- 
gage notes  is  admissible,  and  if  the  mortgage  notes  were  fully  paid  by 
the  new  note  there  could  be  no  foreclosure  of  the  mortgage. 

Payment. — I^-omissory  Note. — Presumpion, — Evidence, — Anything  is  pay- 
ment which  the  creditor  accepts  as  payment,  and  one  note  is  paid  by 
another  note,  if  the  latter  is  accepted  as  payment;  if  the  note  given 
in  payment  be  negotiable  by  the  law  merchant,  the  presumption  is  that 
it  was  received  as  payment,  and,  if  not  thus  negotiable,  the  presumption 
is  that  it  was  not  received  as  a  payment,  but  evidence  is  admissible  to 
show  that  in  fact  it  was  received  as  a  payment 

■ 

From  the  Franklin  Circuit  Court. 

W.  H.  Bracken,  T.  H.  Smith,  J.  F.  McKee  and  D.  W. 
McKee,  for  appellants. 

W.  H.  Jones  and  J,  R.  McMahan,  for  appellee. 

Bicknell,  C.  C. — The  appellee  brought  this  suit  against 
the  appellants  upon  a  note  and  mortgage.  The  complaint  al- 
leges that  Kutzendaffer  mortgaged  the  land  to  Williams  and 
Day,  to  secure  notes  given  by  him  to  them  for  the  purchase- 
money  of  the  land ;  that  Kutzendaffer  sold  the  land  to  the 
appellant  Talbot  E.  Weston,  subject  to  the  mortgage,  and 
afterward  Williams  and  Day  assigned  the  notes  and  mortgage 
to  William  Print,  and  Weston  assumed  £he  payment  of  the 
notes  to  Print,  and  "  took  up  the  notes,  so  secured  by  said 
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mortgage^  and  executed  a  new  note  payable  to  Print  for 
$238.70/^  which  was  the  balance  due  on  the  original  notes ;  a 
copy  of  the  mortgage  and  a  copy  of  the  new  note  are  annexed 
to  the  complaint  and  made  part  thereof.  The  complaint  fur- 
ther states  that  Print  endorsed  said  new  note  to  the  plaintiff; 
that  the  same  is  due  and  wholly  unpaid^  and  contains  a  pro- 
viso for  a  reasonable  attorney's  fee,  and  that  such  a  fee  is 
$25.  The  complaint  asks  judgment  for  the  amount  of  the 
note  and  attorney's  fee,  and  for  foreclosure  of  the  mortgage. 

The  mortgage  is  dated  February  20th,  1869,  and  it  de- 
scribes the  notes  secured  by  it  as  follows :  Four  notes,  of 
even  date  herewith,  one  for  $67.50,  due  January  1st,  1869 ;  one 
for  $100,  due  one  year  after  date;  one  for  $100,  due  two 
years  aft«r  date,  and  one  for  $100,  due  three  years  after  date, 
all  with  interest  at  ten  per  cent,^  and  payable  without  relief. 
It  does  not  appear  that  these  notes  made  any  provision  for 
attorney's  fees,  and  the  mortgage  contained  no  such  provi- 
sion. The  new  note  was  dated  December  6th,  1874,  and  was 
payable  one  day  afl^er  date.  None  of  the  notes  were  negotia- 
ble under  the  law  merchant. 

A  demurrer  to  this  complaint  was  overruled.  The  defend- 
ant Talbot  E.  Weston  answered  in  two  paragraphs. 

1st.   The  general  denial. 

2d.  As  to  the  foreclosure  claimed  in  the  complaint,  he 
answers  that  the  notes  secured  by  the  mortgage  were  fully 
paid  before  suit  brought,  by  this  defendant  giving  his  own 
note  therefor,  and  that  thereby  the  mortgage  was  satisfied. 

The  defendant  Margaret  Weston  answered  the  com- 
plaint separately  by  a  general  denial.  The  plaintiff  replied 
in  denial  of  the  second  paragraph  of  Talbot  Weston's  answer, 
and  the  issues  were  tried  by  the  court  without  a  jury.  There 
was  a  finding  for  the  plaintiff  for  the  amount  of  the  new  note 
and  interest,  and  for  $20  as  an  attorney's  fee,  and  that  the 
new  note  was  given  for  the  remainder  of  the  purchase-money 
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of  the  mortgaged  land^  and  was  secured  by  the  mortgage,  and 
that  the  plaintiflF  was  entitled  to  foreclosure. 

The  defendant's  motion  for  a  new  trial  was  overruled,  and 
judgment  was  rendered  upon  the  finding.  There  was  no 
motion  to  correct  or  modify  the  judgment.  The  defendants 
appealed.     They  assign  as  errors : 

1st.   Overruling  the  demurrer  to  the  complaint. 

2d.  The  finding  that  the  note  and  mortgage  named  in  the 
complaint  were  a  lien  upon  the  land  therein  described. 

3d.   Overruling  the  motion  for  a  new  trial. 

4th.  E.endering  judgment  declaring  the  amount  found  due 
on  the  note  sued  on  to  be  a  lien  on  said  real  estate,  and  in 
ordering  the  same  to  be  sold. 

The  first  of  .these  alleged  errors  is  not  alluded  to  in  the  ap- 
pellants' brief,  and  is  therefore  regarded  as  waived. 

The  principal  question  arises  upon  the  overruling  of  the 
motion  for  a  new  trial.  Among  the  reasons  presented  in  sup- 
port of  this  motion  are  errors  of  the  court  in  excluding  the 
testimony  of  the  defendant  Talbot  E.  Weston,  and  that  the 
finding  is  not  sustained  by  the  evidence,  and  is  contrary  to  law. 
One  of  the  issues  in  the  case  was  whether  the  notes  mentioned  in 
the  mortgage  had  been  paid.  The  bill  of  exceptions  shows  that 
the  plaintiff,  having  introduced  his  evidence,  and  having 
rested,  the  defendants'  counsel  ofifered  the  defendant  Talbot 
E.  Weston  as  a  witness,  and  proposed  to  prove  by  him  that 
the  note  in  suit  was  received  by  Print,  the  plaintiff's  assignor, 
in  full  payment  of  the  mortgage  notes ;  the  court  refused  to 
permit  this  proof  to  be  made.  This  was  error.  If  the  mort- 
gage notes  were  fully  paid,  there  could  be  no  foreclosure  of 
the  mortgage.  Formerly  nothing  but  money  was  a  payment, 
but  since  the  case  of  Louden  v.  Birt,  4  Ind.  566,  anything^ 
is  payment  which  the  creditor  accepts  as  payment.  TUford  v* 
Roberta,  8  Ind.  254.  One  note  is  paid  by  another  note,  if 
the  latter  is  accepted  as  payment ;  if  the  note  given  in  pay- 
ment be  negotiable,  according  to  the  law  merchant,  the  pre- 
sumption is  that  it  was  received  as  a  payment.     Alford  v» 
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Bakery  53  Ind.  279.  If  it  be  not  so  negotiable,  then  the  pre- 
sumption is,  it  was  not  received  as  a  payment,  but  in  such  case 
evidence  may  be  introduced  to  show  that,  in  fact,  it  was 
received  as  a  payment.  Alford  v.  Baker y  supra.  The  de- 
fendant ought  to  have  been  permitted  to  testify  that  the  note 
in  suit  was  actually  received  as  a  payment  of  the  mortgage 
notes  held  by  Print,  and  for  this  error  the  motion  for  a  new 
trial  ought  to  have  been  sustained.  The  court  below  erred 
in  overruling  the  motion  for  a  new  trial,  and  its  judgment 
ought  to  be  reversed.  This  result  renders  it  unnecessary  to 
consider  the  other  errors.  It  may  be  observed,  however,  that 
although  the  finding  allows  the  plaintiff  twenty  dollars  as  an 
attomey^s  fee,  there  was  no  evidence  whatever  before  the 
court  showing  what  would  be  a  reasonable  attorney's  fee.  No 
witness  testified  upon  that  subject.  The  cause  should  be  re- 
manded for  a  new  trial. 

Per  Curiam. — It  is  therefore  ordered  by  the  court,  upon 
the  foregoing  opinion,  that  the  judgment  of  the  court  below 
be  and  it  is  hereby  in  all  things  reversed,  at  the  costs  of  the 
appellee,  and  this  cause  is  remanded  for  a  new  trial. 


8427. 

Neff  v.  Hagaman. 

Sheriff's  Sale. — Execution, — Levy, — Judgment, — LieTi. — Deed. — Notice, — A 
joint  judgment  was  rendered  against  H.  and  others,  upon  which  an 
execution  was  issued  and  levied  upon  lands  of  one  of  the  other  defend- 
antSy  which  was  subject  to  the  prior  lien  of  an  older  judgment,  but  of 
value  much  exceeding'both  judgments.  This  land  was  sold  to  satisfy  the 
senior  judgment,  and  the  sheriff  having  returned  that  fact  upon  the  exe- 
cution on  the  junior  judgment,  and  an  alias  iteuing,  he  levied  it  upon 
the  lands  of  H.,  which  he  sold  upc*n  it  to  the  plaintiff,  who,  in  due  time^ 
obtained  a  sheriff's  deed. 
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Hddf  that  the  levy  of  the  first  execution  was,  until  legally  disposed  of,  « 
satisfaction  of  the  judgment.  » 

JEkld,  also,  that  the  mere  sale  to  satisfy  the  older  lien  did  not,  in  view  of 
the  right  to  redeem  therefrom,  given  by  statute,  divest  the  junior  lien, 
and  was  not  such  a  disposition  of  the  property  as  warranted  the  levy 
on  the  lands  of  H. 

Eeldf  also,  that  the  purchaser,  being  the  plaintiff,  was  charged  with  notice 
of  the  irregularity,  and  took  nothing  by  his  purchase  and  deed. 

From  the  Greene  Circuit  Court. 

E.  E.  Rose  and  E.  Short,  for  appellant. 

W.  L  Baker  and  i.  SJiaWy  for  appellee. 

Newcjomb,  C. — ^The  appellee  was  the  plaintiff  below. 
His  complaint  was  in  two  paragraphs.  The  first  was  in  the 
ordinary  form  for  the  recovery  of  real  estate  and  damages  for 
its  detention.  >t  The  second  was  to  avoid  and  set  aside  a  sher- 
iff's sale  of  the  same  real  estate,  had  on  an  execution  to  which 
the  appellee  and  others  were  defendants.  The  appellant 
answered  the  complaint  by  a  general  denial,  and  filed  a  coun- 
ter-claim asserting  title  in  himself,  and  praying  that  his  title 
might  be  quieted.  Issue  on  the  counter-claim  by  a  denial. 
The  cause  was  tried  by  the  court,  and,  at  the  request  of  the 
defendant,  a  special  finding  of  facts  and  conclusions  of  law 
was  made.  The  findings  both  of  feet  and  law  were  for  the 
plaintiff  below,  and  the  defendant  excepted  to  the  conclusions 
of  law. 

The  fects  found  were,  that  the  appellant  recovered  a 
judgment  in  the  Greene  Circuit  Court,  against  Peter  BLaga- 
man,  Nancy  Hagaman,  and  the  appellee,  James  E.  Hagaman, 
on  October  25th,  1876,  for  $411.10  and  costs.  That  the  appel- 
lee and  said  Nancy  were  sureties  for  Peter  Hagaman  in  the 
debt  for  which  said  judgment  was  recovered,  but  no  issue  or 
finding  of  suretyship  was  made  in  said  judgment.  That  on 
the  27th  day  of  April,  1877,  an  execution  was  issued  on  said 
judgment  to  the  sheriff  of  Greene  county,  and  on  April  30th, 
1877,  said  sheriff  levied  said  execution  on  a  tract  of  land  in 
Greene  county  belonging  to  said  Peter  Hagaman,  of  the  value 
of  $3,500.     That  said  land  was  then  incumbered  by  a  prior 
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judgment  in  &vor  of  Richard  J.McKinney  et  aL,  and  against 
Michael  C,  Cade,  John  Hagaman,  William  J.  Beem  and  said 
Peter  Hagaman,  which  was  rendered  on  the  14th  day  of  June, 

1876,  in  said  Greene  Circuit  Court.  That  on  the  27th  day 
of  December,  1876,  an  execution  was  issued  on  this  judgment 
to  said  sherifiF,  and  levied  April  30th,  1877,  on  the  same  land 
of  Peter  Hagaman  upon  which  appellant^s  execution  was 
levied;  and  on  June  27th,  1877,  said  land  remaining  unsold, 
the  sherifiF  returned  said  McKinney  execution ;  and  on  July 
Sth,  1877,  an  aiias  execution  was  issued  on  said  McKinney 
judgment,  reciting  the  former  writ,  levy  and  £iilure  to  sell. 
On  this  alias  execution  said  sheriff  advertised  and  sold  said 
lands  on  August  18th,  1877,  to  said  McKinney,  for  the  sum 
of  f  342.65,  which  sum  was  applied  on  an  execution  in  favor 
of  one  Darling  Fuller,  and  against  said  Peter  Hagaman, 
which  was  issued  upon  a  judgment  rendered  prior  to  said 
judgment  in  fevor  of  McKinney  et  al.  Said  sheriff  issued 
to  said  McKinney  a  certificate  of  purchase,  and  on  August 
17th,  1878,  said  land  was  redeemed  from  said  sale. 

That  said  execution   issued  on   appellant's  judgment  re- 
mained in   the   hands   of   said   sheriff  until  October  24th, 

1877,  when  it  was  returned,  and  that  the  lands  of  Peter  Ha- 
gaman so  levied  upon  were  never  advertised  or  sold  on  said 
execution  of  said  appellant ;  and  said  sheriff,  without  making 
any  disposition  of  said  levy  on  said  lands  of  Peter  Hagaman, 
except  reciting  the  feet  that  they  had  been  sold  on  said  exe- 
cution issued  on  said  McKinney  judgment,  proceeded  on  the 
2d  day  of  October,  1877,  to  levy  said  execution  so  issued  on 
appellant's  judgment  on  the  lands  of  the  appellee,  described 
in  his  complaint;  and,  on  October  25th,  1877,  an  alias  exe- 
cution was  issued  on  said  judgment  of  appellant,  reciting 
therein  only  the  last  levy  aforesaid  on  the  lands  of  the  appel- 
lee, and  omitting  therefrom  the  first  levy  on  said  lands  of 
Peter  Hagaman ;  that  said  sheriff,  by  virtue  of  said  alias  execu- 
tion, advertised,  and  on  December  22d,  1877,  sold,  said  lands 
of  appellee  to  the  appellant  for  f  100 ;  and,  at  the  expiration  of 
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one  year  thereafter,  said  lands,  not  having  been  redeemed, 
said  sheriff  executed  to  appellant  a  deed  therefor ;  and  that 
appellant  claims  title  to  and  possession  of  said  lands  by  vir- 
tue of  said  sheriff^s  deed ;  that  said  lands  of  appellee  so  sold 
to  appellant  were  worth  $2,500,  and  that  the  lands  of  Peter 
Hagaman,  first  levied  upon,  were  worth  $3,500,  and  that  all 
the  incumbrances  against  the  latter  did  not  exceed  $1,500. 
No  personal  property  was  found  to  satisfy  either  of  said  execu- 
tions. 

From  these  facts  the  court  found  the  following  conclusions 
of  law : 

1 .  That  the  levy  of  the  execution  of  Alexander  Neff  on  the 
land  of  Peter  Hagaman,  on  April  30th,  1877,  operated  as  a 
satisfaction  thereof  so  long  as  said  levy  remained  undisposed 
of  by  sale,  or  in  some  other  legal  manner ; 

2.  That  the  sale  of  said  Peter  Hagaman's  land  on  the  Mc- 
Kinney  execution  did  not  divest  the  Hen  of  the  defendant's 
judgment  and  execution  thereon,  nor  divest  nor  dispose  of 
defendant's  levy  on  said  land,  but  that  the  same  still  re- 
mained subject  to  sale  on  said  defendant's  execution,  and  it 
was  the  duty  of  the  sheriff,  before  levying  on  other  property, 
to  first  sell  the  lands  of  Peter  Hagaman  so  first  levied  upon ; 

3.  That  the  levy  of  the  defendant's  execution  on  the  land 
of  the  plaintiff,  and  the  sale  to  the  defendant  thereunder,  on 
December  22d,  1877,  were  null,  and  void,  by  reason  of  the 
failure  to  first  dispose  of  the  prior  levy  on  the  land  of  said 
Peter  Hagaman ; 

4.  That  the  plaintiff  was  entitled  to  the  possession  of  the 
lands  in  controversy,  and  t6  damages  in  the  sum  of  $209. 

Judgment  was  rendered  for  the  appellee,  pursuant  to  said 
findings. 

The  error  assigned  is,  that  the  court  erred  in  its  conclusions 
of  law. 

The  law  has  been  settled  for  nearly  sixty  years  in  this 
State,  that  a  levy  upon  lands  or  goods  of  sufficient  value  to 
pay  the  judgment  upon  which  the  execution  issued  raises  the 


NOVEMBER  TERM,  1881.  61 

Neff  V,  Hagaman. 

presumption  that  the  judgment  is  satisfied,  and  another  levy 
and  sale  can  not  be  made  until  the  first  levy  has  been  legally 
disposed  of.  LasseUe  v.  MoorCy  1  Blackf.  226 ;  Mclntoshv.  GkeWy 
1  Blaokf.  289 ;  MUer  v.  Aahton,  7  Blackf.  29 ;  Barret  v.  Thcmip' 
soTiy  5  Ind.  457 ;  Doe  v.  Dutton,  2  Ind.  309 ;  Law  v.  Smithy 
4  Ind.  56;  Lindley  v.  KeUey,  42  Ind.  294;  McCabey.  Good- 
winey  65  Ind.  288. 

The  appellant  concedes  that  this  is  the  general  rule,  but 
urges  that  it  is  not  applicable  to  the  case  at  bar,  for  two 
reasons : 

1.  That  the  sheriff,  having  the  appellant's  execution 
in  his  hands  when  he  sold  the  Peter  Hagaman  land  on 
the  McKinney  execution,  virtually  sold  on  both  executions, 
and  therefore  the  levy  of  appellant's  execution  on  said  land 
was  exhausted  by  such  sale ; 

2.  That  the  sheriff,  after  the  sale  on  the  McKinney  exe- 
cution, and  by  the  return  of  such  fact  as  a  reason  for  not 
selling  said  property  on  appellant's  execution,  abandoned  said 
levy ;  and  that  the  same  was  rightfully  abandoned,  because 
no  title  was  left  in  Peter  Hagaman  that  could  be  the  subject 
of  sale. 

In  support  of  his  first  proposition,  the  appellant  quotes  the 
following  portion  of  sec,  196  of  Freeman  on  Executions : 

"  If  a  sheriff  have  two  or  more  writs  in  his  hands,  it  is  his 
"duty  to  apply  the  proceeds  to  the  writ  having  the  elder  lien. 
He  may,  however,  levy  and  sell  under  the  junior  writ.  If 
lie  does  so,  the  purchaser  acquires  title  to  the  property  sold, 
free  from  the  lien  of  all  the  other  writs.  In  such  an  event, 
the  plaintiff,  under  whose  junior  writ  the  levy  and  sale  were 
made^  is  not  entitled  to  the  proceeds  of  the  sale.  On  the  con- 
trary, it  is  the  duty  of  the  sheriff  to  apply  these  proceeds  to 
the  several  writs  that  may  be  in  his  hands,  according  to  their 
priority  as  liens.  A  sale,  when  made  by  the  officer,  is  not  for 
the  benefit  of  the  particular  writ  under  which  it  is  made,  but 
for  the  benefit  of  all  writs  in  his  hands,  according  to  their 
respective  priorities." 
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The  above  observations  of  Mr.  Freeman  are  applied  by 
him  to  cases  where  the  execution  creates  the  lien^  and  not  to 
liens  created  by  the  judgment.  In  the  same  section  he  says  : 
"There  are  some  very  important  differences  between  the 
operation  of  a  lien  by  execution  and  that  of  a  lien  by  judg- 
ment or  mortgage.  A  judgment  or  mortgage  lien  can  not  be 
displaced  by  a  sale  made  under  any  junior  lien.  The  purchaser, 
at  the  sale  under  the  junior  lien,  acquires  a  title  which  may  be 
divested  by  a  subsequent  sale  under  an  elder  lien.'' 

The  case  of  Harrison  y.  Stipp^  8  Blackf.  455,  is  also  cited  in 
support  of  the  appellant's  theory.  It  was  held  in  that  case, 
that  when  a  sheriff  has  several  executions  in  his  hands  (the 
laws  as  to  a  sale  under  them  being  different),  and  the  real 
estate  levied  upon  is  divisible,  he  should  commence  with  the 
execution  first  to  be  satisfied,  and  sell  enough  of  the  property, 
under  the  law  governing  such  sale,  to  satisfy  that  execution ; 
and  that  he  should  afterward  sell  under  the  other  executions 
in  their  order,  according  to  the  same  rule,  until  all  are  satis- 
fied or  the  property  is  exhausted.  But,  if  the  property  is  not 
susceptible  of  division,  the  same  should  be  sold  under  the 
execution  first  to  be  satisfied. 

As  the  law  was  prior  to  the  redemption  statute  of  1861,  a 
sale  of  land  under  a  senior  judgment  extinguished  the  lien 
of  a  junior  judgment,  and  necessarily  vacated  the  levy  of 
an  execution  issued  on  such  junior  judgment,  for  the  reason 
that  such  sale,  consummated  by  a  conveyance,  divested  the 
title  of  the  judgment  debtor,  and  there  was  no  estate  left  to 
which  the  lien  of  the  junior  judgment  could  attach.  But  for 
the  statute  providing  for  the  redemption  of  real  estate  from 
an  execution  sale,  the  sheriff's  return  would  have  shown  that 
the  lien  of  appellant's  judgment  on  the  land  of  Peter  Haga- 
man  was  destroyed  by  the  sale  on  the  older  judgment  of  Mc- 
Kinney,  and  the  subsequent  levy  on  the  land  of  the  appellee 
would  have  been  legal.  Under  the  redemption  statute,  how- 
ever, a  different  rule  prevails.  The  title  of  the  judgment 
debtor  continues  until  the  year  for  redemption  has  expired  ; 
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consequently  the  liensof  junior  judgments  continue  as  though 
no  sale  had  taken  place^  during  the  time  allowed  for  redemp- 
tion, and,  of  course,  have  full  vitality  after  a  redemption. 
Davi8  V.  Langsdale,  41  Ind.  399 ;  Hasselman  v.  Lowe,  70  Ind. 
414;  Greene  v.  Doane,  57  Ind.  186 ;  Bodine  v.  Mocyrey  18  N. 
Y.  347.  And  in  case  of  a  redemption  the  lien  relates  back 
to  the  date  of  the  judgment.  The  Staler  ex  rel.  Allen,  v.  SheriU^ 
34  Ind.  57.  The  case  of  Davis  v.  Langsdale  presented 
substantially  the  same  question  as  the  present.  Gay  and 
Langsdale  held  notes  secured  by  the  same  mortgage,  but  Gay^s. 
was  the  senior  lien.  He  brought  his  action  to  foreclose  and 
made  Langsdale  a  defendant.  The  latter  set  up  his  claim, 
and  in  the  foreclosure  proceedings  a  judgment  was  rendered 
in  his  fiivor,  as  well  as  in  favor  of  Gay ;  but  it  was  provided 
that  Gay's  lien  should  be  first  satisfied  out  of  the  proceeds  of 
the  sale  of  the  mortgaged  premises.  The  whole  was  sold, 
but  realized  enough  only  to  pay  Gay's  judgment. 

It  was  held,  that,  notwithstanding  Langsdale  was  a  party 
to  the  judgment  and  decree  of  sale,  the  lien  of  his  judgment 
was  not  divested  by  the  sale  to  pay  Gay's  judgment,  and  that 
he  was  entitled  to  redeem.  It  follows  from  the  principle  es- 
tablished in  that  case,  that  the  lien  of  the  appellant's  judg- 
ment on  the  land  of  Peter  Hagaman  was  not  extinguished  by 
the  sale  on  the  McKinney  execution. 

The  second  proposition  of  the  appellant  is  as  untenable  as 
the  first.  The  sheriff  had  no  authority,  of  his  own  volition,, 
to  abandon  the  levy  upon  the  lands  of  Peter  Hagaman. 
This  follows  from  the  decisions  of  this  court,  above  cited,  that 
a  sufficient  le\^  \&  prima  facie  a  satisfaction.  It  was  said,  in 
McCahe  v.  Goodvnn^,  supra,  that,  where  property  has  been 
released  from  a  levy  by  consent  of  the  parties  to  the  execu- 
tion, the  plaintiff  can  not  abandon  such  levy  to  the  injury 
of  third  persons.  The  rights  of  the  appellee  could  not  be  af- 
fected by  the  act  of  the  sheriff  in  assuming  to  abandon  the 
levy  on  the  property  of  Peter  Hagaman.     The  alleged  aban- 
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donment  was  unauthorized  by  law.  Freeman  on  Executions, 
sec.  271. 

The  appellant,  having  purchased  at  his  own  execution  sale, 
is  chargeable  with  notice  of  the  irregularity  in  the  proceed- 
ings of  the  sheriff. 

The  circuit  court  did  not  err  in  its  conclusions  of  law,  and 
its  judgment  ought  to  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  on  the  foregoing 
opinion,  that  the  judgment  below  be,  and  it  is  hereby,  in  all 
things  affirmed,  at  the  costs  of  the  appellant. 


No.  7148. 

Hazzard  v.  Vickery  et  al. 

Evidence. — Experts. — Gompariaon  of  HcmdwnUng, — Evidence  to  prove  the 
signature  to  papers,  with  a  view  to  comparison  by  experts  with  the  sig- 
nature in  dispute,  is  not  admissible.  The  comparison  by  experts  is  con- 
fined to  papers  in  the  case  which  the  party  is  estopped  to  deny,  and 
such  others  as  he  admits  to  be  genuine. 

Same. —  WUnesa, — D^podtion. — Where  a  witness,  testifying  by  deposition, 
states  that  he  has  seen  the  note  sued  on,  and  has  a  copy  of  it,  which  he 
produces  and  makes  a  part  of  his  deposition,  his  name  appearing  as  at- 
testing witness,  he  sufficiently  identifies  the  note  in  suit,  that  he  may 
say  whether  or  not  the  alleged  maker  executed  it,  to  his  knowledge. 

From  the  Henry  Circuit  Court. 

J,  H.  Mellett,  E.  H.  Bundy  and  M.  E.  Forkrier,  for  appel- 
lant. 

T.  B.  Bedding^  for  appellees. 

Franklin,  C. — Appellant  sued  appellees  on  a  promissory 
note. 

Vickery  filed,  among  other  paragraphs  of  answer,  non  est 
/actum,  and  want  of  consideration. 


d 
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There  are  no  errors  assigned  in  this  court  as  to  Webster, 
and  his  pleading  need  not  be  noticed. 

Trial  by  jury;  verdict  in  favor  of  appellant  against  Web- 
ster, and  in  favor  of  Vickery  against  appellant.  Motion  by 
appellant  for  a  new  trial  overruled,  exception  reserved,  and 
judgment  rendered  on  the  verdict. 

The  errors  assigned  here  are,  the  overruling  of  the  motion 
for  a  new  trial,  and  the  overruling  of  a  demurrer  to  the  4th 
paragraph  of  Vickery's  answer. 

The  second  error  assigned  is  not  mentioned  or  referred  to 
by  the  counsel  on  either  side  in  their  briefs,  and  is  therefore 
considered  as  waived.  And  the  same  may  be  said  of  the  first 
reason  for  new  trial,  which  was,  that  the  verdict  was  not 
supported  by  the  evidence  and  was  contrary  to  the  law. 

The  second  reason  assigned  for  a  new  trial  is  irregularity 
in  the  proceedings  of  the  court.  In  which  are  included  the 
following  specifications : 

"Ist.  The  court  erred  in  refusing  to  allow  the  plaintiff  to 
prove  by  the  defendant  David  L.  Vickery,  that  the  exhibits 
*A/  'B,'and  *  C,'  and  the  plea  olnon  est  factum  referred  to  in 
said  witness's  evidence  on  said  trial,  were  the  same  papers 
present  at  the  taking  of  the  depositions  of  David  L.  Vickery^ 
Justinian  H.  Hull  and  others,  on  the  22d  day  of  February, 
1878,  at  the  office  of  Dye  &  Harris,  in  the  city  of  Indianapo- 
lis, and  that  they  were  examined  by  the  witnesses  whose  tes- 
^  timony  was  taken,  and  are  the  identical  papers  referred  to  in 
their  depositions ;  and  cross-examined  the  witnesses  and  gave 
bis  own  testimony  acknowledging  them  to  be  genuine. 

"  2d.  The  court  erred  in  refusing  to  allow  the  plaintiff  to 
prove  by  the  defendant  Vickery  that  he  signed  his  name  to  his 
said  deposition  on  file  in  said  cause. 

''  3d.     The  court  erred  in  ruling  out  and  refusing  to  allow 

the  plaintiff  to  read  in  evidence  in  said  cause  the  depositions 

of  David  L.  Vickery,  James  L.  Slaughter,  Justinian  H.  Hull, 

and  John  G.  Kennedy. 

"4th.    The  court  erred  in  permitting  the  defendants  to  read 
VoL'TS.— 5 
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in  evidence  the  deposition  of  Calvin  R.  Scott  over  the  objec- 
tion of  the  plaintifiF. 

"  5th.  The  court  erred  in  refusing  to  allow  the  plaintiff  to 
prove  that  the  character  of  Edmund  A.  Webster  was  bad  two 
years  before  the  trial." 

The  question  arising  upon  the  first  and  second  specifications 
is  the  same,  and  they  may  be  considered  together,  and  that 
is,  what  papers  can  be  used  by  experts  in  comparison  with  the 
disputed  signature? 

It  is  the  settled  practice  in  this  State  that  some  papers  can 
be  used  for  that  purpose,  and  the  rule  has  been  adopted,  that 
they  are  such  as  properly  belong  in  the  case,  and  which  the 
party  is  therefore  estopped  from  denying,  and  those  that  are 
admitted  to  be  genuine.  But  that  no  collateral  issue  will  be 
permitted  to  be  raised,  by  attempting  to  prove  the  genuine- 
ness of  any  paper  for  the  purpose  of  using  for  comparison 
alone.  1  Greenl.  Evidence,  sec.  581 ;  Chance  v.  1%6  Indianr 
apolia,  do.,  G.  R,  Co.,  32  Ind.  472 ;  Burdich  v.  Hunt,  43 
Ind.  381,  p.  387;  Huston  v.  Schindler,  46  Ind.  38,  p.  43; 
Forgey  v.  The  First  National  Bank,  etc.,  66  Ind,  123. 

Under  this  rule,  before  papers  other  than  those  legitimately 
in  the  case  can  be  used  by  experts  in  comparison  with  a  disputed 
signature  in  the  case,  they  must  be  admitted  to  be  genuine,  and 
over  an  objection  they  can  not  be  proven  to  be  genuine  by  the 
testimony  of  the  party  objecting  or  any  other  person.  While 
the  authorities  are  conflicting  upon  this  question,  and  some 
of  the  courts  of  other  States,  where  the  doctrine  of  proof  by 
comparison  prevails,  have  extended  the  rule  so  as  to  hear 
proof  of  the  genuineness  of  the  other  papers  offered  for  com- 
parison by  experts,  this  court  thinks  it  best  to  still  adhere 
to  the  limitation  established  by  its  former  decisions.  And 
under  that  the  court  below  did  not  err  in  refusing  to  require 
the  defendant  under  oath  to  answer  as  to  the  genuineness  of 
the  papers  used  by  the  experts  in  comparison  with  the  dispu- 
ted signature,  as  set  forth  in  their  depositions.  The  papers 
used  by  the  experts  for  such  comparison  in  their  depositions, 
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not  being  admitted  as  genuine^  and  a  part  of  them  being 
papers  not  belonging  to  the  suit^  the  court  committed  no 
error  in  excluding  the  depositions^  as  complained  of  in  the 
third  specification. 

The  fourth  alleged  irregularity  was  admitting  in  evidence, 
on  the  part  of  appellee,  the  deposition  of  Calvin  R.  Scott. 

His  name  appears  as  the  attesting  witness  to  the  note  in 
suit.  The  note  was  for  $700.  He  testified  that  he  knew 
Hazzard,  and  was  slightly  acquainted  with  Vickery,  but  did 
not  know  Webster.  That  in  the  November  before,  he  had 
examined  the  note  in  suit,  a  copy  of  which  is  made  a  part  of 
his  deposition,  marked  "Exhibit  A."  It  was  exhibited 'to 
him  by  Greorge  Hazzard  (the  plaintiff)  in  Chicago,  Illinois. 
He  did  not  remember  of  ever  having  seen  it  before ;  did  not 
remember  of  ever  having  signed  that  note ;  he  did  not  attest 
a  note  at  David  L.  Vickery 's  residence  for  $125,  in  March, 
1876;  never  signed  any  other  note  in  the  presence  of  Vick- 
ery; could  not  say  whether  he  did  or  not  at  his  request;  had 
examined  his  signature  to  the  note  in  suit,  and  could  say  it 
looked  very  much  like  his  signature,  but  was  not  prepared  to 
say  whether  it  was  or  not.  He  signed  a  note,  it  was  his  im- 
pression, in  May,  1876,  for  Hazzard,  as  attesting  witness,  but 
did  not  sign  it  with  the  impression  that  it  was  a  Vickery  note ; 
never  saw  David  L.  Vickery  sign  his  name  to  but  one  note, 
and  that  was  the  $125  note  referred  to  above,  and  never  saw 
Edmund  A.  Webster  sign  his  name  to  any  note.  He  gener- 
ally wrote  his  signature  without  taking  the  pen  off  of  the  pa- 
per, and  noticed  the  general  appearance  of  the  signature 
looked  like  his.  He  never  attested  any  note  for  George  Haz- 
zard for  $700,  or  any  other  amount,  to  which  the  name  of 
David  L.  Vickery  was  signed.  If  he  signed  the  note,  he  was 
at  the  Citizens^  State  Bank  of  New  Castle,  Indiana,  in  the 
presence  of  George  Hazzard,  at  his  request  or  suggestion,  and 
did  not  at  the  time  understand  that  it  was  a  note  on  David 
L.  Vickery ;  does  not  recollect  that  David  L.  Vickery  ever 
said  anything  to  him  about  any  note  to  George  Hazzard. 
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The  above  is  substantially  the  answers  in  the  deposition^ 
omitting  the  questions. 

The  objections  to  this  deposition  are,  that  the  testimony 
was  irrelevant  and  immaterial,  and  that  the  witness  testified 
from  a  copy  of  the  note  instead  of  the  original. 

The  deposition  does  not  show  whether  the  original  note 
was  present  when  the  deposition  was  taken.  But  the  witness 
did  not  testify  from  a  copy.  The  original  was  exhibited  to 
him  by  appellant,  some  three  months  previous ;  he  examined 
it  and  his  signature  thereto,  and  made  a  copy  of  it  a  part  of  his 
deposition. 

*We  think  it  sufficiently  identified  the  note,  and  that  the 
evidence  contained  in  the  deposition  was  not  irrelevant  and 
immaterial ;  that  these  objections  were  not  well  taken,  and 
that  the  court  did  not  err  in  admitting  the  deposition  in  evi- 
dence. 

The  fifth  and  last  specification  was  in  relation  to  proving 
the  bad  character  of  Webster  two  years  before  the  trial. 

Counsel  have  not  named  or  referred  to  this  question  in 
their  briefi,  and  it  may  be  considered  as  waived. 

We  see  no  available  error  in  this  record,  and  the  judgment 
below  ought  to  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing^ 
opinion,  that  the  judgment  below  be,  and  the  same  is,  in  all 
things,  affirmed,  at  appellant's  costs. 


No.  8019. 

Gray  et  al.  v.  The  State,  ex  rel.  Milm. 

Estoppel. — Guardian  and  Ward. — Bond, — Sureties. — The  sureties  npon  a 
guardian's  bond,  executed  by  them  and  their  principal  to  obtain  an  or- 
der to  sell  real  estate  of  his  wards,  after  he  has  sold  the  real  estate  and 
received  the  money,  are  estopped  to  deny  that  their  principal  had  in  fact 
been  appointed  guardian  of  such  wards. 
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From  the  Hamilton  Circuit  Court. 

T,  J.  Kane,  T.  P.  Davis,  W.  Garver,  R.   Graham,  A.  F. 
Shirts,  G.  Shirts  and  W.  R.  Fertig,  for  appellants. 
iJ.  jB.  Stephenson,  for  appellee. 

Bjest^  C. — The  facts  out  of  which  this  controversy  arises 
are  briefly  these:  At  the  January  term,  1870,  of  the  com- 
mon pleas  court  of  Hamilton  county,  Indiana,  the  appellant 
£lifiha  Mills,  as  guardian  of  Frank  A.  Mills,  the  relator,  and 
Clara  M.  Mills,  his  sister,  filed  his  application  to  sell  their 
real  estate,  caused  it  to  be  appraised,  and,  upon  the  order  of 
the  court,  executed  his  bond,  with  his  co-appellants  as  his 
sureties,  and  upon  its  approval  obtained  an  order  to  sell  such 
real  estate,  which  he  subsequently  did  for  the  sum  of  $2,340. 
After  the  relator  attained  full  age,  he  brought  this  suit  upon 
the  bond  to  recover  such  portion  of  one-half  of  such  sum  as 
remained  unexpended.  Issues  were  formed,  and  upon  the 
trial  the  appellants  Gray  and  Baker  offered  to  prove  that 
Elisha  Mills,  the  principal  in  said  bond,  was  not  in  fitct  the 
guardian  of  Frank  A.  and  Clara  M.  Mills,  when  the  bond 
was  executed.  This  the  court  excluded,  on  the  ground  that 
they  were  estopped  by  the  execution  of  the  bond  to  prove 
such  fact.  This  question  was  properly  saved,  and  is  the  only 
one  discussed  by  appellants  in  their  brief. 

The  bond  is  as  follows : 

"  Know  all  men  by  these  presents,  that  we,  Elisha  Mills, 
Joseph  R.  Gray  and  Nehemiah  H.  Baker,  arc  bound  unto  the 
State  of  Indiana,  in  the  penal  sum  of  four  thousand  dollars 
($4,000),  to  pay  which  we  jointly  and  severally  bind  our- 
selves, our  heirs,  executors  and  administrators.  Sealed  and 
dated  this  28th  day  of  January,  1870. 

"  The  condition  of  the  above  obligation  is,  that  as  the  above 
bound  Elisha  Mills,  guardian  of  Frank  A.  Mills  and  Clara  M* 
Mills,  minor  heirs  of  Martha  A.  Wren,  deceased,  has  been 
ordered  by  the  court  of  common  pleas  of  Hamilton  county  to 
sell  certain  real  estate  of  the  said  wards.     Now,  if  the  said 
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Elisha  Mills  will  faithfully  discharge  the  duties  of  his  trust 
according  to  law,  then  the  above  obligation  is  to  be  void,  else 
to  remain  in  Ml  force  in  law.         Elisha  Milus,  [seal..] 

"J.  E.  Gray,       [seal.] 
'^N.H.  Baker,    [beal.]'^ 

This  bond  was  executed  in  conformity  with  the  provisions 
of  our  statutes,  was  authorized  by  them,  and  is  conceded  to 
be  a  valid  and  binding  obligation  unless  the  appellants  can 
show  that  Elisha  Mills  was  not  in  &ct  the  guardian  of  the 
relator.  Can  they  do  this?  We  think  not.  After  having 
joined  him  in  the  bond,  recited  the  relation  he  sustained  to 
the  relator,  enabled  him  to  procure  the  order,  sell  the  land 
and  obtain  the  money,  nothing  but  a  meritorious  defence 
should  exonerate  them  £rom  the  obligations  of  their  bond. 
All  the  fects  necessary  to  create  an  estoppel  are  present.  The 
bond  was  executed,  the  recital  made,  the  order  procured  and 
the  money  of  the  relator  obtained,  and  to  allow  the  appellants 
to  avoid  its  payment  by  a  denial  of  their  own  recital  would 
result  in  such  manifest  injustice  that  no  court,  it  seems  to  us, 
ought  to  hesitate  in  applying  the  doctrine  of  estoppel  in 
exclusion  of  such  defence.  The  appellants,  however,  say  that 
the  entire  proceeding  was  a  nullity ;  that  the  relator's  title  to 
the  land  was  not  divested  by  such  pretended  sale,  and  that 
the  money  realized  therefrom  was  not  the  money  of  the  rela- 
tor, but  of  the  "would-be  purchaser .'' 

In  support  of  this  position,  the  case  of  Coon  v.  Cooky  6  Ind. 
268,  is  cited.  The  case  does  not  support  them.  In  that  case 
a  pretended  guardian  obtained  an  order  to  sell  the  real  estate 
of  a  person  of  unsound  mind,  made  the  sale,  obtained  the 
money,  and  afterward  the  assignee  of  the  purchaser  brought 
an  action  against  the  guardian  of  such  person  subsequently 
appointed  to  enforce  the  specific  performance  of  such  con- 
tract, obtained  a  decree,  and,  on  appeal,  this  court  held  such 
contract  a  nullity.  Upon  the  facts  stated,  as  between  the  par- 
ties to  that  suit,  the  decision  was  unquestionably  right ;  and 
if  this  was  an  action  by  the  purchaser  to  obtain  a  conveyance,  or 
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by  the  relator  to  recover  or  quiet  his  title  to  the  land,  the 
case  cited  would  be  decisive  of  the  rights  of  the  parties.  This 
is  not,  however,  such  a  case.  The  relator,  by  the  institution  of 
this  suit,  does  not  question  either  the  regularity  or  the  legal- 
ity of  such  sale,  but,  on  the  contrary,  if  such  objections  exist, 
waives  them  all  and  affirms  the  sale.  This  he  may  do,  and, 
all^ough  he  can  not  convey  the  title  by  election  or  estoppel, 
yet  he  can  affirm  the  sale,  take  the  purchase-money,  and  thus 
preclude  himself  from  claiming  the  land.  The  acceptance  of 
the  purchase-money,  arising  from  an  invalid  sale,  affirms  the 
sale  and  estops  the  party  from  questioning  its  validity.  This 
rule  applies,  as  well  to  void  sales  made  by  guardians  as  by 
others.     Deford  v.  Mercer ^  24  Iowa,  118. 

If^  then,  the  principal  on  the  bond  was  not,  in  &ct,  the 
guardian  of  the  relator,  and  this  &ct  renders  the  sale  void  as 
between  the  relator  and  the  purchaser,  the  acceptance  of  the 
purchase-money  will  estop  the  relator  from  questioning  the 
sale,  and  as  to  him  it  will  be  treated  as  valid.  The  relator, 
having  the  right  to  affirm  the  sale,  and  having  brought  this 
suit  in  affirmance  of  it,  we  think,  as  between  the  parties  to  this 
record  on  the  question  of  estoppel,  the  sale  must  be  treated  as 
valid,  and  the  money  arising  therefrom  as  belonging  to  him. 

Again,  to  assume  that  the  relator's  title  to  the  land  was  not 
divested  by  such  sale,  and  the  money  arising  therefrom  did 
not  belong  to  him,  in  order  to  avoid  the  estoppel,  is  assuming 
the  truth  of  just  such  facts  as  the.  estoppel  precludes  the  ap- 
pellants from  proving.  The  estoppel  can  not  be  avoided  in 
this  way..  If  it  could,  it  would  follow  that  a  party  could  thus 
reap  the  benefit  of  such  &cts  as  the  estoppel  is  invoked  to 
exclude. 

Nor  can  it  be  avoided  by  the  fact  that  the  relator  may 
reclaim  his  land.  If  so,  it  only  proves  that  he  has  another 
remedy.  This,  however,  may  not  be  so  adequate,  and  to  com- 
pel him  to  resort  to  it  not  only  deprives  him  of  an  election 
between  inconsistent  remedies,  but  may  result  in  actual  loss 
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to  him.  In  this  case,  the  land  may  have  been  sold  for  its  full 
value ;  the  interest  may  largely  exceed  the  rents  and  profits ; 
the  land  may  have  depreciated  in  value ;  the  rents  and  profits 
may  be  beyond  recovery,  and  the  land  itself  may  be  in  the 
possession  of  those  who  will  not  surrender  it  without  a  con- 
test. These  considerations,  and  others  that  will  readily  sug- 
gest themselves,  show  that  a  denial  of  the  facts  recited  in  the 
bond  will  deprive  the  relator  of  substantial  rights  under  it, 
which  he  can  not  otherwise  assert  or  enforce,  and  to  deprive 
him  of  them  is  a  sufficient  reason  for  excluding  the  defence. 

The  appellants  also  insist  that  the  bond  is  invalid,  and  for 
that  reason  they  are  not  estopped. 

If  so,  we  agree  with  them,  as  an  invalid  instrument  does 
not  work  an  estoppel.  Such  as  have  been  taken  in  violation 
of  law,  or  have  been  procured  by  fraud  or  duress,  for  instance. 
This  bond  was  not  so  procured,  nor  was  it  taken  in  violation 
of  law.  The  law  authorized  its  execution,  and  as  there  is 
nothing  about  the  bond  indicating  its  invalidity,  we  know  of 
no  reason  why  it  should  not  be  treated  as  valid  in  determin- 
ing whether  or  not  its  makers  should  be  estopped  to  dispute 
its  recitals.  If  the  recitals  are  true,  the  bond  is  valid,  and 
we  think  that,  for  the  purpose  of  determining  whether  its 
recitals  can  be  disputed,  it  must  be  regarded  as  valid.  To 
regard  it  otherwise,  is  to  successfully  contradict  its  recitals 
before  it  has  been  decided  that  it  can  be  done.  This  is  not 
the  law ;  otherwise  every  recital  in  every  instrument  could  be 
disputed  with  impunity. 

Indeed,  the  very  reasons  urged  against  its  validity  furnish 
the  strongest  argument  in  favor  of  the  estoppel.  If  the  appel- 
lants are  allowed  to  dispute  their  recital,  the  relator  will  lose 
his  money  and  the  purchaser  his  land.  On  the  other  hand, 
if  the  proof  is  excluded,  justice  will  be  done  to  all  and  injury 
to  none.  The  relator  will  be  secured,  the  purchaser  protected, 
and  the  bond  enforced,  precisely  as  it  would  be  were  the  facts 
as  recited.  To  avoid  similar  results,  the  doctrine  of  estoppel 
was  adopted,  and  to  avoid  these,  we  think,  it  should  be  applied. 
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Upon  principle  it  seems  to  us,  the  appellants  ought  to  be 
estopped,  but  they  insist  it  has  been  held  otherwise  in  the  case 
of  ThoTnas  v.  Burrvs,  23  Miss.  550. 

In  this  case  a  guardian  had  been  appointed,  and  while  such 
appointment  remained  unrevoked  the  court  appointed  another, 
and  in  a  suit  upon  the  bond  of  the  latter  it  was  held  that  the 
appointment  of  the  first  exhausted  the  power  of  the  court, 
and  for  that  reason  the  appointment  of  the  latter  was  void. 
In  support  of  this  conclusion  the  cases  of  Griffith  v.  Fraziery  8 
Cranch,  9 ;  Bledsoe  v.  BriU,  6  Yerg.  458,  and  LewW  Ex^ra  v. 
Brooks  J  6  Yerg.  167,  were  cited.  They  fully  support  the  con- 
clusion, in  which  we  concur,  but  an  examination  of  them  shows 
that  no  question  of  estoppel  arose  in  either  of  them.  In  each, 
a  right  was  asserted  through  such  appointment. 

In  Griffith  v.  Frazier,  an  administrator  was  appointed  while 
another  who  had  been  formerly  appointed  was  administering, 
and  in  a  suit  for  the  recovery  of  land  the  defendant  claimed 
title  through  such  appointment,  and  it  was  held  that  such 
appointment  was  void. 

The  case  of  Bledsoe  v.  Britt  was  an  action  of  assumpsit  by 
the  latter  as  guardian,  and  it  was  held,  as  the  wards  had  a 
guardian  when  the  plaintiff  was  appointed,  her  appointment 
was  void. 

In  Levyiff  Eoc^rs  v.  Brooks^  John,  Robert  and  Arthur  Brooks 
had  been  appointed  administrators,  and  as  such  had  recovered  a 
judgment  against  the  executors  of  Lewis  for  $3,000.  Arthur 
Brooks  died,  and  John  F.  Stump  was  appointed  administra- 
tor de  bonis  non.  Afterward,  Stump  compromised  with  the 
executors  of  Lewis,  and  John  and  Robert  Brooks  disregard- 
ing such  compromise,  the  question  arose  as  to  its  validity. 
This  depended  upon  the  legality  of  his  appointment,  and  it 
was  held,  that  as  an  administration  is  an  entire  thing,  and  as 
John  and  Robert  Brooks  were  the  administrators  of  such  es- 
tate when  Stump  was  appointed,  his  appointment  was  void. 

The  question  of  the  legality  of  these  several  appointments 
was  involved  in  these  cases,  and  was  correctly  decided,  but  it 
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does  not,  therefore,  follow  that  if  these  suits  had  been  upon 
the  bonds  of  the  several  persons  whose  appointments  were 
held  void,  the  same  thing  would  have  been  decided,  or  that 
the  question  would  have  arisen. 

The  ease  of  Thxymas  v.  BurruBy  supra^  not  only  decided  that 
such  appointment  was  void,  but  held  that  the  surety  was  not  es- 
topped from  showing  it.  The  court  said  the  doctrine  of  estoppel 
"  presupposes  a  valid  or  legal  obligation,  and  we  do  not  know 
any  authority,  and  reason  certainly  is  against  the  position,  that 
a  party  is  estopped  by  any  recital  contained  in  an  instrument 
from  showing,  that  the  instrument  containing  it  is  absolutely 
null  and  void,"  and  concluded  by  saying  that,  if  the  court  had 
no  power  to  accept  the  bond,  its  acceptance  fixed  no  liability 
upon  the  surety.  It  is  clear  that  the  cases  cited  do  not  sup- 
port the  court's  conclusion,  and,  so  &r  as  we  know,  no  case 
does.  If  the  instrument  is  invalid,  of  course  it  can  not  work 
an  estoppel,  but  its  invalidity  can  not  be  shown  by  disputing 
its  recitals.  It  must  otherwise  appear.  It  did  not  otherwise 
appear  in  such  case,  and  therefore  we  do  not  feel  like  follow- 
ing it. 

On  the  other  hand,  several  authorities  support  the  conclu- 
sion we  have  reached. 

In  Cutler  v.  Dickinson,  8  Pick.  386,  where  there  was  no 
evidence  of  the  administrator's  appointment  except  such  as 
appeared  from  the  bond,  it  was  held  that  the  obligors  were 
estopped  to  deny  his  appointment. 

The  case  of  Shroyer  v.  Richmondy  16  Ohio  State,  455,  was 
a  suit  upon  a  guardian's  bond.  The  sureties  insisted  that 
the  guardian's  appointment  was  illegal.  The  court  held 
that  they  were  estopped,  and  said:  "By  executing  this 
bond,  they  obtained  for  their  principal  the  possession  and 
control  of  his  ward's  property,  and  can  not  now  be  permitted 
to  escape  liability  to  account  therefor,  by  denying  the  recitals 
of  their  own  bond.     They  are  estopped  to  do  so." 

The  case  of  Fridge  v.  The  State,  3  Gill  &  Johnson,  103, 
was  a  suit  upon  a  guardian's  bond,  in  which  the  surety  urged 
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the  invalidity  of  the  principaFs  appointment  as  a  defence^  and 
it  was  held  that  he  was  estopped.  The  court  say :  "  Owen 
Dorsey  having  given  his  bond,  in  which  he  is  stated  to  be  the 
guardian  of  E.  A.  K.,  and  having  obtained  possession  of  her 
property,  it  would  not,  in  a  suit  against  him,  have  lain  in  his 
mouth  to  deny  that  he  was  guardian,  in  the  very  fiice  of  the 
recital  in  his  bond,  or  to  set  up  any  supposed  irregularity  in 
obtaining  the  appointment;  the  recital  in  the  bond  being 
evidence  as  against  him,  that  he  was  guardian.  Nor  does  it  lie 
in  the'  mouth  of  his  surety,  against  whom  the  recital  is  equally 
evidence.^' 

Norton  v.  MUler,  25  Arkansas,  108,  was  a  suit  upon  a  guar- 
dian's bond,  and  the  invalidity  of  the  appointment  was  urged 
as  a  defence.  The  court  held  that  although  the  appointment 
was  irregular,  it  having  been  made  in  the  wrong  county,  the 
principal  and  his  suretiQ^  were  estopped  by  the  recitals  in  the; 
bond  to  raise  the  objection. 

The  case  of  Iredell  v.  Barbee,  9  Ired.  250,  was  a  suit 
upon  the  bond  of  the  guardian  of  an  insane  person.  The 
law  did  not  authorize  the  appointment  unless  it  had  been 
found  by  a  jury  that  such  person  was  a  lunatic  or  an  idiot, 
and,  as  it  was  not  so  found,  it  was  insisted  that  the  bond  was 
void.  The  court  said:  "It  is  true,  the  court  had  not 
power  to  appoint  King  the  guardian  of  Mrs.  Fann  and  author- 
ize him  to  take  her  estate  into  his  possession,  but  the  defend- 
ant will  not  be  heard  to  make  this  objection ;  he  concurred  in 
the  act ;  his  bond  solemnly  asserts  that.  *  *  And  after  King 
has  taken  the  estate  into  possession  and  wasted  it,  it  is  not  for 
him  to  say,  that  it  was  unlawful,  and,  therefore,  that  he  is  not 
bound  by  his  undertaking  deliberately  entered  into.'' 

These  cases,  we  think,  decisive  of  the  question  under  dis- 
cussion. It  is  true  that  in  some  of  them  appointments  had 
been  irregularly  made,  but  this  feet  does  not  impair  the  force 
of  such  cases  as  authority  upon  the  question.  The  obligors 
in  such  cases  were  estopped,  not  because  of  an  irregular 
appointment,  but  because  the  bond  recited  the  fact  that  an 
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appointment  had  been  made.  In  the  case  first  above 
cited  there  was  no  proof  of  an  appointment,  and  in  the  case 
last  above  cited  the  court  was  not  authorized  to  appoint,  yet 
it  was  held  that  the  makers  of  such  bonds  were  estopped  to 
deny  the  fact  of  appointment.  These  cases  are  very  analo- 
gous. 

Again :  In  Collins  v.  Mitchell,  5  Florida,  364,  it  was  held 
that  the  sureties  upon  a  sheriflF's  bond  were  estopped  to  deny 
that  their  principal  was  sheriff  when  the  bond  was  made, 
though  he  was  dead,  the  principal's  name  having  been  signed 
•  by  another.  If  dead,  of  course  he  was  not  sheriff;  still  the 
sureties  were  bound.  And  we  think  the  appellants  are  bound, 
though  their  principal  had  not  in  &ct  been  appointed  the 
guardian  of  the  relator. 

The  appellants  also  refer  us  to  the  following  cases  in  sup- 
port of  their  position,  viz. :  Pryor  v.  Downey ,  50  Cal.  388 ; 
Perry  v.  Brainofrd,  11  Ohio,  442;  Higginbothamv.  ThoTnas,  9 
Kan.  328. 

We  have  examined  them  and  find  that  no  question  of 
estoppel  was  involved  in  either  of  them.  Each  was  an  ac- 
tion of  ejectment.  In  the  first,  title  was  claimed  through  an 
administrator's  sale;  in  the  others,  through  guardian  sales. 
In  the  first,  it  was  held  that  the  sale  was  void  because  the  pre- 
tended administrator  had  not  been  appointed;  in  the  last, 
because  such  guardian  had  not  been  appointed ;  and  in  the 
other,  because  the  sale  was  made  afler  the  ward  arrived  at  fiiU 
age.  In  none  of  them  did  the  persons  making  the  sales  have 
any  authority  to  make  them,  and  therefore  no  title  could  be 
derived  through  them.  This  is  in  accordance  with  what 
was  decided  in  Coon  v.  Cook,  supra,  and  is  in  entire  harmony 
with  the  conclusion  we  have  reached. 

Upon  principle  and  upon  authority,  the  ruling  of  the  court 
below  was  right,  and  the  judgment  should  therefore  be  af- 
firmed. 

Per  Curiam. — It  is  therefore  ordered  that  upon  the  fore- 
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going  opinion  the  judgment  be,  and  it  is  hereby,  in  all  things 
affirmed. 

Opinion  filed  at  May  term,  1881. 

Petition  for  a  rehearing  overruled  at  November  term,  1881. 


No.  8170. 

Robertson  v.  The  Terre  Haute  and   Indianapolis 

Railroad  Company. 

Neqijgenc£. — RaUroad, — Negligence  of  Co-employee, — Brakeman, — Train  Dw- 
jDa^eA«r.— -Injury  to  a  brakeman  upon  a  train  en  rouiey  by  reason  of  a  col- 
lision with  another  train  moving  in  an  opposite  direction,  and  which 
was  the  result  of  the  negligence  of  the  train  dispatcher,  whose  duty  It  is 
to  control  the  movement  of  trains,  affords  no  right  of  action  against  the 
railroad  company  for  the  injury.  The  brakeman  and  train  dispatcher, 
though  many  miles  apart,  and  with  distinct  duties,  are  nevertheless  co- 
servants  in  the  accomplishment  of  the  same  general  object 

From  the  Vigo  Circuit  Court. 

S.  B.  GfookinSf  G.  C.  Duy  and  W.  H.  H.  RvMeU,  for  ap- 
pellant. 

Ji  (?.  Williams,  for  appellee. 

Morris,  C. — ^The  appellant  brought  this  suit  to  recover 
damages  for  an  injury  alleged  to  have  been  received  by  him 
while  in  the  service  of  the  appellee  as  a  brakeman  on  one  of 
its  trains.  To  the  appellant^s  complaint  the  appellee  filed 
a  general  denial.  The  cause  was  submitted  to  a  jury  for  trial. 
The  appellant  having  introduced  his  evidence  in  support  of 
his  complaint,  the  appellee  demurred  to  it.  The  appellant 
joined  in  demurrer.  The  court  sustained  the  demurrer,  and 
judgment  was  rendered  for  the  appellee. 

The  appellant  assigns  as  error  the  sustaining  of  the  de- 
murrer. 

The  testimony  shows  that  on  the  morning  of  the  28th  of 
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March,  1876,  the  appellant  was  in  the  employ  of  the  appellee 
as  head  brakeman  on  its  train  No.  14,  and  that  said  train  left 
Indianapolis  for  Terre  Haute  on  that  morning  at  one  o'clock 
and  forty  minutes.  That  the  regular  time  of  said  train  for 
leaving  Indianapolis  was  one  o'clock  and  ten  minutes  A.  M., 
but  that  in  accordance  with  the  rules,  and  regulations  of  the  ap- 
pellee, it  waited  at  Indianapolis  a  half  hour  for  train  No.  19, 
which  was  due  from  Terre  Haute.  That  at  or  near  Bridge- 
port, some  nine  miles  west  of  Indianapolis,  No.  14  collided  with 
No.  19.  That  without  fitult  on  his  part,  and  in  consequence 
of  such  collision,  the  appellant's  leg  was  caught  between  the 
coal  car  and  tender,  and  crushed  and  broken  so  that  it  had  to 
be  amputated.  The  testimony  also  shows  that  there  was  a 
side-track  on  the  appellee's  road  at  Bridgeport  that  would 
hold  sixty  cars ;  that  there  was  a  switch  at  the  west  end  of 
said  side-track,  and  that  the  collision  took  place  a  short  dis- 
tance east  of  the  side-track.  Train  No.  19,  running  eastward 
from  Terre  Haute  to  Indianapolis,  passed  the  side-track  at 
Bridgeport,  intending  to  run  upon  the  side-track  through  the 
switch  at  its  east  end.  That  it  could  have  run  upon  the  side- 
track through  the  switch  at  the  west  end,  and  that,  had  it 
done  so,  the  injury  might  not  have  happened  to  the  appellant. 
The  testimony  further  showed  that  the  appellee's  train  dis- 
patcher lived  at  Terre  Haute ;  that  no  notice  was  given  to  train 
No.  19  of  the  time  at  which  train  No.  14  left  Indianapo- 
lis; that  train  No.  19  was  not  running  on  time,  being  about 
one  hour  behind  time  at  Bridgeport,  and  that  it -was  running 
in  violation  of  the  rules  of  the  appellee.  That  No.  14,  on 
which  the  appellant  was  brakeman,  was  running  on  time  and 
in  accordance  with  the  rules  and  regulations  of  the  appellee, 
and  that  the  collision  occurred  without  fault  on  the  part  of 
appellant  or  those  having  charge  of  train  No.  14.  The  evi- 
dence also  showed  that  the  appellee  had  telegraph  offices 
and  operators  at  Indianapolis,  Greencastle  and  Terre  Haute. 
By  Rule  6  of  the  appellee's  regulations,  eastward-bound 
freight  trains  are  entitled  to  the  track,  but,  if  a  half  hour  be- 
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hind  time^  then  westward-bound  trains  become  entitled  to  the 
track  as  against  the  belated  train. 

It  may  be  fairly  inferred,  we  think,  that  those  operating 
train  No.  19,  as  well  as  those  in  charge  of  train  No.  14, 
were  acquainted  with  the  rules  of  the  appellee  as  to  the  run- 
ning of  its  trains;  that  those  in  charge  of  No.  19  knew 
that  it  was  more  than  a  half  hour  behind  time;  that 
they  also  knew  that  No.  14  would  not,  for  that  reason, 
leave  Indianapolis  until  a  half  an  hour  after  its  usual  time ; 
they  further  knew  that  it  was  the  duty  of  those  in  charge  of 
No.  19  to  leave  the  track  free  for  No.  14.  No.  19  should, 
therefore,  have  run  upon  the  side-track  through  the  switch  at 
its  west  end,  and  thus  left  the  track  free  for  No.  14.  The 
neglect  to  do  this  probably  caused  the  accident  and  the  in- 
jury to  the  appellant. 

The  appellant  insists,  however,  that  the  reasonable  inference 
firom  the  evidence  is,  that  the  collision  of  the  trains  was  due 
to  the  negligence  of  the  appellee^s  train  dispatcher ;  that,  had 
he  notified  the  conductor  of  train  No.  19,  of  the  time  of  the 
departure  of  train  No.  14  from  Indianapolis,  and  directed 
him  to  enter  upon  the  side-track  at  Bridgeport  from  the  west, 
the  accident  would  not  have  occurred. 

But,  conceding  that  the  evidence  tends  fairly  to  show  that 
the  appellant's  injury  was  due  to  the  negligence  of  the  appel- 
lee's train  dispatcher,  the  question  arises,  Was  the  appellee's 
train  dispatcher  the  co-servant  of  the  appellant?  If  they 
were  fellow  servants,  the  appellant  can  not  recover ;  if  they 
were  not,  then  he  should  recover.  This  is  the  only  question 
in  the  case  urged  by  the  appellant. 

The  appellant  insists  with  much  confidence  and  earnestness, 
that  a  train  dispatcher  is  not  the  co-servant  of  a  brakeman, 
because  in  the  performance  of  his  duties  he  is  stationary, 
while  the  brakeman  is  out  upon  the  train. 

The  duties  of  the  train  dispatcher  and  the  brakeman  are 
quite  distinct,  but  not  more  so  than  are  the  duties  of  the 
trackman  or  the  switch-tender  and  the  brakeman.     Safety  in 
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running  trains  requires  the  prompt  and  faithful  discharge  of  the 
duties  of  all  these  employees.  Their  co-operation  and  combined 
labor  relate  to  the  same  object,  and  are  essential  to  the  move- 
ment of  trains  upon  the  road.  The  mere  fact  that  the  duties 
of  some  of  the  employees  are  performed  upon  the  train,  and 
those  of  others  at  a  particular  place  upon  the  road,  does  not, 
as  claimed  by  the  appellant,  determine  the  question  of  their 
common  employment.  If  the  duties  discharged  by  each  relat-e 
to  the  same  general  object,  they  must  be  held  to  be  fellow 
servants.  It  is  enough  if  they  are  employed  for  the  purpose 
of  effecting  the  same  general  object.  Wharton  Neg.,  sec.  230 ; 
SlaUenfB  Adm'r  v.  The  Toledo,  etc.,  R.  W.  Co.,  23  Ind.  81 ;  WU- 
son  V.  ITie  Madison,  etc.,  R.  R.  Co.,  18  Ind.  226 ;  Gomdey  v. 
The  Ohio,  etc.,  R.  W.  Co.,  72  Ind.  31.  The  court  did  not  err 
in  sustaining  the  demurrer.  Durgin  v.  Munson,  9  Allen,  396. 
Per  Curiam. — It  is  ordered,  upon  the  foregoing  opinion, 
that  the  judgment  below  be  affirmed,  at  the  costs  of  the  appel- 
lant. 


No.  8667. 

Vance  v.  English. 

Promissort  Note. — Principal  amd  Surety, — OoUateral  Seeuriiies. — Answer. — 
To  a  suit  against  the  maker  and  two  endorsers  of  n^;otiable  notes,  one  of 
the  endorsers  answered  that  she  endorsed  merely  as  surety  of  the  maker; 
that  she  was  induced  to  do  so  by  reason  of  the  fact  that  the  notes  were 
secured  by  a  mortgage  on  real  estate  of  ample  value  to  make  this  indebt^ 
edness  and  an  older  mortgage  thereon  for  a  small  sum ;  that  a  suit  was 
brought  to  foreclose  the  older  mortgage,  to  which  the  plaintiff  was  made 
a  party;  that  he  suffered  a  judgment  of  foreclosure,  and  that  the  real  es- 
tate was  sold  to  satisfy  the  older  lien,  and  the  time  for  redemption  al- 
lowed to  expire,  without  her  knowledge,  the  plaintiff  giving  her  no 
notice  thereof.  * 

Held,  that  the  plaintiff  had  a  right  to  be  passive  as  to  the  mortgage  secur- 
ity, and  was  under  no  legal  obligation  to  notify  the  endorser  of  said 
suit,  and,  therefore,  that  the  answer  was  bad  on  demurrer. 
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From  the  Marion  Superior  Court. 

8.  Claypool,  H.  C.  Newcomb  and  W.  A.  Ketehamy  for  ap- 
pellant. 

J".  R.  WUson,  for  appellee. 

NiBLACK,  J. — Suit  by  the  appellee^  William  H.  English^ 
against  Jacob  C.  Dick,  as  the  maker,  and  Samuel  C.  Vance 
and  Mary  J.  Vance,  as  the  endorsers,  before  maturity,  of  two 
negotiable  promissory  notes,  one  for  $1,680,  and  the  other, 
$158,  and  both  dated  July  24th,  1875,  and  payable  to  the  ap- 
pellant, Mary  J.  Vance,  three  years  after  date. 

Dick  made  de&ult,  and  there  was  a  return  of  ^^  not  found  " 
as  to  Samuel  C.  Vance. 

Mary  J.  Vance  answered,  admitting  her  endorsement  of  the 
notes,  but  averring  that  she  endorsed  the  same  as  the  surety 
of  her  co-defendant  Dick,  and  not  otherwise ;  "  that  at  the  time 
of  her  endorsement,  the  notes  were  fiiUy  secured  by  a  mort- 
gage on  a  lot  in  one  of  the  additions  to  the  city  of  Indianapo- 
lis, then  worth  the  sum  of  $3,000 ;  that  the  only  other  incum- 
brance on  said  lot  was  an  older  mortgage  to  one  Elijah  T. 
Fletcher,  to  secure  an  indebtedness  for  about  the  sum  of 
$400 ;  that  she  was  induced  to  endorse  the  notes  by  reason 
of  their  being  secured  by  said  mortgage,  and  would  not  have 
endorsed  the  same  if  they  had  not  been  so  secured,  as  she  had 
no  other  security  for  her  endorsement ;  that  the  plaintiff  well 
knew  that  she  was  only  liable  on  the  notes  as  the  surety  of  the 
said  Dick,  and  that  her  said  endorsement  was  secured  by  said 
mortgage ;  that  afl^r  her  endorsement  of  the  notes,  and  while 
the  plaintiff  was  the  owner  of  the  same,  the  said  Elijah  T. 
Fletcher  instituted  an  action  in  the  Superior  Court  of  Marion 
county  against  the  said  Dick  and  the  plaintiff  to  foreclose  his 
senior  mortgage  on  the  mortgaged  lot ;  that  the  plaintiff,  well 
knowing  that  she,  the  said  Mary  J.  Vance,  had  no  other  se- 
curity for  her  endorsement  of  the  notes  than  the  mortgage  ex- 
ecuted to  secure  the  same,  and  residing  within  a  half  mile  of  her 
residence  wholly  fiiiled  and  neglected  to  notify  her  of  the  com- 
VoL.  78.-6 
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mencement  or  pendency  of  said  action  by  the  said  Fletcher 
and  suffered  judgment  therein  to  be  taken  against  him  by  de- 
fault, to  the  effect  that  he  had  no  interest  in  the  mortgaged 
lot ;  that  she  never  received  any  notice  whatever  of  the  pen- 
dency of  such  suit,  and  the  foreclosure  of  the  Fletcher  mort- 
gage as  a  result  of  that  suit,  until  after  the  mortgaged  lot 
had  been  sold  under  the  foreclosure  proceedings,  and  the  time 
for  the  redemption  of  the  lot  from  such  sale  had  expired,  all 
of  which  was  before  the  maturity  of  the  notes  in  suit,  and  by 
reason  of  which  the  security  afforded  by  the  mortgage  given 
to  secure  the  notes  became  and  was  wholly  lost  to  her ;  that 
the  said  Dick  had  become  wholly  insolvent.  Wherefore  she 
claimed  that  she  had  been  discharged  from  all  liability  on 
said  notes.  ^' 

The  court  below,  at  special  term,  sustained  a  demurrer  to 
this  answer,  and  the  defendant  Mary  J.  Vance  refusing  to 
answer  further,  judgment  was  rendered  against  her  and  her 
co-defendant,  Dick,  for  the  full  amount  of  the  notes. 

The  said  Mary  J.  Vance  thereupon  appealed  to  the  general 
term,  assigning  error  upon  the  decision  at  special  term,  sus- 
taining the  demurrer  to  her  answer,  but  the  judgment  at  special 
term  was  affirmed. 

Error  is  assigned  here  upon  the  proceedings  at  general 
term. 

It  is  argued  on  behalf  of  the  appellant,  with  great  earnest- 
ness, that  the  appellee  was  under  a  legal  obligation  to  notify 
her  of  the  institution  of  the  suit  against  Dick  and  him,  to 
foreclose  the  Fletcher  mortgage,  and  that  by  reason  of  his  failure 
to  so  notify  her,  and  of  the  consequences  which  resulted  to 
her  from  such  failure,  she  became  discharged  from  all  liability 
on  account  of  her  indorsement  of  the  notes  sued  upon  in  this 
action ;  that  consequently  the  court  below,  at  special  term, 
erred  in  sustaining  the  demurrer  to  her  answer. 

A  surety  has  an  undoubted  right,  upon  payment  of  the  debt 
of  his  principal,  to  have  the  full  benefit  of  all  the  collateral 
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eecurities  which  the  creditor  may  hold  as  an  additional  pledge 
for  his  debt. 

It  is  also  the  duty  of  the  creditor  to  use  all  reasonable 
care  in  the  preservation  of  all  collateral  securities  which  he  may 
have  acquired  for  the  security  of  his  debt,  and  to  which  the 
surety  has  a  right  to  become  subrogated  on  payment  of  the 
debt,  but  it  has  never  been  held  that  the  mere  passiveness  of 
the  creditor  in  the  collection  of  his  debt,  either  of  the  prin- 
cipal debtor,  or  from  collateral  securities  held  by  him,  is  suf- 
ficient ground  for  discharging  the  surety. 

As  regards  collateral  securities,  the  creditor  must  be  guilty 
of  some  wrongful  act,  such  as  by  a  release  or  fraudulent  sur- 
render of  such  securities  in  order  to  discharge  the  surety. 

In  treating  of  the  general  subject  of  the  duties  and  liabili- 
ties of  a  creditor,  as  to  collaterals  which  he  may  hold  for  his 
debt,  and  in  which  a  surety  may  be  interested,  the  court,  in  the 
case  of  Sehroeppell  v.  8haw,  3  Comstock  446,  after  reviewing 
several  decided  cases,  says:  "Thus,  it  will  be  seen,  that,  in 
reference  to  collateral  securities,  the  rule  is  the  same  as  in 
reference  to  the  collection  of  the  debt  of  the  principal  debtor. 
The  creditor  is  under  no  obligation  of  active  diligence  for 
the  protection  of  the  surety,  so  long  as  the  surety  himself  re- 
mains inactive.  Until  the  surety  moves  in  the  matter,  it  is 
enough  that  the  creditor  holds  himself  in  readiness  to  trans- 
fer to  him,  when  he  applies,  all  the  securities  he  holds,  that 
he  may  have  the  benefit  of  such  securities  in  aid  of  his  own 
responsibility.^^  See,  also,  the  following  authorities:  PhiU 
brooks  V.  MoEwmj  29  Ind.  347 ;  Hayes  v.  Ward,  4  Johns.  Ch. 
123 ;  Freaner  v.  Yingling,  37  Md.  491 ;  Brandt  on  Surety- 
ship, sees.  372,  373  and  374. 

Numerous  authorities  are  cited  on  behalf  of  the  appellant, 
but  none  of  them  are  in  conflict  with  the  principles  enunci- 
ated as  above. 

The  appellee  was  not  bound  to  any  active  diligence  concern- 
ing the  mortgage  given  to  secure  the  notes  endorsed  by  the 
appellant,  and  it  was  not  averred  that  he  made  any  release, 
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transfer  or  other  disposition  of  the  mortgage  prejudicial  to 
the  rights  of  the  appellant.  He  had  the  right  to  maintain  an 
action  on  the  notes  against  the  maker  and  endorsers  without 
resorting  to  the  mortgage.  Allen  v.  Woodard,  125  Mass.  400. 
It  was  consequently  optional  with  him  as  to  whether  he  would 
avail  himself  of  the  security  afforded  by  the  mortgage.  Being 
thus  not  compelled  to  resort  to  the  mortgage,  he  was  under 
no  obligation  to  pay  off  the  Fletcher  mortgage,  or  to  do  any 
other  affirmative  act,  to  preserve  the  lien  reserved  by  the 
mortgage. 

As  has  been  seen,  the  appellant  averred  in  her  answer,  that 
she  was  induced  to  endorse  the  notes  because  of  the  security 
for  their  payment  which  resulted  from  the  mortgage.  The 
inevitable  inference  from  that  averment  is,  that,  when  she 
made  the  endorsement,  she  had  full  information  as  to  value 
of  the  security  which  was  created  by  the  mortgage,  and  of 
the  means  which  might  become  necessary  to  protect  such 
security  and  to  make  it  available  in  the  event  that  she  should 
become  liable  upon  her  endorsement. 

If,  when  she  endorsed  the  notes,  she  relied  upon  the  mort- 
gage for  her  indemnity,  she  was  much  more  interested  in  main- 
taining intact  the  lien  of  the  mortgage  than  was  the  appellee, 
and  it  devolved  upon  her  to  take  whatever  measures  were 
necessary  for  the  preservation  of  that  lien  in  case  she  contin- 
ued to  rely  upon  it. 

It  follows,  from  what  we  have  said,  that  the  appellee  was 
under  no  legal  obligation  to  notify  the  appellant  of  the  insti- 
tution of  the  suit  by  Fletcher  to  foreclose  his  mortgage,  and 
that  the  demurrer  to  the  appellant's  answer  was  correctly  sus- 
tained. 

The  judgment  at  general  term  is  affirmed,  with  costs. 
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Martens  v.  Rawdon  et  al.  i 

Pleading. — Mortgaffc — Foreclosure, — Complaint. — "Duly  Recorded," — A  com- 
plaint to  foreclose  a  mortgage  of  real  estate  against  the  grantee  of  the 
mortgagor,  which  alleges  that  the  mortgage  ''was  daly  recorded  in  the 
mortgage  records  of  Marion  county,  Indiana,"  without  stating  when  it 
was  done,  is  bad  on  demurrer. 

8amk — Memorandum  on  Copy  cf  Mortgage, — Such  a  defect  is  not  aided  by 
a  memorandum  endorsed  upon  the  copy  of  the  mortgage  filed,  but  not 
signed  by  any  one,  it  being  no  part  of  the  complaint ;  nor  would  it  be 
cured  by  it,  if  signed. 

From  the  Marion  Superior  Court. 

F.  M.  Finch  and  J.  A.  Finch,  for  appellant. 
C.  W.  Smith  and  JJ.  0.  Hawkins,  for  appellees. 

WoRDEN,  J.— Complaint  by  the  appellant  against  the  ap- 
pellees to  foreclose  a  mortgage,  executed  on  March  30th, 
1848,  by  Christiana  Martens,  the  plaintiff's  mother,  to  secure 
to  the  plaintiff,  Christiana  Martens,  the  daughter,  the  pay- 
ment of  a  sum  of  money  stated  therein. 

The  complaint  contained  five  paragraphs,  the  first  and 
fourth  of  which  only  remain  in  the  record.  The  first  para- 
graph alleged  that  the  mortgage  "  was  duly  recorded,"  without 
stating  when  or  where ;  and  the  fourth  alleged  that  it  "  was 
duly  recorded  in  the  mortgage  records  of  Marion  county,  In- 
diana,'^ without  stating  when  it  was  done. 

The  defendant  Margaret  F.  Bawdon  answered,  alleging, 
in  substance,  among  other  things,  that,  after  the  execution  of 
the  mortgage,  the  mortgagor,  Christiana  Martens,  intermar- 
ried with  Henry  F.  A.  Joachimi,  and,  with  her  husband,  con- 
veyed the  real  estate  mortgaged  to  one  John  Toucksess,  and 
that  Toucksess  and  his  wife  conveyed  it  to  said  Henry  F.  A. 
Joachimi,  and  that  afterward  Joachimi  and  his  said  wife  sold 
and  conveyed  it  to  John  Bussey.  The  answer  traces  title  to 
the  defendant  through  mesne  conveyances  from  Bussey,  and 
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shows  that  she  is  a  purchaser  for  a  valuable  consideration 
without  notice  of  the  plaintiff's  mortgage. 

The  plaintiff  demurred  to  this  answer  for  want  of  sufficient 
facts,  but  the  demurrer  was  overruled.     Exception. 

The  plaintiff  declining  to  reply,  judgment  was  rendered  for 
the  defendant.   Judgment  affirmed  on  appeal  to  general  term. 

The  judgment  below  must  be  affirmed.  The  answer  of  ^he 
defendant  showed  title  in  herself  free  from  the  mortgage,  un- 
less the  latter  was  so  recorded  as  to  become  constructive  no- 
tice to  her.  Neither  paragraph  of  the  complaint  shows  when 
the  mortgage  was  recorded.  For  aught  that  appears  therein, 
it  may  have  been  recorded  only  on  the  day  on  which  the  ac- 
tion was  commenced. 

The  complaint  should  have  shown  when  the  mortgage  was 
recorded,  in  order  that  it  might  appear  to  have  been  done 
within  the  time  prescribed  by  law,  or  before  the  right  of  the 
defendant,  or  those  under  whom  she  claims,  accrued,  Magee 
V.  Sanderson^  10  Ind.  261 ;  Faulkner  v.  Overturf^  49  Ind. 
266.  There  is,  to  be  sure,  a  memorandum  endorsed  upon  the 
copy  of  the  mortgage  filed,  stating  the  time  of  recording,  but 
this  is  not  signed  by  any  one,  and  if  it  were  it  could  not  aid 
the  defect  in  the  complaint.  See  the  case  last  above  cited ; 
also,  Peru  Bridge  Company  v.  Hendricks,  18  Ind.  11. 

The  judgment  below  is  affirmed,  with  costs. 


No.  8238. 

Morris  v.  Buckeye  Engine  Company  et  al. 

Judgment. — DefavU, — Action  for  Bdie/under  Section  99. — PrcuAvce, — issues. — 
Proof, — An  applicant,  under  section  99  of  the  code,  for  relief  from  a  judg- 
ment by  default,  need  not  prove  his  alleged  defence  to  the  original  action, 
but  he  must  prove  his  excuse  for  suffering  the  default,  and  the  proof  pro 
and  con  may  be  by  affidavit,  including  the  applicant's  verified  complaint 
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or  motion,  or  hy  oral  testimony,  or  by  both  kinds  of  evidence,  in  the  dis- 
cretion of  the  court. 

Same. — Evidence. — Record. — The  exclusion  of  evidence  on  a  particular 
point,  or  of  a  particular  kind,  presents  no  question  when  the  record  does 
not  show  what  other  evidence  was  offered. 

8am£. — DeeedetU£  Estates. — Personalty  belongs  to  B/epresemUdive^  not  to  Widow  and. 
Heirs. — Action. — Parties. — In  an  action,  under  section  99  of  the  code,  to 
be  relieved  from  a  judgment  on  default,  the  complaint  alleged  that  after 
the  death  of  the  judgment  plaintiff,  who  had  obtained  a  judgment  upon 
a]  contract  whereby  M.  and  another  had  agreed  to  release  the  judgment 
plaintiff  from  a  debt  owing  by  him  to  B.,  B.  procured  an  order  against 
the  widow  and  heirs,  the  administrator  not  being  made  a  party,  substi- 
tuting B.  as  plaintiff  in  the  judgment,  and  hence  B.  is  made  defendant 
to  the  application  to  set  the  judgment  aside. 

Hddj  that  the  order  substituting  B.  as  plaintiff  was  a  nullity. 

Held,  also,  that  the  judgment  belonged  to  the  administrator,  not  to  the  wid- 
ow, and  that  B.  was  consequently  not  a  necessary  party  to  the  plaintiff  ^s 
application,  and,  the  administrator  having  made  default,  the  plaintiff 
was  entitled  as  against  him  to  an  order  setting  the  default  aside. 

From  Blackford  Circuit  Court. 

W.  March,  for  appellant. 

JB.  G.  Shinn  and  W.  H.  Carroll,  for  appellees. 

Woods,  J. — This  case  was  an  application  under  the  99th 
section  of  the  Civil  Code,  to  be  relieved  from  a  judgment  on 
de&ult,  taken  against  the  appellant  in  favor  of  James  Swove- 
land,  since  deceased,  and  whose  administrator,  James  Som- 
merville,  was  made  a  defendant.  The  motion  or  complaint 
was  duly  verified,  and,  besides  the  ordinary  averments  neces- 
sary to  such  an  application,  showed  that  the  judgment  from 
which  relief  was  sought  was  rendered  on  a  contract  purport- 
ing to  have  been  made  by  the  appellant  and  others,  whereby 
they  agreed  to  release  Swoveland  from  a  debt  of  $1,150, 
owing  by  him  and  others  named  to  the  Buckeye  Engine 
Company ;  and  that  after  the  rendition  of  the  judgment  said 
company,  on  an  application  to  which  the  appellant  was  not 
made  a  party,  had  procured  an  order  of  the  court  against  the 
heirs  and  widow  of  Swoveland,  no  others  being  made  parties 
to  the  procedure,  declaring  said  company  to  be  substituted  as 
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plaintiff  in  the  Judgment,  instead  of  said  widow  and  heirs  ; 
and  that  for  this  reason  said  company  was  made  a  defendant 
to  the  application. 

The  record  shows  a  de&ult  duly  taken  against  the  adminis- 
trator of  Swoveland,  a  submission  of  the  motion  by  the 
plaintiff,  Morris,  and  the  defendant,  the  Buckeye  Engine 
Company,  to  the  court  for  a  hearing  and  trial,  and  a  finding 
and  judgment  for  the  defendants,  the  appellees. 

It  is  claimed  that  the  court  erred  in  the  following  particu- 
lars: 

First.   In  overruling  the  motion  for  a  new  trial. 

Second.  In  overruling  the  motion  of  the  appellant  to  set 
aside  the  default  and  judgment. 

Third.  In  finding  for  Sommerville  after  he  had  made  de- 
fault. 

The  causes  stated  in  the  motion  for  a  new  trial  are  the  fol- 
lowing : 

1st.  The  finding  is  contrary  to  the  law  and  to  the  evi- 
dence, and  is  not  sustained  by  sufficient  evidence. 

2d.  The  court  erred  in  refusing  to  permit  the  plaintiff  to 
testify  in  his  own  behalf  in  relation  to  his  defence  to  the 
original  action,  and  in  relation  to  his  alleged  excuse  for  not 
appearing  to  the  action. 

3d.  The  court  erred  in  refusing  to  permit  the  plaintiff  to 
read  in  evidence  his  written  motion  in  the  case,  verified  by 
his  affidavit,  or  any  portion  thereof. 

4th.  The  court  erred  in  overruling  the  plaintiff^s  motion  to 
set  aside  the  default  against  him  as  to  each  of  the  defendants. 

It  was  not  necessary  that  the  appellant  should  make  any 
proof  of  his  alleged  defence  to  the  original  cause  of  action. 
That  is  a  matter  which  can  be  tried  only  in  the  original  ac- 
tion, and  for  the  purposes  of  this  proceeding  can  not  be  dis- 
puted.    Buskirk's  Prac.  276-8,  and  cases  cited. 

Whether  his  alleged  excuse  for  permitting  the  judgment  to 
go  by  default  was  true  in  fact,  was  a  matter  to  be  tried  either 
upon  affidavits  pro  and  con,  including  the  verified  complaint 
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or  motion,  which  was  proper  to  be  considered  on  the  part  of 
the  plaintiff,  or  upon  oral  proofe,  or  upon  proofs  of  both 
classes,  in  the  discretion  of  the  court. 

There  is  a  bill  of  exceptions  in  the  record,  showing  that  the 
court  excluded  testimony  offered  by  the  appellant,  as  com- 
plained of  in  the  motion  for  a  new  trial ;  but  whether  the  rul- 
ings were  harmful  to  the  appellant  it  is  impossible  to  say,  for 
the  reason  that  the  record  does  not  show  what  other  proof,  or 
indeed  that  any  other  proof,  was  offered.  We  can  not  say  that 
it  was  shown  that  the  judgment  had  ever  been  taken,  from 
which  it  was  sought  to  be  relieved,  or,  if  taken,  that  the  engine 
company  had  or  claimed  any  interest  therein,  real  or  appar- 
ent It  is  clear,  therefore,  that  for  any  or  all  the  reasons 
assigned  we  can  not  reverse  the  judgment  as  against  said 
company. 

If  it  be  true,  as  alleged,  that  the  widow  and  heirs  of  Swove- 
land,  alone,  were  made  parties  to  the  proceeding  by  which  the 
engine  company  was  substituted  as  plaintiff  in  the  judgment, 
the  order  for  the  substitution  is  a  nullity,  for  the  want  of  the 
administrator  as  a  party ;  for  he  alone  was  the  representative 
of  the  estate ;  and,  this  being  so,  the  engine  company  was  not 
a  necessary,  though  a  proper,  party  to  the  appellant's  applica- 
tion to  set  aside  the  deiault. 

As  to  the  appellee  Sommerville,  administrator  of  Swove- 
land's  estate,  his  default  admitted  the  truth  of  the  petition^ 
and  entitled  the  appellant  to  a  judgment  against  him,  setting 
the  default  aside,  and  admitting  the  appellant  to  defend* 
Whether  such  permission  caan  now  be  of  any  avail  to  him  de- 
pends, of  course,  on  the  fact  whether  the  engine  company  did 
procure  a  valid  order  for  its  substitution  as  plaintiff  and 
owner  of  the  judgment  from  which  the  appellant  seeks  relief. 

The  judgment  of  the  circuit  court,  in  favor  of  the  Buckeye 
Engine  Company,  is  affirmed,  with  costs ;  and  the  judgment 
in  favor  of  the  appellee  James  Sommerville,  administrator  of 
the  estate  of  James  Swoveland,  is  reversed,  with  costs  and 
with  instructions  to  proceed  in  accordance  with  this  opinion. 
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No.  7292. 

Ross  tj.  Thompson. 

Easement. — Grant, — Prescription^ — Deed, — Evidence, — An  easement  is  a  way 
attached  to  an  estate,  belongs  to  the  estate  as  part  of  it,  and  not  to  the 
person  of  the  owner  of  the  estate,  and  a  grant  of  the  estate  passes  the 
easement,  though  not  specified  in  the  deed,  and  even  though  the  latter 
does  not,  in  terms,  convey  appurtenances.  Therefore,  where  title  to  the 
easement  is  claimed  as  having  been  acquired  by  prescription,  proof  that 
the  present  owner  of  the  estate  has  personally  enjoyed  it  for  the  requisite 
period  of  time  is  unnecessary.  It  is  sufficient  that  it  has  been,  during  that 
period,  attached  to  the  estate  of  which  he  is  now  seized. 

Same. — Highway, — Action  for  Damages, — ^A  private  easement  may  exist  in  a 
way  which  is  also  a  public  highway,  and  it  does  exist  whenever  the  lands 
are  so  situated,  with  reference  to  the  highway,  that  the  use  of  the  latter  is 
necessary  for  access  to  the  land.  In  such  case,  the  owner  of  the  land 
can  maintain  a  suit  for  damages  for  obstruction  of  the  highway. 

'Same. — Instruction. — Private  and  Public  Way.-fOhArvxiixm, — In  such  case, 
when  the  fact  of  obstruction  by  the  defendant  is  not  disputed  on  the 
trial,  the  complaint  containing  a  paragraph  for  obstructing  a  private 
way,  and  another  for  obstructing  a  public  way  necessary  to  approach 
the  plaintiff's  lands,  an  instruction  to  the  jury  is  not  available  error, 
which  declares  that ''  The  question  for  you  to  determine  is,  has  the  plain- 
tiff the  easement  by  prescription,  claimed  by  him  in  the  first  paragraph 
of  his  complaint,  or  the  special  interest  in  the  highway,  claimed  in  the 
second  paragraph  of  his  complaint  ?  If  you  find  that  he  has  either,  your 
verdict  should  be  in  his  favor." 

Instruction. — PraxUiee. — There  is  no  error  in  an  instruction  to  the  jury 
which,  announcing  no  legal  proposition,  merely  states  the  nature  of  the 
plaintiff's  claim. 

Private  Way.  —  Obstruction.  —  Pleading.  —  Joinder  oj  Causes.  —  VerdicL  — 
Judgment. — In  a  suit  for  damages,  a  paragraph  of  complaint  for  obstruct- 
ing a  private  way  of  the  plaintiff  may  be  joined  with  one  for  obstruct- 
ing a  public  highway  in  which  the  plaintiff  has  a  special  interest,  and  a 
verdict  for  the  plaintiff  is  good  without  specifying  whether  the  way  is 
public  or  private,  and  a  judgment  thereon,  "  that  the  way  be  opened  up 
and  kept  open,"  is  proper. 

Same. — Prescription. — Instruction, — In  such  case  an  instruction,  declaring 
that  the  plaintiff  can  not  recover  unless  he  has  proved  a  prescriptive 
right  to  the  way  claimed,  but  a  slight  variation  in  any  particular  would 
be  of  no  consequence,  such  as  a  variation  in  the  course  of  the  way  for 
a  few  feet  at  a  given  point,  or  in  the  terminus  of  the  way,  is  corrects 

Highway. — Prescription, — Dedication, — User  for  twenty  years  constitutes  a 
road  a  public  highway,  but  user  for  a  less  period  may  so  constitute  it  by 
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dedication,  all  that  is  required  being  the  assent  of  the  owner  of  the  soil  to 
the  public  use,  and  the  enjoyment  of  such  use  for  such  a  period  tliat  public 
accommodation  and  private  rights  would  be  materially  affected  by  a 
denial  or  interruption  of  the  enjoyment. 

Same. — Acceptance, — An  acceptance  by  the  public  of  such  way  is  shown 
by  long  continued  user,  grading,  macadamizing,  bridging,  or  the  like. 

Same. — EstoppeL — Where  the  owner  of  land  through  which  a  way  rung 
knows  that  another  is  offers  costly  improvements,  in  the  faith  that  the 
way  is  public,  and  making  no  objection,  he  is  estopped  from  asserting 
that  the  way  is  not  public. 

8am£. — Damages. — Injunction. — One  whose  only  mode  of  access  to  his  real 
estate  is  being  interrupted  by  unlawful  obstructions,  may  arrest  the 
injury  by  injunction,  and  he  may  recover  damages  merely  nominal,  not 
being  bound  to  wait  until  the  injury  is  fully  consummated  and  actual 
damages  have  accrued. 

Same. — Dedication. — Intention. — Presumption. — Intention  by  the  owner  of 
the  soil  to  dedicate  a  way  to  public  use  must  appear  by  proof,  but  it 
-will  be  presumed  against  the  owner  of  the  soil,  when  the  easement  has 
been  enjoyed  by  the  public  during  a  period  corresponding  with  the  lim- 
itation of  real  actions,  fixed  by  statute. 

From  the  Jefferson  Circuit  Court. 

O.  E.  Walker  and  W.  S.  Roberts,  for  appellant. 
C  A.  Korbly  and  A.  D,  Vanosdol,  for  appellee. 

Elliott,  C.  J. — This  action  was  instituted  by  the  appellee 
to  recover  damages  for  the  disturbance  of  an  easement,  and 
to  enjoin  the  appellant  jfrom  interfering  with  its  free  use. 

Easements  may  be  acquired  either  by  grant  or  by  prescrip- 
tion, but  in  whatever  manner  acquired  they  are  annexed  to  the 
dominant  estate.  It  is  the  land  constituting  the  dominant 
estate  which  possesses  the  easement ;  not  the  owner  of  the 
land.  The  easement  is  not  attached  to  the  person;  it  is 
part  of  the  estate  and  passes  with  it.  The  enjoyment  by  a 
dominant  estate  of  an  easement  for  a  sufficient  length  of 
time  to  create  a  right  by  prescription,  will  annex  the  ease- 
ment to  that  estate,  and  it  will  pass  by  grant.  It  was  not 
necessary,  therefore,  for  the  appellee  to  show  that  he  had  per- 
sonally enjoyed  the  easement  for  twenty  years.  His  case  is 
made  out  by  showing  that  the  dominant  estate  granted  to 
him  had  acquired  the  easement  by  prescription.     Changes 
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in  ownership  did  not  break  or  interrupt  the  continuance  of  the 
user  by  the  dominant  estate.  The  complaint  shows  the  ap- 
pellee to  be  the  owner  of  the  land  to  which  the  easement  was 
annexed^  and  this  gives  him  the  right  to  sue  for  any  en- 
croachment upon  the  right  of  way. 

The  second  paragraph  of  the  complaint,  it  is  said,  avers 
that  the  right  of  way  described  is  both  a  public  and  a  private 
one.  We  do  not  so  construe  the  pleading.  It  shows  a 
special  right  in  a  public  way.  But  if  it  did  allege  the  right 
of  way  to  be  both  a  public  and  a  private  one,  still,  if  it  showed 
a  clear  infringement  of  the  appellee's  legal  rights,  it  would 
be  good  upon  demurrer.  If  two  causes  of  action  are  improp- 
erly united  in  one  paragraph,  the  remedy  is  by  motion,  and 
not  by  demurrer. 

An  individual  can  not  maintain  an  action  for  the  disturb- 
ance or  obstruction  of  a  public  easement,  unless  he  has  sus- 
tained some  special  injury.  If  the  only  injury  is  one  com- 
mon to  all  having  a  right  to  use  the  highway,  then  no  one  of 
those  suffering  injury  can  maintain  a  private  action.  In  such 
a  case  there  is  a  common  right,  and  one  to  be  vindicated  as  are 
other  public  rights.  There  is  no  distinct  private  right  to  be 
redressed.  A  special  or  peculiar  injury,  different  from  that 
suffered  by  the  community  at  large,  will  entitle  the  person 
injured  to  maintain  an  action.  The  complaint  shows  that  the 
appellee  has  sustained  special  injury.  It  shows  that  his 
premises  are  occupied  by  costly  buildings  erected  for  manu- 
fecturing  purposes ;  that  they  are  surrounded  on  three  sides 
by  steep  hills,  and  that  the  only  means  of  ingress  or  egress  is 
that  supplied  by  the  highway  obstructed  by  the  appellant. 
Clearly  enough  the  injury  to  the  appellee  is  different  and  dis- 
tinct from  that  of  other  members  of  the  community. 

The  second  subdivision  of  the  first  instruction  given  by 
the  court  simply  states  the  claim  of  the  appellee.  It  does 
not  state  any  proposition  of  law  to  the  jury.  There  was  no 
error  in  stating  the  nature  of  the  cause  of  action  relied  upon 
as  entitling  the  appellee  to  a  recovery. 
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The  second  instruction  is  as  follows :  "  The  questions  for 
you  to  determine  are,  has  the  plaintiff  the  easement  by  pre- 
scription, claimed  by  him  in  the  first  paragraph  of  his  com- 
plaint, or  the  special  interest  in  the  highway  claimed  in  the 
second  paragraph  of  his  complaint  ?  If  you  find  that  he  has 
either,  your  verdict  should  be  in  his  favor/^  There  is  no 
valid  objection  to  this  instruction.  If  the  appellee  had  ac- 
quired an  easement  by  prescription  in  a  private  way,  his 
right  of  action  was  complete.  If  the  way  was  a  public  one, 
and  a  special  injury  resulted  to  him  from  its  obstruction,  an 
action  would  lie.  Had  there  been  any  dispute  as  to  the  fact 
that  obstructions  were  placed  upon  the  way,  then  the  in- 
struction would  have  been  too  narrow ;  but  there  was  no  such 
dispute.  If  the  appellant  is  right  in  his  contention,  that  two 
such  causes  of  action  as  those  stated  in  the  instruction  were 
improperly  joined,  the  point  should  have  been  presented  by 
demurrer.  We  think,  however,  that  the  causes  of  action 
were  properly  joined.  One  having  a  right  in  a  way,  and  be- 
ing uncertain  as  to  its  character,  may  in  separate  paragraphs 
assign  to  it  either  a  public  or  a  private  character,  and,  if  the 
evidence  proves  it  to  be  either,  he  may  recover,  provided,  of 
course,  that  other  facts  essential  to  his  cause  of  action  are 
established. 

In  criticising  this  instruction  counsel  say  that  it  is  errone- 
ous, because  it  affirms  that  an  individual  may  have  a  special 
interest  in  a  public  highway.  Cases  almost  without  number, 
and  certainly  without  opposition,  declare  that  an  action  may 
be  maintained  by  a  citizen  who  has  sustained  special  injury ; 
and  it  would  be  impossible  to  conceive  special  injury  where 
there  was  no  special  interest.  The  special  interest  gives  the 
cause  of  action ;  the  extent  of  the  injury  measures  the  compen- 
sation. A  man  who  owns  a  business  block,  fronting  on  a 
public  highway  which  affords  the  means  of  getting  into  or  out 
of  his  property,  has  certainly  a  special  interest  in  the  public 
way.  It  is  quite  plain,  that,  if  the  highway  were  closed,  his 
building  would  be  almost,  if  not  altogether,  valueless.     Stet- 
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8071  V.  Fcucoriy  19  Pick.  147 ;  JB^oa;  v.  Mayor y  efc.,  56  Barb. 
404 ;  SchuUe  v.  iVbr^A  Pacific,  etc.,  Co.,  50  Cal.  592 ;  Saiixay 
V.  Hunger,  42  Ind.  44. 

The  instructions  do  not  declare  that  an  individual  can  have 
a  private  way  by  prescription  in  a  public  highway.  They  do 
assert  that  he  may  have  a  special  right  or  interest  in  a  public 
highway  upon  which  his  land  abuts.  This  is  good  law*  A 
man's  interest  in  a  public  highway  which  affords  means  of 
getting  to  or  from  his  land  is  a  right  which  even  the  Legisla- 
ture can  not  take  from  him  without  compensation.  Coming 
V.  Lowerre,  6  Johns.  Ch.  439 ;  The  Common  Coun^nl,  etc.,  v. 
Croaa,  7  Ind.  9 ;  Haynes  v.  Thomaa,  7  Ind.  38 ;  Butterworth 
V.  BartleU,  50  Ind.  537 ;  The  State  v.  Berdetta,  73  Ind.  185. 
While  the  dedication  of  the  highway  is  to  the  public,  yet^ 
through  the  same  act  of  dedication,  private  rights  are  conferred 
which  the  donor  can  not  retake,  nor  the  Legislature  impair. 
City  of  Cincinnati  v.  White,  6  Peters,  431 ;  Morgan  v.  Rail- 
road Co.,  96  U.  S.  716;  Baker  v.  Johnston,  21  Mich.  319; 
Mayor,  etc.,  v.  Franklin,  12  Gra.  239 ;  City  of  Peoria  v.  John-- 
ston,  56  111.  45 ;  Haynes  v.  Thomas,  supra;  Tate  v.  The  Ohio,, 
etc.,  R.  R.  Co.,  7  Ind.  479 ;  Protzman  v.  Indianapolis,  etc.,  iJ. 
R.  Co.,  9  Ind.  467 ;  The  Indiana,  etc.,  R.  W.  Co.  v.  Boden, 
10  Ind.  96.  Some  of  the  cases  cited  from  our  own  reports 
have  been  overruled,  in  so  far  as  they  hold  that  the  law  re- 
quiring a  railway  company  to  cause  an  assessment  of  dam- 
ages to  be  made  and  tendered  does  not  apply  where  the  abut- 
ter's interest  in  the  street  is  taken ;  but  this,  instead  of  weak- 
ening, really  strengthens  the  doctrine  that  an  abutter  may 
have  a  special  interest  in  a  highway.  Cox  v.  The  LouisvUk, 
etc.,  R.  R.  Co.,  48  Ind.  178. 

The  seventh  instruction  declares  that  the  appellee  can  not 
recover  unless  he  has  proved  a  prescriptive  right  to  the  way 
claimed,  but  that  "  a  slight  variation  in  any  particular  would 
be  of  no  consequence, — such  a  variation  in  the  course  of  the 
way  for  a  few  feet  at  a  given  point,  or  in  the  terminus  of  the 
way.''    The  objection  to  this  instruction  is  thus  stated  in  the 
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brief  of  counsel :  "  The  first  paragraph  of  the  complaint  does 
not  show  what  way  is  claimed^  and  the  second  is  as  to  a  pub- 
lic way,  and  we  claim  that  the  law  requires  the  way  to  be 
clearly  defined,  and  so  proven/'  This  objection  can  not  pre- 
vail. If  the  right  is  proved  substantially  as  laid  in  the  com- 
plaint, it  is  su£Bcient.  A  deviation  of  a  few  feet  for  a  short 
distance  can  not  be  allowed  to  defeat  the  right  to  recover.  It 
is  true  that  the  way  must  be  defined  with  reasonable  certainty^ 
and  we  think  it  is  so  defined  in  this  case. 

The  eleventh  instruction  again  tells  the  jury  what  is 
charged  in  the  second  paragraph  of  the  complaint,  and  is  sub- 
stantially the  same  as  the  first  instruction.  We  think  it  cor- 
rectly states  the  charge  of  the  complaint,  and  an  instruction 
which  does  this  can  not  be  deemed  erroneous. 

The  twelfth  instruction  is  not  very  clearly  drawn,  but  we 
think  it  correctly  expresses  the  law.  One  branch  of  the  in- 
struction is,  in  effect,  as  follows :  If  the  way  was  opened  by 
the  owners  of  the  land  in  1849  or  1850^  and  it  has  been 
since  that  time  used  as  a  public  highway  by  the  public,  and 
as  such  improved  by  the  public  authorities,  and  the  owners 
of  the  land  over  which  it  runs  knowingly  permitted  private 
rights  to  be  acquired  on  the  faith  that  it  was  a  public  high- 
way, then  said  road  became  "a  public  highway  by  dedica- 
tion.'^ There  are  several  distinct  principles  bound  up  in  this 
instruction,  and  these  we  shall  state  and  dispose  of  separately. 

The  user  for  twenty  years  was  sufficient  to  give  the  public 
an  easement,  and  to  constitute  the  road  a  public  highway. 
User  for  a  less  period  of  time  than  twenty  years  will  in  many 
cases  be  sufficient.  The  rule  is  thus  stated  by  Judge  Dillon : 
"No  specific  length  of  possession  is  necessary  to  constitute  a 
valid  dedication ;  all  that  is  required  is  the  assent  of  the  owner 
of  the  soil  to  the  public  use,  and  the  actual  enjoyment  by  the 
public  of  the  use  for  such  a  length  of  time  that  the  public  ac- 
commodation and  private  rights  would  be  materially  affected 
by  a  denial  or  interruption  of  the  enjoyment."  ^  2  Dillon 
Munic.  Corp.,  sec.  631.      CUy  of  EvansviUe  v.  Evans,  37  Ind. 
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229 ;  Holcraft  v.  King,  25  Ind.  352 ;  J^ate  v.  HUl,  10  Ind.  219  ; 
Mauck  V.  The  State,  66  Ind.  177. 

Acceptance  by  the  public  is  said  to  be  necessary  in  order 
to  constitute  the  way  a  public  one.  Mansur  v.  The  State,  60 
Ind.  357.  The  great  weight  of  authority  is  that  long  contin- 
ued user  by  the  public  is  sufficient  evidence  of  acceptance. 
However  it  may  be  as  to  the  effect  of  user,  it  is  well  settled 
that  improving  the  way  by  grading,  macadamizing,  bridging 
or  the  like,  is  sufficient  evidence  of  acceptance  by  the  public. 
2  Dill.  Munic.  Corp.,  sec.  642 ;  Angell  Highways,  sec.  161 ; 
Washburn  Easements,  3d  ed.,  197. 

Another  branch  of  the  instruction  asserts,  substantially, 
that,  where  the  owner  of  lands  through  which  the  way  runs, 
knows  that  another  is  erecting  costly  buildings  and  making 
improvements  in  the  faith  that  the  way  is  a  public  one,  and 
such  owner,  possessing  full  knowledge  of  what  is  being  done, 
offers  no  objection,  he  is  estopped  from  asserting  that  the  way 
is  not  a  public  one.  The  question  was  exhaustively  discussed 
by  the  Supreme  Court  of  the  United  States  in  Morgan  v. 
Railroad  Co.,  supra,  and  it  is  held  that  the  doctrine  of  estop- 
pel fully  applies  to  such  cases.  There  is  nothing  in  the  case 
of  Mansur  v.  Haughey,  60  Ind.  364,  which  conflicts  with  the 
view  here  expressed. 

In  another  part  of  this  instruction,  reference  is  made  to 
the  special  interest  in  the  way  claimed  by  the  appellee.  Coun- 
sel say :  "  As  to  the  special  damage,  we  say  none  is  suffi- 
ciently alleged,  and  prospective  damage  won't  do ;  it  must  be 
a  damage  he,  the  appellant,  has  already  sustained  which  will 
entitle  him  to  sue  alone."  This  position  can  not  be  main- 
tained. One  who  has  erected  costly  buildings  for  a  particular 
manu&cturing  purpose  is  not  bound  to  wait  until  his  build- 
ings are  rendered  valueless  by  the  blocking  up  of  the  high- 
way which  supplies  the  only  means  of  ingress  or  egress,  but 
may  proceed  by  injunction.     2  Story  Eq.  Juris.,  section  924. 

The  principle,  that  where  a  right  may  be  extinguished  by 
the  continuance  of  a  wrong,  an  action  will  lie,  although  there 
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are  no  perceptible  damages,  applies  to  this  case,  "  I  can  very 
well  understand,"  says  Judge  Story,  "that  no  action  lies  in  a 
cause  where  there  is  damnum  absqae  injuria,  that  is,  where 
damage  is  done  without  any  wrong  or  violation  of  any  right 
of  the  plaintiff.  But  I  am  not  able  to  understand,  how  it 
can  correctly  be  said,  in  a  legal  sense,  that  an  action  will  not 
lie,  even  in  case  of  a  wrong  or  violation  of  a  right,  unless  it  is 
followed  by  some  perceptible  damage,  which  can  be  established, 
as  a  matter  of  feet ;  in  other  words,  that  injuria  sine  damno  is 
not  actionable.  On  the  contrary,  from  my  earliest  reading,  I 
have  considered  it  laid  up  among  the  very  elements  of  the 
common  law,  that,  wherever  there  is  a  wrong,  there  is  a 
remedy  to  redress  it ;  and  that  every  injury  imports  damage  in 
the  nature  of  it ;  and,  if  no  other  damage  is  established,  the 
party  injured  is  entitled  to  a  verdict  for  nominal  damages." 
Webb  V.  The  Portland  Manufg  Co.,  3  Sumner,  189.  Broom^s 
Com.  93 ;  Washburn  Easements,  295. 

The  motion  for  a  new  trial  assigns  as  a  reason,  "that  the 
court  erred  in  refusing  to  give  to  the  jury  instructions  8  and 
9,  asked  for  by  the  defendant."  There  are  no  other  instruc- 
tions referred  to  in  the  motion  as  having  been  refused,  and 
we  can  only  consider  the  ruling  refusing  the  two  mentioned ; 
for  it  is  a  firmly  settled  rule  of  practice  that  the  particular 
rulings  to  which  objection  is  taken  must  be  specified  in  the 
motion  for  a  new  trial.  Nothing  is  said  in  the  brief  as  to  the 
refiisal  to  give  the  eighth  instruction,  and  we  are,  therefore, 
only  required  to  examine  the  ruling  refusing  the  ninth. 

The  ninth  instruction  asked  by  the  appellant  is  as  follows : 
''I  also  instruct  you  that  there  can  be  no  valid  dedication  to 
the  public  of  such  right  of  way  as  is  claimed,  unless  it  is 
proved  that  the  owner  of  the  soil  intended  a  dedication  of  the 
way  to  the  public."  This  instruction  asserts  an  abstract  prop- 
osition of  law  correctly.  There  is  no  doubt  that  intention 
to  dedicate  is  essential  to  constitute  a  valid  dedication.  It  is 
not  necessary  that  this  intention  should  be  expressly  declared^ 
Vol.  78.-7 
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nor  is  it  necessary  that  it  should  be  directly  proved.  The  in- 
tent to  dedicate  must^  however,  clearly  appear.  "But  such 
intent  will  be  presumed  against  the  owner  where  it  appears 
that  the  easement  in  the  street  or  property  has  been  used 
and  enjoyed  by  the  public  for  a  period  corresponding  with 
the  statutory  limitation  of  real  actions.''  2  Dill.  Munic. 
Corp.,  section  637.  Our  statute  is  explicit  upon  this  subject : 
"All  public  highways  which  have  been  or  may  hereaf- 
ter be  used  as  such  for  twenty  years  or  more,  shall  be  deemed 
public  highways.''  Where,  therefore,  there  has  been  twenty 
years  user,  the  way  is  to  be  deemed  a  public  one,  and  those  as- 
serting rights  in  it  are  not  bound  to  show  an  original  in- 
tent to  dedicate.  The  law  makes  the  lapse  of  time  sufficient, 
without  any  further  evidence.  It  was  not  error  to  refuse  this 
instruction,  for  it  left  out  of  consideration  the  important  ele- 
ment of  the  lapse  of  time.  Instructions  must  not  only  assert 
correct  propositions  of  law,  but  they  should  also  assert  the 
law  in  such  a  form  as  to  make  it  fisiirly  applicable  to  the  par- 
ticular cas^  in  which  it  is  asked. 

It  is  a  familiar  rule,  that,  where  an  instruction  is  substan- 
tially contained  in  others  given,  there  is  no  error  in  refusing 
it,  and,  conceding  the  instruction  under  immediate  mention  to 
be  correct,  there  was  no  available  error  in  refusing  to  give  it 
to  the  jury,  for  it  is  substantially  given  in  other  instructions. 
A  careful  examination  of  the  instructions,  which  are,  as  ap- 
pellant's counsel  claim,  somewhat  contradictory,  has  satisfied 
us  that,  if  any  error  was  committed,  it  was  in  his  favor  and 
not  against  him. 

The  deeds  forming  appellee's  chain  of  title  do  not  contain 
any  reference  to  the  easement,  nor  contain  the  term  appurte- 
nances, and  the  appellant  argues  that  they  are  not  sufficient  to 
carry  the  easement.  It  is  not  necessary  that  the  deed  convey- 
ing the  principal  estate  should  describe  the  subordinate,  nor 
use  the  term  appurtenances.  The  conveyance  ofme"3oHrinant 
estate  carries  the  easement.  Keiper  v.  Klein,  51  Ind.  316 ; 
Sanxay  v.  Hunger,  supra. 
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There  was  no  error  in  rendering  judgment  for  nominal 
damages^  although  no  actual  damages  were  proved.  We  have 
already  discussed  this  question  in  considering  the  instructions. 

The  appellant  complains  of  the  ruling  upon  his  motion  for 
a  venire  de  now.  His  position  is  that  the  verdict  is  ill  be- 
cause it  does  not  find  whether  the  way  was  a  public  or  a  pri- 
vate one.  The  verdict  is  in  the  usual  form,  and  finds  gener- 
ally for  the  plaintiff,  and  there  is  certainly  no  defect  or  uncer- 
tainty upon  its  &ce.  Both  paragraphs  of  the  complaint  were 
good,  and  the  verdict  may  be  supported  upon  either.  There 
was  no  error  in  overruling  appellant's  motion. 

What  judgment  a  verdict  will  warrant,  is  a  very  different 
question  from  that  presented  by  a  motion  for  a  venire  de  novo. 
So,  too,  is  the  question  whether  the  judgment  was,  or  was  not, 
a  proper  one.  Objections  to  the  judgment  must  be  specifi- 
cally stated  in  the  trial  court,  or  they  will  not  be  available  on 
appeal.  No  objections,  other  than  those  presented  to  the  trial 
court,  can  be  urged  in  the  appellate  court.  The  objection  in 
this  case  was  thus  stated:  ^'The  defendant  excepts  to  the 
judgment  of  the  court  on  the  verdict  ordering  said  way  to  be 
opened  up,  and  kept  open  said  width  '^  This  exception  can 
not  be  maintained.  Whether  the  way  was  public  or  was  pri- 
vate, appellee  had  a  right  to  have  it  kept  open.  The  owner 
of  the  servient  estate  has  as  little  right  to  obstruct  a  private 
way  as  he  has  to  obstruct  a  public  highway.  In  any  view  of 
the  case,  appellee  was  entitled  to  the  relief  adjudged  him. 

There  is  no  error  in  the  record  requiring  a  reversal,  and 
the  judgment  is,  therefore,  affirmed. 
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Will. — Chaintable  Trust, — IrUoxwaiing  Liquors. — A  bequest  in  a  will,  devis- 
ing to  the  trustees  of  a  certain  organized  church,  having  trustees,  and  to 
their  successors,  $1,000,  to  be  put  at  interest,  and  the  interest  to  be  ap- 
propriated annually  to  the  suppression  of  the  manufacture,  sale  and 
use  of  intoxicating  liquors,  and  providing  that  if  said  trustees  failed  for 
two  successive  years  to  use  the  interest  as  directed,  then  the  whole  be- 
quest should  go  to  the  heirs  of  the  testator,  is  valid. 

From  the  Spencer  Circuit  Court. 

D.  T.  Laird  and  W.  H,  Thomas,  for  appellants. 
7.  /S.  Moore  and  T.  F.  DeBruler,  for  appellees. 

BiCKNELL,  C.  C. — The  last  will  of  James  D.  Allen  con- 
tained the  following  provisions : 

"  Item  2.  I  will  and  bequeath  to  the  Trustees  of  the  Meth- 
odist Episcopal  Churchy  now  organized  in  Bockport^  Indiana, 
and  to  their  successors  in  oflSce,  $1,000,  to  be  put  at  interest, 
and  the  interest  to  be  applied,  annually,  to  the  payment  of  the 
salary  of  the  preacher  in  charge  at  the  time. 

"  Item  3.  I  will  and  bequeath  to  the  aforesaid  trustees, 
$1,000,  to  be  put  at  interest,  and  the  interest  to  be  appropri- 
ated, annually,  to  the  suppression  of  manufacturing,  selling 
or  using  of  intoxicating  liquors.  Now,  should  the  said  trus- 
tees refuse  or  neglect  for  two  successive  years  to  use  the 
above  named  interest  as  directed,  in  either  or  both  cases  any 
one  of  my  legal  heirs  shall  have  the  right  to  draw  out  both 
principal  and  interest,  and  divide  it  equally  between  my  heirs. 

"Item  8.  I  will  that  the  trustees,  heretofore  designated, 
shall  superintend  the  carrying  out  of  this  will,  and  the  wind- 
ing up  of  my  estate,  by  electing  one  of  their  body  as  execu- 
tor ;  but  if  none  of  their  body  be  willing  to  serve,  then  for 
them  to  agree  on  some  good  man,  outside  of  their  body;  then 
after  the  said  trustees  have  selected  an  executor,  it  is  my  will 
that  they,  as  a  body,  shall  continue  to  see  that  the  will  be  fully 
and  fiiithfully  carried  out.'' 


NOVEMBER  TERM,  1881.  101 

■^'■'  — — ^W^— ^^1  !»■■■■  ■■■■■■.  »^i.  ■     ■  —     I  ^M^.—    ■■■—  111 

Haines  et  al.  v.  Allen  et  aL 

The  will  was  dated  March  16th,  1878;  the  testator  died 
August  1st,  1878.  At  those  dates  the  trustees  of  the  Meth- 
odist Episcopal  Church,  in  Rockport,  were  Lewis  G.  Smith, 
John  Bayse,  James  P.  Bennett,  James  H.  Willian  and  Wil- 
liam H.  Thomas.  Of  these  John  Bayse  undertook  to  act  as 
executor  of  the  will,  but  he  soon  resigned,  and  Willis  Haines 
was  appointed  administrator  with  the  will  annexed  de  bonis 
rum.  The  testator  died  a  widower  without  issue ;  his  only 
heirs  at  law  were  his  brothers  and  sisters,  and  his  nephews  and 
nieces. 

These  heirs  at  law,  in  October,  1879,  brought  this  suit 
against  the  administrator  de  bonis  non  and  the  trustees,  stating 
in  their  complaint  the  foregoing  facts  and  claiming  that  the 
bequest  to  the  trustees  was  void  for  uncertainty,  and  that  the 
money  belonged  to  the  heirs ;  and  they  prayed  that  the  pro- 
bate of  the  will,  as  to  said  item  3,  should  be  set  aside  and 
declared  void,  and  that  said  administrator  should  be  required, 
in  settling  said  estate,  to  pay  said  $1,000  to  the  plaintifis. 

A  demurrer  to  the  complaint,  for  insufficiency  of  fects,  was 
overruled,  and,  the  defendants  refusing  to  answer,  final  judg- 
ment was  rendered  against  them  upon  the  demurrer,  that  the 
third  item  of  the  will  is  void ;  that  as  to  said  $1,000  the  tes- 
tator died  intestate,  and  that  the  plaintiffs  are  entitled  to  it, 
and  that  said  administrator  shall  pay  it  to  them  in  course  of 
distribution. 

From  this  judgment  the  defendants  appealed.  The  only 
error  assigned  is  overruling  the  demurrer  to  the  complaint. 

There  is  no  brief  on  behalf  of  the  appellees. 

The  complaint  alleges  that  the  will  can  not  be  carried  into 
execution,  because  it  does  not  define  what  are  intoxicating 
liquors,  nor  authorize  the  trustees  to  do  so ;  and  does  not 
point  out  how  the  money  shall  be  used  to  secure  the  object  of 
the  bequest,  and  because,  if  the  trustees  should  fail  or  refuse 
to  execute  the  trust,  there  is  no  beneficiary  named  in  the  will, 
with  power  to  require  the  enforcement  of  the  trust. 

These  objections  can  not  be  sustained.     The  phrase  "  intox- 
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icating  liquors  ^^  means  liquors  that  will  intoxicate ;  no  defi- 
nition of  it  is  necessary. 

The  will  need  not  point  out  any  plan  by  which  the  objects 
of  the  bequest  shall  be  accomplished.  It  is  sufficient  if  the 
will  appoints  trustees^  with  power  to  appropriate  the  money 
in  aid  of  the  object  named^  in  such  manner  as  they  shall  think 
fit.  Whitman  v.  LeXy  17  S.  &  R.  88 ;  Beehnan  v.  Bonsory  23 
N.  Y.  298. 

The  will  provides  what  shall  be  done^  if  the  trustees  feil  to 
execute  the  trust,  and  where  the  bequest  is  for  a  general  char- 
ity, such  as  a  provision  for  a  class  of  indigent  persons,  or  for 
the  suppression  or  alleviation  of  any  of  the  forms  of  wretch- 
edness and  vice,  and  proper  trustees  are  appointed  to  execute 
the  bequest,  it  is  not  necessary  that  any  individual  beneficiary 
be  named. 

Preventing  the  use  of  intoxicating  liquors,  regarded  as  a 
means  of  promoting  individual  and  social  welfare,  may  be 
deemed  a  proper  subject  of  charitable  bequest,  and  whether 
the  object  shall  be  sought  by  the  distribution  of  documents  or 
by  lectures,  or  by  other  reasonable  and  appropriate  means,  is 
a  matter  within  the  discretion  of  the  trustees. 

Where  "certain  and  ascertainable  trustees  are  appointed, 
with  full  powers  to  select  the  beneficiaries  and  devise  a 
scheme  or  plan  of  application  of  the  funds  appropriated  to  the 
charitable  object,  the  court  will,  through  the  trustees,  execute 
the  charity. 

Where  trustees  capable  of  taking  the  legal  estate  were  or- 
iginally appointed,  so  that  a  valid  use  was  in  the  first  instance 
raised,  and  the  case  was  thus  brought  within  the  jurisdiction  of 
the  court  of  chancery,  that  court  will  supply  any  defect  which 
may  arise  in  consequence  of  the  death,  or  disability  or  refusal 
of  the  trustees  to  act.  Grimes'  Ex'ra  v.  Harmon,  35  Ind. 
198.  The  following  cases  support  the  foregoing  conclusions, 
and  show  that  the  will  under  consideration  was  valid.  De- 
Bruler  v.  Ferguson,  54  Ind.  549 ;  MeCord  v.  Ochiltree,  8  Blackf. 
15;  Vidal  v.  Girard's  ExWs,  2  How.  127;  Cruse  v.  Axtell, 


NOVEMBER  TERM,  1881. 


103 


Kane  et  aL  v.  The  State,  ex  reL  Woods. 


60  Ind.  49 ;  Craig  v.  Secrist,  54  Ind.  419 ;  The  Board,  etc., 
V.  Bogers,  55  Ind.  297 ;  Ex  parte  Lindley,  32  Ind.  367. 

The  court  below  erred  in  overruling  the  demurrer  to  the 
complaint.  The  judgment  of  the  court  below  ought  to  be 
reversed,  and  the  cause  remanded,  with  instructions  to  the 
court  below  to  sustain  the  demurrer  to  the  complaint. 

Peb  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be  and  it  is 
hereby  in  all  things  reversed,  at  the  costs  of  the  appellees,  and 
this  cause  is  remanded,  with  instructions  to  the  court  below 
to  sustain  the  demurrer  to  the  complaint. 


No.  8215. 

Kane  et  al.  v.  The  State,  ex  rel.  Woods. 

Intoxicating  Liquors. — OoTuiihitional  Law. — License  to  Sell. — Band, — So 
much  of  section  4  of  the  act  of  March  17th,  1875,  regulating  and  licens- 
ing the  sale  of  intoxicating  liquors  (1 B.  S.  1876,  p.  870),  as  requires  the 
applicant  for  such  license  to  give  bond  to  the  State  of  Indiana,  condi- 
tioned, among  other  things,  that  he  will  pay  all  fines  and  costs  that  may 
he  assessed  against  him  for  any  violations  of  the  provisions  of  said  act, 
is  matter  properly  connected  with  the  subject  of  the  act,  and  is,  there- 
fore, a  constitutional  and  valid  provision. 

Same. — Licensee's  Bond, — Fines  and  Costs. — Rights  of  Replevin  Bail — Suhrogof 
Hon. — Where  fines  and  costs  have  been  assessed  against  one  licensed  to 
sell  intoxicating  liquors,  for  violations  of  the  provisions  of  said  act,  and 
his  replevin  bail  has  been  compelled  to  pay  and  has  paid  such  fines  and 
eosts,  such  replevin  bail  may  be  subrogated  to  the  rights  of  the  State  in 
such  licensee's  bond,  and  may  recover  thereon  from  the  licensee  and  his 
sureties  in  such  bond  the  amount  so  paid  by  such  replevin  bail,  with  in- 
terest and  costs. 

From  the  Fayette  Circuit  Court. 

W.  C.  Forrey  and  R.  A.  Dumariy  for  appellants. 
iJ.  Conner,  for  appellee. 
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HowK,  J. — In  this  case  the  only  error  assigned  by  the  ap- 
pellantS;  the  defendants  below,  is  the  decision  of  the  circuit 
court  in  overruling  their  demurrer,  for  the  want  of  sufficient 
facts,  to  the  complaint  of  the  appellee's  relator. 

The  suit  was  commenced  before  a  justice  of  the  peace  of 
Fayette  county,  by  the  appellee's  relator  against  John  Col- 
lins and  the  appellants,  John  Kane  and  Martin  Hogan,  as 
defendants.  On  the  trial  of  the  cause,  the  justice  gave  judg- 
ment against  the  defendants,  from  which  they  appealed  to  the 
circuit  court.  The  cause  was  there  tried  by  the  court,  and  a 
finding  was  made  for  the  appellee's  relator,  and  judgment  was 
rendered  accordingly ;  and  from  this  judgment  the  said  Kane 
and  Hogan  only  have  appealed  to  this  court. 

In  his  complaint  the  appellee's  relator  alleged,  in  sub- 
stance, that  the  said  John  Collins,  on  the  7th  day  of  March, 
1877,  applied  to  the  board  of  commissioners  of  Fayette 
county,  Indiana,  for  a  license  to  sell  intoxicating  liquors  in 
less  quantities  than  a  quart  at  a  time,  to  be  drank  on  the 
premises  in  said  county ;  that  on  the  10th  day  of  March, 
1877,  the  said  John  Collins  and  the  appellants  filed  their 
bond  with  the  auditor  of  said  county,  said  Collins  as  principal 
and  appellants  as  his  sureties  therein,  payable  to  the  State  of 
Indiana  in  the  penal  sum  of  $2,000,  and  conditioned  that  the 
said  John  Collins  should  keep  an  orderly  and  peaceable  house, 
and  should  pay  all  fines  and  costs  that  might  be  assessed 
against  him,  for  any  violation  of  the  provisions  of  an  act  to 
regulate  the  sale  of  intoxicating  liquors,  etc.,  approved 
March  17th,  1875,  and  that  he  would  pay  all  judgments  that 
might  be  assessed  against  him  for  civil  damages  for  unlawful 
sales  under  said  act — a  copy  of  which  bond  was  filed  with  and 
made  part  of  said  complaint;  that  said  bond  was  accepted 
and  approved  by  the  auditor  of  said  county,  on  the  10th  day 
of  March,  1877,  and  thereupon  license  was  issued  to  said 
John  Collins,  for  a  term  of  one  year  from  the  7th  day  of 
March,  1877,  authorizing  him  to  sell  intoxicating  liquors,  ac- 
cording to  the  provisions  of  said  act,  during  one  year ;  that 
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said  John  Collins  had  broken  the  condition  of  said  bond,  in 
this,  that  on  the  2d  day  of  November,  1877,  he  was  convicted 
by  said  Fayette  Circuit  Court  of  selling  intoxicating  liquors 
to  a  minor,  in  four  cases,  in  August,  1877,  as  would  appear 
froia  Order  Book  No.  7  of  said  court,  said  Collins  at  the 
time  selling  under  said  license  and  bond ;  that  the  aggregate 
amount  of  said  fines  and  costs  was  $143.94,  a  bill  of  particulars 
of  which  was  filed  therewith  and  made  part  thereof;  that,  at  the 
request  of  said  John  Collins,  the  appellee's  relator  acknowl- 
edged himself  replevin  bail  for  the  stay  of  execution  of  said 
fines  and  costs,  in  open  court;  that  the  said  John  Collins 
fiiiled  to  pay  said  fines  and  costs,  at  the  time  said  stay  expired, 
and  that  the  said  relator  was  compelled  to  pay  the  same,  to 
his  great  damage  in  the  sum  of  $190.    Wherefore,  etc. 

It  will  be  readily  seen,  from  the  allegations  of  this  com- 
plaint, that  the  bond  described  therein  was  executed  under 
and  pursuant  to  the  provisions  of  section  4  of  "  An  act  to  reg- 
ulate and  license  the  sale  of  spiritous,  vinous  and  malt  and 
other  intoxicating  liquors,"  approved  March  17th,  1875.  We 
set  out  so  much  of  this  section  as  relates  to  the  bond,  as  fol- 
lows : 

"  Sec.  4.  The  board  of  county  commissioners  at  such  term 
shall  grant  a  license  to  such  applicant  upon  his  giving 
bond  to  the  State  of  Indiana,  with  at  least  two  freehold  sure- 
ties, resident  within  said  county,  to  be  approved  by  the 
county  auditor,  in  the  sum  of  $2,000,  conditioned  that  he  will 
keep  an  orderly  and  peaceable  house,  and  that  he  will  pay  all 
fines  and  costs  that  may  be  assessed  against  him  for  any  vio- 
lations of  the  provisions  of  this  act,  and  for  the  payment  of 
all  judgments  for  civil  damages  growing  out  of  unlawful 
sales,  as  provided  for  in  this  act,  which  bond  shall  be  filed 
with  the  auditor  of  said  county.''     1  R.  S.  1876,  p.  870. 

The  first  point  made  in  argument  by  the  appellants'  coun- 
sel, in  their  brief  of  this  cause,  is,  that  so  much  of  said  section 
4  as  requires  that  the  bond  of  the  licensee  shall  be  condi- 
tioned ^Hhat  he  will  pay  all  fines  and  costs  that  may  be 
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iissessed  against  him  for  any  violations  of  the  provisions  of 
this  act/'  is  unconstitutional  and  void^  for  the  reason  that  this 
requirement  or  provision  of  the  statute  is  not  expressed  or 
contemplated  in  the  title  of  the  act^  and  is^  therefore,  in  direct 
violation  of  the  mandate,  in  section  19,  of  article  4,  of  the 
Constitution  of  1851,  to  the  effect  that  the  subject  of  every 
act  shall  be  expressed  in  its  title.     This  point  does  not  seem 
to  us  to  be  well  taken.    The  constitutional  provision  referred 
to  only  requires  that  the  subject  of  the  act  shall  be  expressed 
in  its  title.     Certainly  it  does  not  require,  as  the  appellants' 
counsel  seem  to  think  it  does,  that  all  matters  properly  con- 
nected with  the  subject  of  the  act  should  also  be  expressed 
in  the  title  thereof.     In  this  case,  the  subject  of  the  act  under 
•consideration  was  the  regulation  and  license  of  the  sale  of  in- 
toxicating liquors,  and  this  subject  was  clearly  and  explicitly 
expressed  in  the  title  of  the  act.     It  was  not  necessary  that 
the  title  of  the  act  should  go  further  and  contain  an  expres- 
sion, or  even  an  indication,  of  the  various  regulations  and 
requirements  of  the  statute,  with  which  the  applicant  must 
comply  before  he  would  be  entitled  to  or  could  obtain  the  li- 
cense sought  for.     Any  other  construction  of  section  19,  of 
article  4,  of  the  Constitution  of  1861,  than  the  one  here  given, 
would  render  it  necessary  that  the  title  of  an  act  should  be  al- 
most as  full  and  explicit  in  its  details  as  the  act  itself.     Such 
a  construction  would  burthen  the  statute  books  with  titles 
long  drawn  out,  which,  practically,  would  be  of  little  or  no 
benefit  to  any  one.     We  are  of  the  opinion  that  the  title  of 
the  'temperance  law  of  March  17th,  1875,  sufficiently  ex- 
pressed the  subject  of  the  act,  and  that  the  provision  of  sec- 
tion 4  of  said  act,  requiring  the  bond  of  the  licensee  to  be 
conditioned,  inter  cUia,  "that  he  will  pay  all  fines  and  costs 
that  may  be  assessed  against  him  for  any  violations  of  the 
provisions  of  this  act,"  was  not  unconstitutional  and  void  by 
reason  of  any  omission  or  defect  in  the  title  of  the  act.     The 
State,  ex  rel.,  v.  Tlie  Board,  etc,  26  Ind.  522;  McCaslin  v. 
The  State,  ex  rel,,  44  Ind.  151 ;   The  State,  ex  reL,  v.  Tv^ker, 
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46  Ind.  365 ;  Fletcher  v.  The  StaJte,  54  Ind.  462 ;  (yXarie  v. 
The  StaUy  69  Ind.  183 ;  Shipley  v.  The  CUy  of  Terre  Haute, 
74  Ind.  297. 

The  only  other  question  presented  and  discussed  by  the  ap- 
pellants^ counsel,  in  this  case,  relates  to  the  claim  of  the  re- 
lator, that  he,  having  paid  as  replevin  bail  the  fines  and  costs 
assessed  against  the  said  John  Collins,  was  entitled  to  be  sub- 
rogated to  the  rights  of  the  State  of  Indiana  in  the  bond  in 
£uit,  in  so  far  as  the  said  bond  had  been  given  to  secure  the 
payment  of  all  fines  and  costs  that  might  be  assessed  against 
said  Collins  for  his  violations  of  the  provisions  of  the  said  act 
of  March  17th,  1875.  In  section  131  of  the  criminal  code  of 
1852,  it  is  provided  that  *^  Every  defendant  in  a  criminal 
action  against  whom  a  judgment  has  been  rendered,  may  stay 
the  execution  for  the  fine  assessed  and  costs  for  ninety  days 
from  the  rendition  of  the  judgment,  by  entering  replevin  bail 
in  like  manner  as  is  provided  in  civil  actions;  the  entry  of 
replevin  bail  has  the  same  force  as  in  civil  actions.^'  2  R.  S. 
1876,  p.  407.  This  section  was  re-enacted  as  section  285,  of 
the  criminal  code  of  1881,  and  is  known  as  section  1860  of 
the  "Revised  Statutes  of  Indiana,  1881.'^ 

In  section  676,  of  the  civil  code  of  1852,  it  is  provided, 
inter  aliaj  that  when  any  replevin  bail,  "  or  any  person  being 
surety  in  any  undertaking  whatever,  has  been  or  shall  be 
compelled  to  pay  any  judgment  or  any  part  thereof  or  shall 
make  any  payment  which  is  applied  upon  such  judgment  by 
reason  of  such  suretyship,"  the  judgment  shall  not  be  dis- 
<;harged  by  such  payment,  but  shall  remain  in  force  for  the 
use  of  the  bail,  surety  or  other  person  making  such  payment, 
and,  after  the  plaintiff  is  paid,  so  much  of  the  judgment  as 
remains  unsatisfied  may  be  prosecuted  to  execution  for  his 
iLse.  2  R.  S.  1876,  p.  279.  This  section  is  also  re-enacted, 
as  section  740. of  the  civil  code  of  1881,  and  is  now  known  as 
section  1214  of  the  "Revised  Statutes  of  Indiana,  1881." 

Of  this  right  of  subrogation,  it  was  said  by  the  Chancellor, 
in  Eddy  v.  Traver,  6  Paige,  521 :     "  It  is  an  established  prin- 
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ciple  of  equity  that  sureties,  or  those  who  stand  in  the  situation 
of  sureties,  for  those  who  pay  a  debt  for  them,  are  entitled  to 
stand  in  the  place  of  the  creditor,  or  to  be  subrogated  to  all 
his  rights  as  to  any  fund,  lien  or  equity  which  he  may  have 
against  any  other  person  or  property  on  account  of  the  debt.'' 
So,  also,  in  Jones  v.  Tincher,  15  Ind.  308,  it  was  said  by  this 
court :  "  It  may,  however,  be  noted  that  the  surety,  having 
been  compelled  to  pay  the  judgment,  may  be  subrogated  to 
the  plaintiff's  rights  under  the  mortgage."  Again,  in  1  White 
&  Tudor's  Lead.  Cases  in  Equity,  4th  Am.  ed.,  p.  136,  this 
equitable  doctrine  of  subrogation  is  thus  declared :  "  More- 
over, as  soon  as  the  surety  has  paid  the  debt,  an  equity  arises 
in  his  favor  to  have  all  the  securities,  original  and  collateral, 
which  the  creditor  holds  against  the  person  or  property  of  the 
principal  debtor,  transferred  to  him,  and  to  avail  himself  of 
them  as  fully  as  the  creditor  could  have  done :  for  the  purpose 
of  obtaining  indemnity  from  the  principal,  he  is  considered 
as  at  once  subrogated  to  all  the  rights,  remedies  and  securities 
of  the  creditor ;  as  substituted  in  the  place  of  the  creditor,  and 
entitled  to  enforce  all  his  liens,  priorities,  and  means  of  pay- 
ment, as  against  the  principal,  and  to  have  the  benefit  even  of 
securities  that  were  given  without  his  knowledge."  The  doc- 
trine of  subrogation  and  the  rights  of  sureties,  as  here  declared, 
were  quoted  with  approval  and  acted  upon  by  this  court  in 
the  "recent  case  of  Gerber  v.  Sharp,  72  Ind.  553. 

The  question  remains,  and  this  is  the  important  and  con- 
trolling question  in  this  suit,  namely.  Is  the  doctrine  of  sub- 
rogation applicable  to  the  case  made  by  the  allegations  of  the 
relator's  complaint?  It  will  be  seen  from  the  summary  of 
the  complaint  heretofore  given,  that  the  said  John  Collins,  in 
four  different  cases,  had  been  convicted,  in  the  Fayette  Circuit 
Court,  for  violations  of  the  provisions  of  the  temperance  act 
of  March  17th,  1875,  during  the  year  covered  by  his  said 
license  and  the  bond  now  in  suit ;  that,  upon  these  convic- 
tions, judgments  had  been  rendered  by  said  court  against  the 
said  Collins  for  fines  and  costs,  amounting  in  the  aggregate  to 
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the  sum  of  $143.94 ;  that  the  appellee's  relator  had^  in  due 
form  of  law,  acknowledged  himself  replevin  bail  for  the  pay- 
ment of  each  of  the  said  judgments,  at  or  before  the  expira- 
tion of  the  time  allowed  by  law  for  the  stay  of  execution 
thereon ;  and  that  the  said  John  Collins,  having  failed  to  pay 
the  said  several  judgments,  at  the  expiration  of  the  stay  of 
execution  thereon,  the  relator  had  been  compelled  to  pay,  and 
had  paid,  as  such  replevin  bail,  the  amounts  due  on  said  judg- 
ments and  costs.  The  relator's  complaint  shows  upon  its  face 
that  when  the  said  John  Collins  committed  the  said  violations 
of  the  provisions  of  the  temperance  act  of  March  17th,  1875, 
and  when  he  was  convicted  thereof  and  adjudged  by  the  court 
below  to  pay  such  fines  and  costs,  on  account  of  such  viola- 
tions of  the  law,  and  when,  at  the  request  of  said  Collins,  the 
said  relator  acknowledged  himself  replevin  bail  for  the  pay- 
ment of  said  judgments,  the  State  of  Indiana,  the  judgment  cred- 
itor, had  possession  of  the  bond  now  in  suit  as  the  primary  secur- 
ity for  the  paymentof  said  judgments  and  costs,  wherein  the  said 
John  Collins,  as  principal,  and  the  appellants  as  his  sureties, 
had  bound  themselves,  that  he,  the  said  Collins,  "  will  pay  all 
the  fines  and  costs  that  may  be  assessed  against  him  for  any 
violations  of  the  provisions"  of  said  temperance  law.  It  is 
very  clear  that  the  State,  upon  the  default  of  said  Collins  in 
the  payment  of  said  fines  and  costs,  might  have  compelled 
him  and  the  appellants,  as  his  sureties,  in  a  suit  on  said  bond, 
to  pay  such  fines  and  costs.  The  appellee's  relator  having 
become,  in  due  course  of  law  and  at  the  request  of  said  Col- 
lins, his  replevin  bail  for  the  paymentof  the  judgments  ren- 
dered for  said  fines  and  costs,  and  having  been  compelled  to 
pay  and  having  paid,  as  such  replevin  bail,  the  said  several 
judgments  for  said  fines  and  costs,  we  know  of  no  possible 
reason  why  the  relator  should  not  be  permitted  to  avail  him- 
self of  the  equitable  doctrine  of  subrogation,  and  should  not 
be  subrogated  to  all  the  rights  of  the  State  of  Indiana,  the 
judgment  creditor,  in  the  bond  primarily  given  by  the  said 
Collins  to  secure  the  payment  of  all  fines  and  costs  that  might 


110  SUPREME  COURT  OF  INDIANA, 

The  Supreme  Lodge,  Knights  of  Honor  of  the  World,  v.  Johnson. 

be  assessed  against  him  for  any  violations  of  the  provisions 
of  the  said  temperance  law. 

Our  conclusion  is^  that  the  relator's  complaint  stated  &Gt» 
sufficient  to  constitute  a  cause  of  action^  and  that  the  demurrer 
thereto  was  correctly  overruled.  United  States  v.  HurUer,  5 
Mason,  62 ;  Hunter  v.  The  United  States,  5  Peters,  172. 

The  judgment  is  affirmed,  at  the  appellants'  costs. 
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I  78   1101  Practice. — ExeepthnSf  How  Saved, — Exceptions  taken  during  the  progress 

\^^  4381  of  a  trial,  under  the  Code  of  1852,  must  be  saved  in  bills  filed  at  the 

165   242  time,  unless  time  be  then  granted  beyond  the  term  for  filing  the  bill. 

Same. — New  Tried. — Bill  of  Exceptions. — Upon  the  overruling  of  a  motion 
for  a  new  trial,  time  may  be  given  for  filing  a  bill  containing  the  evidence. 

Same. — Instructions. — In  order  to  save  any  question  in  reference  to  instruc- 
tions, under  sections  324-5  of  the  Code,  it  must  appear  that  the  same  were 
filed. 

Benevolent  Society. — Oertifieate. — E}vidence. — iVesump^io?!. — In  an  action 
upon  a  contract  for  life  insurance  in  the  shape  of  a  certificate  of  mem- 
bership, reciting  that  the  deceased  was  a  "  beneficiary  member  in  good 
standing"  in  a  benevolent  association,  and  that  upon  his  death  a  sum 
named  would  be  paid,  "  provided  he  be  in  good  standing  when  he  dies,'* 
the  certificate  is  proof  of  the  good  standing  of  the  party  named  at  the 
time  issued,  and  such  standing  will  be  presumed  to  have  continued,  in 
the  absence  of  contrary  evidence. 

Same. — Burden  of  Proof. — In  such  case  the  burden  was  on  the  society  to 
show  that,  by  reason  of  his  conduct,  or  his  failure  to  comply  with  the 
regulations  or  requirements  of  the  society,  the  deceased  had  lost  his  good 
standing. 

Same. — By-Law. — Notice  of  Assessment. — Under  the  by-law  of  such  society 
(for  which  see  opinion),  a  member  was  entitled  to  notice  of  assessment, 
before  he  could  be  suspended  for  non-payment. 

Proof  of  service  or  giving  of  notice  involves  proof  of  its  contents. 


NOVEMBER  TERM,  1881.  Ill 


The  Supreme  Lodge,  Knights  of  Honor  of  the  World,  v.  Johnson. 

From  the  Marion  Superior  Court. 

P.  W.  Bartholomew,  N.  B.  Taylor,  F.  Rand  and  E.  Taylor, 

for  appellant. 

T.  S.  BoUina,  G,  JET.  Ryman  and  W.  W.  Pringle,  for  ap- 
pellee. 

Woods,  J. — ^The  single  question  presented  in  this  record 
is,  whether  the  verdict  is  in  accordance  with  the  evidence. 
Counsel  have  discussed  the  rulings  of  the  court  in  admitting- 
evidence,  and  in  giving  and  refusing  instructions,  but  excep- 
tions to  these  rulings  have  not  been  saved.  The  trial  was 
had,  and  the  motion  for  a  new  trial  was  filed,  at  the  September 
term,  1878,  but  no  exception  was  then  saved,  nor  time  al- 
lowed for  filing  a  bill  of  exceptions.  At  the  ensuing  October 
term  of  the  court,  upon  overruling  the  motion  for  a  new 
trial,  the  court  gave  the  appellant  time  for  filing  a  bill  of  ex- 
ceptions, and  within  the  time  so  allowed  a  bill  was  filed.  For 
the  purpose  of  bringing  the  evidence  into  the  record,  this  was 
sufficient,  but  not  for  the  purpose  of  saving  any  exceptions 
taken  at  the  prior  term  of  court  when  the  trial  was  had. 
Sohn  v.  Marion,  etc.,  O.  jB.  Co.,  73  Ind.  77 ;  Backus  v.  Gal- 
lenline,  76  Ind.  367. 

This  bill  of  exceptions  professes  to  set  out  the  instructions 
given  by  the  court,  and  one  which  the  court  refused  to  give,, 
and  to  show  exceptions  by  the  appellant  to  the  giving  and  re- 
fiising  thereof;  but  these  exceptions  are  not  saved,  either  by 
the  bill  of  exceptions  or  in  the  mode  prescribed  by  sections 
324  and  325  of  the  code, — not  by  the  bill  of  exceptions,  for 
the  reason  already  stated,  and  not  in  the  other  mode,  because 
it  is  not  shown  that  the  instructions  were  filed.  The  sixth 
clause  of  section  324  requires  that  "All  instructions  given  by 
the  court  must  be  signed  by  the  judge,  and  filed,  together 
with  those  asked  for  by  the  parties,  as  a  part  of  the  record." 

Under  the  code  of  1881,  the  practice  in  this  respect  is  so 
far  modified  as  to  require  that  the  memorandum,  "  given  and 
excepted  to,"  or  "refused  and  excepted  to,"  shall  "be  signed 
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by  the  judge,  and  datedJ^    The  filing  is  still  necessary.     Re- 
vised Statutes  of  1881,  p.  100,  sections  533,  535. 

The  appellee,  as  the  widow  of  Benj.  F.  Johnson,  sued  the 
appellant  upon  the  following  certificate : 

"No. $2,000.00 

"  Knights  of  Honor  :  Benefit  Certificate. 

"  This  certifies  that  Bro.  Benjamin  F.  Johnson  has  received 
the  degree  of  Manhood ;  that  he  is  a  beneficiary  member  of 
the  lodge  in  good  standing ;  that  in  accordance  with,  and  under 
the  provisions  of,  the  laws  governing  the  order,  the  sum  of 
$2,000  will  be  paid  by  the  Supreme  Lodge,  Knights  of  Honor 
of  the  World,  as  a  benefit,  upon  due  notice  of  his  death  and 
the  surrender  of  this  certificate,  to  such  person  or  persons  as 
he  may,  by  will  or  entry  on  record  book  of  this  lodge,  or  on 
the  fiu5e  of  this  certificate,  direct  the  same  to  be  paid,  provided 
he  be  in  good  standing  when  he  dies. 

"  Given  under  the  seal  of  Victoria  Lodge  No.  22,  Knights 
of  Honor,  at  Indianapolis,  Ind.,  this  25th  day  of  April,  1877. 

"  J.  B.  BiDWELL,  Dictator. 
"  Geo.  W.  Gadd,  Reporter.*' 

The  proper  direction  for  payment  to  the  appellee  was  made 
upon  the  face  of  the  certificate. 

The  only  point  in  dispute  upon  the  evidence  is  upon  the 
question  whether  Johnson,  at  the  time  of  his  death,  w^as  a 
member  of  the  association  in  good  standing.  The  only  tes- 
timony introduced  on  this  subject  by  the  appellee,  in  the  first 
instance,  was  the  certificate,  of  which  a  copy  has  been  given. 
The  appellee  claims,  and  the  court,  it  seems,  instructed  the 
jury,  that  this  certificate  showed  that  the  deceased  was  in  good 
standing  when  the  certificate  was  issued  to  him,  and  that,  in 
the  absence  of  contrary  evidence,  it  might  be  presumed  that 
he  remained  in  good  standing  until  he  died. 

The  appellant,  on  the  other  hand,  offered  evidence  to  show 
that  he  was  expelled,  or  suspended,  for  non-payment  of  an 
assessment.  The  validity  of  this  suspension  was  disputed  by 
the  appellee,  for  the  want  of  proper  notice  of  the  assessment; 
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and  evidence  was  offered  to  show  that  the  deceased  had  been 
reinstated  in  his  membership  and  good  standing.  The  appel- 
lant denied  the  reinstatement,  and  offered  evidence  to  show 
that  the  application  to  be  reinstated  was  rejected  by  the 
lodge. 

The  case  is  within  the  rnle,  that  a  state  of  facts  shown  to 
have  once  existed  may  be  presumed  to  have  continued. 

The  court,  therefore,  did  not  err  in  instructing  the  jury  that 
in  the  absence  of  contrary  evidence  they  might  presume  that 
the  deceased  continued  in  good  standing  in  the  order  until  he 
died,  it  appearing  by  the  certificate  that  at  the  date  of  its 
issue  he  had  such  standing.  It  is  not  apparent  from  the  cer- 
tificate In  what  the  good  standing  of  a  member  was  deemed  to 
consist.  Counsel  for  the  appellant  suggest  that,  at  most,  the 
certificate  should  be  deemed  evidence  of  good  standing  only 
until  another  assessment  had  been  made  against  the  holder ; 
but  it  does  not  appear  from  the  certificate  that  any  assessment 
had  been  or  could  thereafter  be  made,  or,  if  made,  that  the 
fitilure  to  pay  it  could  affect  the  standing  of  the  member. 
The  production  of  the  certificate,  with  the  requisite  direction 
endorsed  upon  it  for  payment  to  the  appellee,  evidence  of 
the  husband's  death,  with  perhaps  some  other  formal  proo^ 
made  s,  prima  fade  case  for  the  plaini;iff;  and  if,  by  reason  of 
his  conduct  or  failure  to  comply  with  the  regulations  or  re- 
quirements of  the  society,  the  deceased  had  lost  his  good 
standing  before  he  died,  the  &ct  was  peculiarly  within  the 
knowledge  of  the  association,  and  the  burden  of  proof  on  the 
subject  upon  the  appellant.  Whether  the  proof  was  ad- 
missible under  the  general  issue,  or  the  fiict  ought  to  have 
been  specially  pleaded,  we  are  not  called  on  to  decide. 

By  the  rules  of  the  order,  assessments  were  made  from  time 
to  time  for  the  purpose  of  keeping  in  the  supreme  treasury  a 
sum  not  less  than  f  2,000,  that  being  the  amount  of  a  single 
benefit.  The  supreme  reporter,  as  each  assessment  was  made, 
sent  a  notification  thereof  to  each  subordinate  lodge,  and  the 
Vol.  78.- 
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reporter  of  that  lodge  was  required  to  notify  each  individual 
member.  The  portion  of  the  by-law  directly  relevant  to  the 
case  in  hand  is  as  follows :  ^^And  each  member  shall  be  no- 
tified by  the  reporter  of  this  lodge  of  said  deaths  and  assessed 
to  replace  in  the  treasury  the  amount  forwarded  to  the  su- 
preme treasury^  and  such  notice  shall  be  official  and  sufficient 
notice  to  every  member  of  this  lodge.  Each  member  shall 
pay  the  amount  due,  on  the  notice  of  the  reporter  of  this 
lodge,  within  thirty  days  from  the  date  such  notice"  (from 
the  supreme  reporter)  "  was  read  in  open  lodge,  and  any 
member  failing  to  pay  such  -assessment  within  thirty  days^ 
shall  be  suspended  from  this  lodge." 

The  counsel  for  the  appellant  contend  that,  under  this  by- 
law, "  Johnson  was  bound  to  pay  the  27th  assessment  within 
thirty  days  from  the  date  the  notice  of  it  from  the  supreme 
lodge  to  the  subordinate  lodge  was  read  in  open  lodge ;  un- 
der the  law  he  was  not  entitled  to  thirty  days'  notice,  but  was 
to  pay  the  assessment  within  the  time  specified  upon  notice 
from  the  reporter  of  the  subordinate  lodge ;  that  is,  within 
thirty  days  from  the  reading  of  the  notice  of  assessment  from 
the  supreme  lodge  to  the  subordinate  lodge  of  which  he  was  a 
member." 

Conceding,  without  affirming,  the  correctness  of  this  inter- 
pretation, our  judgment  is  that  the  verdict  of  the  jury  may  be 
justified  on  the  ground  that  the  deceased  was  not  validly  sus- 
pended. The  evidence  fails  to  show,  with  satisfactory  clear- 
ness, that  Johnson  was  notified  of  the  27th  assessment,  for  the 
non-payment  of  which  it  was  attempted  to  suspend  him.  The 
record  of  his  suspension  is  entirely  silent  on  the  subject  of 
notice.  The  proof  shows  that  he  was  not  present  at  the  time 
of  the  suspension,  nor  when  the  notification  from  the  supreme 
lodge  was  received  and  read  in  open  lodge,  if,  indeed,  it  was 
so  read  at  all.  The  record  shows  only  the  receipt,  and  not 
the  reading.  One  witness  testified  to  the  reading,  but  it  is 
not  clear  that  he  testified  from  recollection,  so  much  as  upon 
supposition  based  on  the  usual  mode  of  doing  business  in  the 
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lodge.  As  to  the  feet  of  notice  being  sent  to  Johnson,  the 
reporter's  testimony  amounts  to  an  impression  only  that  he 
sent  the  notice,  either  by  mail  or  by  one  or  the  other  of  two 
individuals  named,  but  that  he  did  send  it  either  way,  or  that 
it  reached  Johnson,  was  left  in  such  doubt  that  the  verdict 
may  well  stand  on  the  supposition  that  the  notice  was  not 
sent,  or,  if  sent,  that  it  was  not  received. 

No  proof  was  offered  of  the  contents  of  the  notice.  It 
was  clearly  necessary  that  it  should  state  the  time  of  the 
reading  in  open  lodge  of  the  notice  received  from  the  supreme 
lodge,  so  that  on  receipt  of  the  notice  Johnson  could  know 
within  -what  time  he  was  required  to  pay. 

Some  stress  is  laid  in  argument  upon  the  fact  that  Johnson 
made  an  application  to  be  reinstated,  and  that  it  must 
therefore  be  that  he  received  notice  of  the  assessment.  It 
does  not  follow,  however,  that  he  received  it  before  the  date 
of  the  suspension.  So  far  as  appears,  his  application  for 
reinstatement  may  have  been  based  in  whole  or  in  part  upon 
the  ground  that  he  had  received  no  notice  of  the  assessment. 

The  following  extract  is  from  the  opinion  of  the  judge  who 
tried  the  case  at  special  term,  and  is  given  here  for  the  sake 
of  the  authorities  cited : 

"  Expulsion  and  disfranchisement  of  members.  See  gen- 
erally Osgood  V.  NeUoTiy  4  Eng.  Rep.  (Moak's  ed.)  27,  note 
10 ;  Field  Corp.,  section  64,  etc. ;  Waring  v.  Medical  Society y 
8  Am.  Law  Reg.  (N.  S.)  533  note ;  High  Ex.  Rem.,  section 
291,  etc. 

"  As  a  general  rule  a  member  can  not  be  expelled  without 
notice.  Wood  v.  Wood,  10  Eng.  Rep.  (Moak's  ed.)  372  note ; 
Field  Corp.,  section  65;  High  Ex.  Rem.  11,  295.  And  if 
expulsion  is  ordered  without  notice,  the  action  of  the  corpora- 
tion will  be  deemed  a  nullity.  Wood  v.  Woad,  supra;  People 
v.  The  Germany  etc.y  Churchy  53  N.  Y.  103. 

^^  Query  ?  Whether  a  member  can  be  expelled  for  non- 
payment of  dues.  Diligenty  etc.y  Co.  v.  CommonweaUhy  75 
Pa.  St.  291. 
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"  If  a  member  be  improperly  removed,  mandamus  will  lie 
to  compel  his  restoration.  Osgood  v.  Nelson,  supra;  High  Ex. 
Rem.,  sec.  294. 

"  To  this  proposition  there  are  some  exceptions.  People  v. 
The  German,  etc.,  Church,  53  N.  Y.  103. 

"  Otherwise,  if  expelled  after  notice  and  hearing,  the  deci- 
sion being  bona  fide.  Wood  v.  Wood,  supra;  Gregg  v. 
Massachusetts  Medical  Society,  111  Mass.  185 ;  High  Ex.  Rem., 
section  292.  That  a  record  of  the  trial  should  be  kept 
Roehler  v.  Mechanic^  Aid  Society,  22  Mich.  86.^^ 

Judgment  affirmed,  with  costs. 


♦- 


No.  7658. 

Easter  v.  Fleming  et  al. 

Pebsonal  Property. — Gonveraion. — Right  of  Possession. — In  an  action  to 
recover  for  the  conversion  of  public  property,  the  plaintiff  must  show  a 
right  of  possession  in  himself  at  the  time  he  began  his  action. 

Same. — Action  to  Recover, — TUle. — In  actions  for  the  recovery  of  personal 
property,  the  plaintiff  must  recover  on  the  strength  of  his  own  title,  and 
not  upon  the  weakness  of  his  adversary's. 

Same. — Sheriff^s  SaU, — If  a  claimant  of  personal  property  has  no  title 
thereto,  he  can  not  recover  it  from  one  in  possession  claiming  title  by 
virtue  of  a  sheriff's  sale,  although  the  sale  was  irregular. 

From  the  Clay  Circuit  Court. 

S.  W.  Curtis,  E.  S.  HoUiday  and  J.  A.  McNuU,  for  appel- 
lant. 

G.  A.  Knight  and  C.  H.  Knight,  for  appellees. 

Elliott,  C.  J. — Counsel  have  discussed  only  one  of  the 
errors  alleged,  and  that  is  the  one  assigned  upon  the  ruling 
refusing  a  new  trial. 

The  evidence  is  conflicting,  but  the  verdict  is  not  entirely 
unsupported.     We  put  aside,  without  further  comment,  the 
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argument  that  appellant  is  entitled  to  a  new  trial  upon  the 
ground  that  the  verdict  is  contrary  to  the  evidence. 

Appellant  assails  several  of  the  instructions  given  by  the 
court  upon  the  request  of  the  appellees.  The  first,  second, 
third  and  fourth  are  asserted  to  be  erroneous,  for  the  reason 
that  they  do  not  correctly  state  the  law  upon  the  subject  of 
estoppel.  It  is  said  that  they  leave  out  of  consideration  the 
important  element  that  the  act  relied  upon  as  creating  the 
estoppel  must  have  induced  some  change  in  the  position  of 
the  party  insisting  upon  the  estoppel.  The  instructions  are 
not  justly  subject  to  this  objection,  and,  as  it  is  the  only  one 
asserted  or  suggested,  we  presume  there  are  no  others. 

The  seventh  instruction  given,  counsel  say,  "states  the  law 
correctly,  but  there  is  no  evidence  to  which  it  is  applicable." 
We  need  only  remark  that  there  was  evidence  to  which  the 
instruction  was  relevant. 

The  eighth  instruction  asserted  that  the  appellant  could  not 
recover  unless  he  showed  a  right  to  the  possession  of  the  per- 
sonal property  at  the  time  the  action  was  commenced.  The 
complaint  is  for  the  conversion  of  personal  property,  and  it  is 
an  elementary  doctrine,  that,  in  such  cases,  the  plaintiff  must 
show  a  right  of  possession  in  himself  at  the  time  he  began  his 
action.     Picquet  v.  McKay,  2  Blackf.  465. 

The  tenth  instruction  given  by  the  court  upon  its  own  mo- 
tion is  also  complained  of,  but  without  substantial  cause. 
This  instruction  asserts  the  well  known  doctrine,  that,  in  ac- 
tions for  the  recovery  of  personal  property,  the  plaintiff  must 
recover  upon  the  strength  of  his  own  title,  and  not  upon  the 
weakness  of  his  adversary's.  Under  the  allegations  of  the 
complaint  the  instruction  was  a  proper  one. 

The  appellant  asked  the  following  instruction :  "  The  law 
requires  that  before  personal  property  shall  be  sold  upon  ex- 
ecution, the  sheriff  shall  post  up  not  less  than  three  notices  in 
the  township  where  the  property  is  situated ;  and,  before  he 
can  lawfully  sell  personal  property,  he  must  have  the  property 
present  at  the  place  specified  in  the  notice,  and  unless  the 
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property  is  at  the  point  specified  for  the  sale,  and  subject  to 
inspection  of  the  persons  present  who  bid,  or  are  likely  to  bid, 
the  sale  made  at  a  point  five  or  ten  minutes^  walk  from  the 
place  where  the  property  is  situate  at  the  time  of  sale,  is  ab- 
solutely  void  as  to  such  property,  and  does  not  convey  any 
title  whatever  to  the  purchaser."  The  court  gave  the  instruc- 
tion as  asked,  but  added  to  it  the  following :  "  This  is  true, 
as  an  abstract  legal  proposition,  but  irregularities,  if  any,  in 
the  sale  u?ider  which  the  defendants  purchased  the  property, 
would  not  enhance  plaintifi^'s  right  of  recovery  herein,  nor 
would  regularities  in  the  sale  of  property  on  an  execution 
against  Rodney  &  Co.  defeat  plaintiff's  right  of  recovery 
herein,  if,  at  the  time  of  sale,  plaintiff  had  and  was  entitled  to 
the  possession  of  the  property  then  sold.  In  other  words,  a 
sale  of  Easter's  property  on  an  execution  against  Rodney  & 
Co.,  regular  in  all  the  acts  of  the  sheriff,  would,  of  itself,  con- 
fer no  title  in  such  property  on  the  purchaser."  There  was  no 
error  in  modifying  the  instruction.  Although  somewhat  ob- 
scurely worded,  the  evident  meaning  is,  that,  if  Easter  had  no 
title  or  claim  to  the  property,  then  the  fact  that  the  sale  made 
by  the  sheriff  was  irregular  would  not  create  one ;  if  he  had, 
then  the  fact  that  the  sale  was  entirely  legal  and  regular 
would  not  defeat  it.  It  is  unquestionably  true,  that,  if  the 
claimant  of  personal  property  has  no  title,  he  can  not  recover 
it  from  one  in  possession  and  who  claims  it  by  virtue  of  a 
sheriff's  sale,  although  the  sale  was  irregular ;  and  it  is  equally 
true,  that,  if  he  was  the  owner,  his  title  could  not  be  defeated 
by  seizure  and  sale  upon  an  execution  issued  against  some 
other  person. 

Complaint  is  made  of  the  admission  of  evidence,  but  the 
question  is  not  properly  before  us  for  the  reason,  among 
others,  that  the  record  does  not  show  an  exception  taken  at 
the  time  the  ruling  was  made.  It  is  settled,  both  by  the 
statute  and  the  adjudged  cases,  that  an  exception  must  be 
taken  at  the  time  the  ruling  is  made,  although  time  may  be 
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given  to  reduce  the  exception  to  writing.    Sohn  v.  The  Marion, 
de.y  O.  R.  Co.,  73  Ind.  77. 
Judgment  affirmed. 
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No.  8223. 

RiDGEWAY  ET  AL,  V.  ThE  FiRST  NATIONAL  BaNK  OF  EVANS- 

VILLE  ET  AL. 

Redemption. — Bents, — Under  the  statute  of  1861,  giving  to  the  judgment 
defendant  the  right  to  occupy  lands  sold  on  execution,  for  the  period  of 
a  jear  from  the  sale,  with  a  liahilitj  for  rents  if  he  do  not  redeem,  the 
rents,  during  that  period,  are  his  absolutely,  in  his  own  right,  and  not  9s 
trustee  for  the  purchaser,  and  if  he  be  insolvent,  and  assign  the  rents  in 
payment  of  a  just  debt,  the  assignee  is  not  liable  therefor  to  the  purchaser. 
EiiiiiOTT,  C.  J.,  and  Woods,  J.,  dissent. 

From  the  Vanderburgh  Superior  Court. 

J.  M.  Warren  and  6r.  Palmer,  for  appellants. 
A.  Igkhart,  T.  E.  Garvin,  /.  E,  Iglehart  and  A.  L.  Robinson, 
for  appellees. 

Morris,  C. — The  appellants,  who  were  the  plaintifis  below, 
allege  in  their  complaint,  that  on  the  17th  day  of  July,  1875, 
by  virtue  of  an  order  of  sale,  issued  out  of  the  Vanderburgh 
Circuit  Court,  in  an  action  to  foreclose  a  mortgage,  brought  by 
the  First  National  Bank  of  Shawneetown,  Illinois,  against 
the  appellee  Lamphear,  the  sheriff  of  Vanderburgh  county, 
sold,  in  due  form  of  law,  to  the  said  First  National  Bank  of 
Shawneetown,  lots  17  and  18,  in  block  2,  in  the  eastern  en- 
largement of  the  city  of  Evansville,  and  State  of  Indiana,  for 
the  sum  of  $3,500 ;  that  said  bank  paid  the  purchase-money, 
and  the  sheriff  executed  and  delivered  to  it  a  proper  certifi- 
cate of  purchase  for  said  lots,  which  the  bank,  by  its  deed  in 
writing,  duly  assigned  and  transferred  to  the  plaintiffs.  That 
on  the  8th  day  of  May,  1878,  said  lots  not  having  been  re- 
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deemed^  were  by  the  sheriff  properly  conveyed  to  the  plaintiiSs. 
It  is  further  stated  that  said  lots  were  occupied  for  a  year 
from  the  date  of  said  sale  by  one  William  H.  Caldwell^  as  a 
tenant  of  said  Lamphear^  at  a  rental  of  forty  dollars  per 
month ;  that  Lamphear  was  indebted  to  the  First  National 
Bank  of  Evansville^  Indiana,  in  the  sum  of  $3,000 ;  that  this 
indebtedness  had  been  of  long  standing ;  that  Lamphear  was 
insolvent  and  unable  to  redeem  said  lots  from  said  sale,  which 
was  well  known  to  the  bank;  that  said  bank  procured 
Lamphear  to  assign  to  it,  in  part  payment  of  said  indebted- 
ness, said  rents ;  that  by  virtue  of  said  assignment  it  had  col- 
lected the  rents  of  the  tenant,  Caldwell,  for  one  year  from  the 
day  of  sale,  amounting  to  the  sum  of  $480.  For  this  sum 
and  interest  thereon,  the  appellants  demand  judgment. 

The  appellees  demurred,  separately,  to  the  complaint.  Their 
demurrers  were  sustained,  and  the  appellants  excepted.  They 
declined  to  amend,  and  final  judgment  was  given  for  appel- 
lees. 

The  error  assigned  is,  that  the  court  below  erred  in  sus- 
taining the  demurrers  of  the  appellees. 

The  appellee  Lamphear  has  filed  in  this  court  a  confession 
of  the  error  assigned. 

The  appellants  insist  that  the  sheriff's  deed  to  them  re- 
lated back  to  the  sale  of  the  lots,  so  as  to  entitle  them  to  the 
rents  during  the  year  allowed  by  law  for  redemption.  This 
is  the  only  question  in  the  case. 

That  the  appellants'  deed  took  effect,  by  relation  from  the 
sale,  so  as  to  protect  their  purchase  against  intervening 
claims,  admits,  we  think,  of  no  doubt.  The  relation  back  of 
the  deed,  so  as  to  give  it  effect  from  the  day  of  the  sale,  is 
allowed  from  necessity,  to  avoid  injury  to  the  operation  of  the 
deed  from  events  happening  between  its  execution  and  the 
sale.  4  Kent  Com.  454;  Ashley  v.  Eberts,  22  Ind.  55; 
Jackson  v.  Ramsay y  3  Cow.  75 ;  Bellows  v.  McOinniSy  17  Ind.  64. 

The  question,  then,  is,  did  the  purchaser  at  the  sheriff's 
sale  buy  the  lots  subject  to  the  right  of  the  judgment  debtor  to 
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receive  in  his  own  right  and  enjoy  the  rents  for  one  year 
from  the  day  of  sale  ?  or  did  they  purchase  subject  to  his 
right  to  receive  in  trust  only,  and  hold  for  them,  the  rents 
for  one  year?  If  the  purchase  was  made  subject  to  the  right 
of  Lamphear  to  receive  for  himself  the  rents,  then  it  follows 
that  the  appellants  can  not,  by  invoking  the  doctrine  of  rela- 
tion, assert  title  to  the  rent  of  the  lots. 

The  statute  of  1861,  in  force  when  this  sale  was  made,  pro- 
vided that  "the  judgment  debtor  shall  be  entitled  to  the  pos- 
session of  the  premises  for  one  year  after  the  sale,  and  in  case 
they  are  not  redeemed  at  the  end  of  the  year,  as  provided  in 
this  act,  he  shall  be  liable  to  the  purchaser  for  their  reasona- 
ble rents  and  profits." 

This  provision  gives  to  the  debtor  the  right  to  possess  and 
enjoy  the  premises  for  one  year  from  the  day  of  sale.  It  gives 
him  the  right  to  whatever  the  premises  may  produce  as  clearly 
as  it  gives  him  the  right  to  their  possession.  The  crops 
growing  and  maturing  on  the  premises  before  the  expiration 
of  the  year  are  his ;  they  do  not  belong  to  the  purchaser. 
And,  if  he  &ils  to  redeem  within  the  year,  he  is  liable  to  the 
purchaser,  not  for  what  he  has  made  the  premises  produce, 
but  for  what  they  should  have  produced — "  their  reasonable 
rents  and  profits."  To  turn  the  judgment  debtor  into  a 
trustee  to  hold  the  rents  and  profits  of  the  premises  sold  for 
the  purchaser,  would  be  equally  in  violation  of  the  letter  and 
spirit  of  the  law. 

We  conclude,  then,  that  a  purchaser  at  sheriff's  sale  under 
the  law  of  1861,  buys  subject  to  the  right  of  the  judgment 
debtor  to  retain  possession  of  the  premises  for  one  year,  and 
to  receive  in  his  own  right  the  rents  and  profits  for  that  year* 
And  this  conclusion  we  understand  to  be  in  accordance  with 
the  decisions  of  the  Supreme  Court. 

In  the  case  of  ClemerUa  v.  JRobinaoUf  54  Ind.  599,  it  was  held 
that,  under  this  provision  of  the  statute  of  l861,  no  person^ 
other  than  the  judgment  debtor,  could  be  made  liable  to  the 
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purchaser  for  the  receipt  of  the  rents  and  profits  during  the 
period  allowed  for  redemption  of  premises  sold  at  sheriff ^s  sale. 

In  the  case  of  Powell  v.  DeHart,  55  Ind.  94,  Judge  HowK, 
in  speaking  of  this  provision,  says : 

"  This  language  is  too  plain  for  construction.  It  clearly 
imposes  a  liability,  in  the  event  of  the  non-redemption  of 
lands  or  lots  sold  by  the  sheriff,  for  their  reasonable  rents  and 
profits,  for  the  year  in  which  they  might  have  been  redeemed, 
in  fiivor  of  the  purchaser,  upon  the  judgment  debtor,  and  upon 
no  one  else.  It  is  not  the  owner  of  the  equity  of  redemption, 
nor  the  tenarU  in  possession^  but  it  is  the  judgment  debtor,  as 
such,  the  man  who  owes  the  money,  whom  the  statute  makes 
liable  to  the  purchaser,  for  the  reasonable  rents  and  profits  of 
•  the  premises,  sold  at  sheriff^s  sale,  for  the  year  that  the  pur- 
chaser is  not  entitled  to  the  possession,  if  the  premises  are  not 
redeemed  in  the  mode  prescribed  by  law." 

The  appellants  insist  that  the  case  of  Gale  v.  Parks,  58  Ind. 
117,  is  so  entirely  in  conflict  with  the  cases  of  Clements  \.  Rob- 
inson, and  Powell  v.  DeHart,  supra,  as  that  it  must  be  regarded 
as  overruling  them.  Parks  alleged,  in  the  second  paragraph 
of  his  complaint,  that  he  had  obtained  a  decree  of  foreclosure 
against  Grale  upon  land  stated  to  have  been  occupied  by  Gale, 
a  sale  under  the  decree  to  him,  a  certificate  of  purchase,  the 
non-redemption  of  the  land  and  a  sheriff's  deed  to  Parks,  the 
occupation  of  the  land  sold  by  Gale,  etc. 

Gale  demurred  to  this  paragraph,  and,  in  speaking  upon  the 
ruling  of  the  court  below  upon  this  demurrer.  Judge  Biddle 
says : 

'^  The  only  point  he,"  Gale,  "  makes  on  the  demurrer  is  the 
unconstitutionality  of  the  last  clause  of  section  2  of  the  redemp- 
tion act  of  June  4th,  1861,  *  *  enacting  that  if  the  premises  are 
sold  and  not  redeemed  at  the  end  of  the  year  by  the  judgment 
debtor,  as  provided  in  the  act,  he  shall  be  liable  to  the  pur- 
chaser for  their  reasonable  rents  and  profits.  The  ground 
taken  is,  that  this  provision  is  not  included  in  the  title  of  the 
act.     We  think  the  clause  is  constitutional,  but  we  need  not 
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pause  to  settle  the  constitutional  question^  as  we  think  the 
appellee  might  have  recovered  without  the  enactment  com- 
plained of/* 

Judge  BiDDLE^s  meaning  is  not  quite  ajs  clear  as  it  might  be^ 
but,  as  he  does  not  mention  the  previous  cases  upon  the  sub- 
ject, it  would  hardly  be  just  to  him  to  suppose  that  he  in- 
tended to  overrule  them. 

In  the  ease  of  HoUenback  v.  Blackmorey  70  Ind.  234,  the 
doctrine  of  relation  is  stated  to  be, "  that '  where  there  are  divers 
acts  concurrent  to  be  done  to  make  a  conveyance,  estate  or 
other  thing,  the  original  act  shall  be  preferred ;  and  to  this  the 
other  acts  shall  have  relation.' "  The  doctrine  does  not  apply  to 
sheriff^s  sales  and  deeds  with  any  more  force  than  it  does  to  other 
conveyances.  If  A.  agrees  in  writing  with  B.  that,  in  consider- 
ation of  $1,000  paid  down  by  B.,  he  will  in  one  year  convey  to 
him  a  &rm  and  put  him  in  possession  of  it,  the  conveyance, 
when  executed,  would  relate  back  to  the  agreement  as  the 
principal  act,  but  no  one  would  think  that  it  would  by  relation 
entitle  B.  to  the  income  of  the  ferm  prior  to  the  day  on  which, 
by  the  agreement,  it  was  to  be  actually  made  and  delivered. 
It  would,  by  relation,  protect  the  grantee  against  the  effects  of 
an  adverse  possession  commenced  after  the  agreement  and  be- 
fore its  actual  execution,  and  would  be  valid,  though  at  the 
time  of  its  execution  the  farm  was  in  the  adverse  possession  of 
another.  This  doctrine  was  invented,  if  we  may  use  the 
expression,  for  the  promotion  of  justice,  and  it  will  not, 
therefore,  be  applied  so  as  to  work  injustice  or  wrong  to 
any  one.  It  is  believed  that  no  case  can  be  found  where  the 
doctrine  has  been  so  applied  as  to  divest  the  party,  against 
whom  it  has  been  invoked,  of  a  right  given  by  the  law,  unless 
he  had  agreed  to  surrender  it.  To  suppose  that  the  law 
would,  by  the  application  of  the  doctrine  of  relation,  divest  a 
party  of  the  rents  of  an  estate,  the  right  to  which  the  law  it- 
self conferred  upon  him,  would  be  singular  indeed,  if  not  ab- 
surd. 

In  the  case  of  Frost  v.  Beehnian,  1  Johns.  Ch.  288,  it 
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was  held  that  the  doctrine  should  not  be  so  applied  as  to 
work  injustice  to  the  rights  of  innocent  parties  acquired  be- 
tween the  events  which  it  was  proposed  to  unite  by  relation, 
nor  by  making  that  tortious  which  was  lawful  originally. 
.As  where  a  deed,  made  in  pursuance  of  a  previous  contract  to 
sell,  as  between  the  parties,  would  relate  back  to  the  date 
of  the  contract,  but  it  will  not  be  allowed  to  do  so  to  the  injury 
of  intermediate  innocent  purchasers.  The  doctrine  is  stated  by 
Judge  Thompson  thus :  "  It  is  a  general  rule,  with  respect 
to  the  doctrine  of  relation,  that  it*  shall  not  do  wrong  to 
strangers ;  as  between  the  parties  it  may  be  adopted  for  the 
advancement  of  justice.^^  Fite  v.  Doe,  1  Blackf.  127;  «/adt- 
son  vj  Bard,  4  Johns.  230  (4  Am.  Dec.  267). 

The  redemption  law  of  1861  applies  only  to  contracts  made 
after  it  took  effect.  It  enters,  as  a  silent  term,  into  all  con- 
tracts made  since  it  became  a  law.  It  follows,  therefore,  that 
the  case  just  supposed,  is  the  case  in  hearing.  The  Bank  of 
§hawneetown,  Illinois,  took  its  certificate  with  the  under- 
standing that  Lamphear  was  to  have  and  enjoy  the  rents,  in 
his  own  right,  not  as  its  trustee  or  tenant,  of  the  lots  for  one 
year.  The  law,  which  was  a  part  of  this  contract,  gave 
him  this  right.  To  maintain  the  law  is  to  protect  him  in 
the  legal  enjoyment  of  this  right. 

The  record  shows,  and  the  complaint  alleges  the  fact,  that 
Lamphear  applied  those  rents  in  the  payment  of  an  honest 
debt  of  long  standing.  If  these  rents  were  his,  it  was  for  him, 
as  it  is  for  every  property  owner,  to  determine  how  he  could 
best  use  them,  provided  the  proposed  use  should  be  lawful. 
It  is  not  only  lawful,  but  commendable,  for  a  man  to  apply 
whatever  he  may  have  to  the  payment  of  his  debts.  This 
Lamphear  did.  And  this  &ct  distinguishes  this  from  the 
case  of  Davis  v.  Newcomb,  72  Ind.  413.  We  understand  it  to 
be  conceded  in  that  case,  that  the  judgment  debtor  is  entitled 
to  the  income  of  land  sold  by  the  sheriff,  during  the  year 
allowed  for  redemption,  and  to  the  right,  within  the  year,  to 
dispose  of  the  same.     Here  Lamphear,  as  stated  in  the  com- 


NOVEMBER  TERM,  1881.  125 

Ridgeway  et  al.  v.  The  First  National  Bank  of  Evansville  ei  aL 

plaint,  assigned  within  the  year,  the  rents  in  payment  of  a  debt. 
This  did  not  give  the  purchaser  at  sheriff's  sale  a  right  of 
action  against  the  assignee  of  the  rents.  Wikon  v.  PowerSy  66 
Ind.  75 ;  Oravea  v.  Kent,  67  Ind.  38. 

We  think  the  judgment  should  be  affirmed. 

Per  Curiam. — It  is  ordered,  upon  the  foregoing  opinion, 
that  the  judgment  below  be  in  all  things  affirmed  in  favor  of 
The  First  National  Bank  of  Evansville,  at  the  costs  of  the 
appellant;  and  that  the  judgment  in  favor  of  Lamphear  be  in 
all  things  reversed,  at  his  costs.     Cause  remanded. 

On  Petition  for  a  Rehearing. 

Franklin,  C. — Lan^hear's  property  was  sold  on  exe- 
cution ;  he  fidled  to  redeem ;  during  the  year  for  redemption 
it  was  in  the  possession  of  a  tenant ;  he,  in  payment  of  an  in- 
debtedness, sold  and  transferred  the  rents  to  the  First  National 
Bank  of  Evansville,  which  had  received  them  and  credited 
Lamphear  therefor.  Appellants,  as  assignees  of  the  certificate 
of  purchase  at  the  sheriff's  sale,  received  a  deed  for  the  prop- 
erty, and  sued  appellees  for  the  rents.  That  the  suit  was  rightly 
brought  against  Lamphear,  can  not  be  successfully  questioned. 
The  redemption  statute  expressly  provides,  that,  if  the  judg- 
ment debtor  fiiils  to  redeem  within  the  year,  as  provided  in 
the  act,  he  shall  be  liable  to  the  purchaser  for  the  reasonable 
rents  and  profits.  And  it  has  been  insisted  by  appellants' 
counsel,  in  a  lengthy  and  learned  brief,  and  by  oral  argument, 
that  the  action  can  also  be  maintained  against  the  First  Na- 
tional Bank,'*and  that  their  petition  for  a  rehearing  as  to  it 
ought  to  be  granted.  This  court  has  decided  that,  while  the 
judgment  debtor  could  be  sued  for  the  rents,  third  parties, 
who  own  or  occupied  the  premises,  could  not.  Clements  v. 
Bobinson,  54  Ind.  599 ;  Powell  v.  DeHart,  55  Ind.  94 ;  Wil- 
«m  V.  Powers,  66  Ind.  75 ;  Graves  v.  Kent,  67  Ind.  38. 

The  case  of  Oak  v.  Parks,  58  Ind.  117,  we  think  is  not  in 
point  That  was  a  suit  for  the  rents,  against  the  judgment 
debtor  alone,  and  this  question  could  not  legitimately  arise  in 
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the  case,  and  nothing  in  relation  to  the  question  here  involved 
was  there  decided. 

The  case  of  Davis  v.  Neivcomb,  72  Ind.  413,  seems  to 
come  nearer  in  conflict  with  the  previous  decisions  above 
named.  This  was  a  petition  filed  in  the  Marion  Circuit 
Court,  in  the  proceedings  of  the  assignment  of  Benjamin  F. 
Riley  for  the  benefit  of  his  creditors,  to  Newcomb  as  assignee, 
by  the  purchasers  of  Riley's  real  estate,  previous  to  said 
assignment,  to  require  said  Newcomb  to  pay  to  them  the  rents 
which  he  had  received  from  said  real  estate  during  the  year 
for  redemption.  These  funds  were  yet  in  the  hands  of  the 
assignee,  in  the  custody  of  the  court,  and  subject  to  its  order, 
And  in  that  case  the  court  held  that,,  although  no  lien,  either 
legal  or  equitable,  could  be  fastened  upon  the  fiind,  yet  the 
court,  in  the  exercise  of  its  equitable  powers,  could  and  ought 
to  have  ordered  the  fund  turned  over  to  the  plaintiffs,  in  pref- 
erence to  any  claims  of  general  creditors.  In  that  case  the 
court  further  says:  "He  (Riley)  could  not  have  been  re- 
strained, it  may  be,  from  collecting  and  appropriating  the 
rents  to  his  own  use.  He  might  have  sold  and  transferred 
the  possession,  or  the  rents  of  the  property,  to  a  good  fiiith 
purchaser." 

In  the  case  at  bar,  the  rents  did  not  remain  in  the  custody 
of  the  court,  or  any  agent,  trustee  or  intermediate  person,  but 
had  fully  passed  into  the  ownership  of  a  good  faith  creditor 
in  payment  of  Lamphear's  indebtedness.  And  we  can  not  see 
any  difference  between  this  and  if  the  bank  had  paid  Lam- 
phear  the  money  for  the  rents ;  there  were  no  intervening  se- 
cret equities  to  be  cut  off  by  the  want  of  notice.  We  think 
the  case  under  consideration  is  plainly  distinguishable  from  the 
Newcomb  case,  and  is  not  required  thereby  to  be  reversed  as 
to  the  bank.  Since  this  case  was  decided  in  June  last, 
in  the  case  of  Connelly  v.  Dickson,  76  Ind.  440,  the  ques- 
tion of  the  appointment  of  a  receiver  to  collect  and 
hold  the  rents  during  the  year  for  redemption,  where  the 
property  was  in  the  hands  of  a  tenant,  was  before  this  court^ 
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and  it  was  then  held  that  the  court  possessed  such  power.  We  do 
notthink  the  pointdecided  in  that  case  conflicts  with  the  former 
decision  of  this  case.  In  this  case  the  judgment  debtor  was 
not  interfered  with  in  any  way  in  the  management  of  the 
rents.  He  had  a  right  to  collect  them  and  use  them ;  the 
tenant  had  a  right  to  pay  them  to  him.  And  if  the  judgment 
debtor  saw  cause  to  pay  them  out  on  a  good  faith  indebted- 
ness, or  buy  something  to  live  upon,  and  had  consumed  it, 
the  purchaser  at  sheriff's  sale,  having  no  lien  upon  them 
either  legal  or  equitable,  we  dg  not  think  that  he  could  follow 
the  money  and  collect  the  amount  from  the  persons  so  receiv- 
ing it.  If  he  wanted  the  rents  held  or  his  claim  fastened 
upon  them,  he  ought  to  have  taken  steps  to  have  had  it  done, 
before  the  debtor  had  made  a  flnal  disposition  of  them. 

We  think  the  former  decision  in  this  case  ought  to  be 
adhered  to,  and  the  petition  for  a  rehearing  overruled. 

Per  Curiam. — Petition  overruled. 

Elliott,  C.  J.,  and  Woods,  J.,  dissent. 

Dissenting  Opinion. 

Elliott,  C  J. — I  am  for  granting  the  petition.  I  think 
the  reasoning  and  decision  in  the  cases  of  Davis  v.  Newcomby, 
72  Ind.  413,  and  Connelly  v.  Dickson,  76  Ind.  440,  require  us. 
U)  hold  that  the  person  who  enters  into  possession  under  the 
judgment  debtor  shall  be  held  liable  for  rent. 

I  am  influenced  by  an  additional  reason.  The  assignee  or 
grantee  of  the  judgment  debtor  can  not,  unless  fundamental 
principles  are  disregarded,  hold  possession  under  better  terms 
than  his  grantor  or  assignor.  As  the  right  to  one  yearns  pos- 
session by  the  judgment  debtor  is  burdened  with  the  obliga- 
tion to  pay  rent,  that  obligation  passes  with  the  possession  of 
the  land  to  all  who  come  in  under  the  debtor.  Unless  this 
be  so,  we  shall  have  the  judgment  debtor  transferring  a  broader 
right  and  greater  title  than  he  possessed. 
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No.  8422. 

I  78     128  StAPP,  Adm'r,  V.   DaVIS,  Adm'R,  et  AL. 

|171       91 

Default. —  What  AdmiUed  by. — As  a  general  rule,  a  default  admits  the 
facts  stated  in  the  complaint,  but  not  allegations  of  quantity  or  value. 

Same. — ATiawer  in  Defence  by  one  of  two  Defendants. — Where  one  of  two  de- 
fendants answers  a  defence  which  will  defeat  the  entire  action,  It  will 
inure  to  the  benefit  of  both,  although  one  suffers  a  default. 

Same. — Separate  Defences. — Where  the  defences  are  distinct  and  separate, 
and  the  defence  pleaded  exonerates  one  defendant  only,  the  plaintiff 
may  have  judgment  against  the  defendant  defaulted,  although  he  fails 
as  to  the  one  who  pleads. 

From  the  Dearborn  Circuit  Court. 

D.  H.  Stapp,  H.  D.  McMullen,  D.  T,  Downey  and  J.  A. 
Parks,  for  appellant. 

W,  S.  Holman,  for  appellees. 

Elliott,  C.  J. — Elam  H.  Davis,  administrator  of  the  estate 
of  William  Brewington,  deceased,  and  Joshua  Brewington, 
were  jointly  sued  by  the  appellant.  Joshua  Brewington  did 
not  answer  the  complaint,  and  a  default  was  entered  against 
him.  An  issue  was  joined  between  appellant  and  Elam  H. 
Davis,  administrator,  and  was  submitted  to  a  jury  for  trial. 

Appellant  very  earnestly  insists  that  he  is  entitled  to  a  new 
trial  as  to  both  of  the  appellees  for  the  reason  that  the  verdict 
is  not  sustained  by  the  evidence.  It  is  enough  for  us  to  say 
that  there  was  evidence  justifying  the  conclusion  reached  by 
the  jury.  This  disposes  of  the  case  so  fiir  as  concerns  the 
appellee  who  made  a  defence  to  the  action. 

The  question  presented  as  to  the  right  to  a  reversal  against 
the  defendant  who  suffered  default  is  different.  The  general  rale 
is  that  the  failure  to  answer  a  complaint  admits  all  the  mate- 
rial allegations  which  it  contains  except  such  as  relate  to  the 
damages.  The  cause  of  action,  but  not  the  damages,  is  admit- 
ted by  the  default.  Briggs  v.  Sneghan,  45  Ind.  14.  This  is 
a  general,  but  not  an  universal  rule.     It  prevails  where  there 
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is  a  single  defendant,  and  where,  although  there  are  two  or  more 
defendants,  the  causes  of  action  are  distinct  and  several.  It 
does  not  prevail  where  two  or  more  persons  are  sued  and  one 
makes  a  defence  which  if  sustained  will  defeat  the  entire  right 
of  recovery.  In  such  a  case  the  defence  inures  to  the  benefit 
of  all  the  defendants,  as  well  those  who  defend  as  those  who 
suffer  de&ult.  Kincaid  v.  PurceU,  1  Ind.  324 ;  King  v.  The 
State,  15  Ind.  64 ;  Suiherlin  v.  MvUiSy  17  Ind.  19 ;  MvJUendare 
v.  SUvere,  34  Ind.  98. 

The  defence  in  this  case  inured  to  the  benefit  of  both  the 
appellees  so  fiir  as  the  cause  of  action  set  forth  in  one  of  the 
paragraphs  of  the  complaint  is  concerned,  but  not  as  to  the 
cause  of  action  stated  in  another  of  the  paragraphs.  The 
causes  are  different  and  distinct,  and  upon  one  of  them  the 
appellant  was  clearly  entitled  to  recover  against  the  appellee 
Joshua  Brewington.  His  own  testimony  shows  a  right  of 
action  against  him,  and  one  so  &r  separate  and  distinct  from 
that  asserted  against  him  and  his  co-defendant  as  to  entitle 
the  appellant  to  a  recovery.  As  the  testimony  of  Joshua 
Brewington  discloses  a  right  of  action  against  him  in  &vor 
of  the  appellant,  and  as  such  right  of  action  may  be  treated 
as  a  distinct  and  several  one,  we  think  appellant  is  entitled  to 
a  new  trial  as  against  the  said  Joshua,  although  not  as  against 
his  co-appellee. 

The  judgment  as  to  Elam  H.   Davis,  administrator,  is 
affirmed;  and,  as  to  the  appellee  Joshua  Brewington,  re- 
versed, with  instructions  to  sustain  appellant^s  motion  for  a 
new  trial  as  to  him. 
Vol.  78.-9 
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Beflevin. — FUading. — OomplainL — VerdicL — Defects  Cured, — A  complaint 
in  repleyin,  which  alleges  that  the  defendants  unlawfully  and  wrongfnllj 
took  from  the  plaintifis,  and  converted  to  their  own  use,  the  following 
described  personal  property,  etc.,  shows  with  sufficient  certainty,  at  least 
after  verdict,  that  the  property  was  taken  without  leave  and  had  not 
been  returned. 

Same. — Oompeteney  of  Witnesses. — Hudnrnd  and  Wife, — J^ra/Aioe, — In  an  action 
of  replevin,  for  the  recovery  of  the  husband's  personal  property,  his  wife 
was  not  a  competent  witness  as  to  matters  for  or  against  him,  under  the 
provisions  of  section  2  of  the  act  of  March  llth,1867,  defining  who  shall 
be  competent  witnesses. 

From  the  Huntington  Circuit  Court. 

J3.  F.  Ibachy  for  appellants. 

J.  C.  Branyan  and  C  W,  WatkinSy  for  appellees. 

HowK,  J. — ^The  appellees  sued  the  appellants  to  recover 
damages  for  the  alleged  unlawiul  and  wrongful  taking  and 
conversion  to  their  own  use  of  certain  personal  property,  par- 
ticularly  described  and  of  the  total  value  of  two  hundred  and 
fourteen  dollars.  The  appellants  answered  by  a  general  de- 
nial of  the  complaint.  The  issues  joined  were  tried  by  a  jury, 
and  a  verdict  was  returned  for  the  appellees,  assessing  their 
damages  in  the  suin  of  one  hundred  and  seventy-five  dollars, 
and  the  court  rendered  judgment  on  the  verdict. 

The  appellants  have  assigned  the  following  errors : 

1.  The  complaint  does  not  state  &cts  sufficient  to  consti- 
tute a  cause  of  action ;  and, 

2.  The  court  erred  in  overruling  their  motion  for  a  new 
trial. 

In  discussing  the  question  of  the  sufficiency  of  the  com- 
plaint, the  appellants'  counsel  says :  "  The  complaint  is  in- 
sufficient, for  the  reason  that  there  is  no  allegation  that  the 
goods  were  taken  without  leave  and  that  the  same  had  not 
been  returned."  It  was  alleged  in  the  complaint  that  the  ap- 
pellants, ^'on  the  9th  day  of  March,  1878,  unlawfully  and 
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wrongfiiUy  took  from  the  plaintifi&^  and  converted  to  their 
own  use,  the  following  described  personal  property,"  etc. 
These  allegations  were  sufficient,  at  least  after  verdict,  to  show 
that  the  property  had  been  taken  without  leave  and  had  not 
been  returned.  The  appellants  did  not  demur  to  the  com- 
plaint, and  its  sufficiency  is  called  in  question  for  the  first 
time  in  this  court.  There  are  many  cases  in  which  this  court 
has  held  that  objections  to  a  complaint,  which  would  have 
been  considered  as  well  taken  if  they  had  been  presented  by 
demurrer,  were  regarded  as  obviated  and  cured  by  the  subse- 
quent trial  and  verdict.  Donellan  v.  Hardy ,  57  Ind.  393 ; 
Scott  v.  Zartman,  61  Ind.  328 ;  Gahin  v.  WooUeny  66  Ind. 
464 ;  Smith  v.  Freeman,  71  Ind.  85 ;  The  Indianapolis,  etc., 
Railroad  Co.  v.  McCaffery,  72  Ind.  294.  Conceding,  with- 
out deciding,  in  the  case  at  bar,  that  the  appellants'  objec- 
tions to  the  complaint,  if  they  had  been  presented  by  a  de- 
murrer for  the  want  of  facts,  would  have  been  well  taken,  we 
are  of  the  opinion  that  they  were  obviated  and  cured  by  the 
verdict. 

The  first  cause  for  a  new  trial  assigned  by  the  appellants, 
in  their  motion  therefor,  was  as  follows : 

'*  1st.  The  court  erred  in  admitting  in  evidence,  over  the 
objections  of  defendants,  the  testimony  of  Martha  J.  Porter, 
the  wife  of  James  S.  Porter,  which  evidence  consisted  of 
what  these  defendants  had  done,  in  taking  the  property  set 
out  in  the  complaint,  and  what  they  had  done  when  a  previous 
levy  was  made,  when  the  said  property  was  set  off  to  her  as 
the  property  of  her  husband." 

It  appears  from  the  bill  of  exceptions,  which  is  properly  in 
the  record,  that,  on  the  trial  of  the  cause,  the  appellees  intro- 
duced Martha  J.  Porter,  as  a  witness  in  their  behalf,  who  tes- 
tified as  follows :  "  I  am  the  wife  of  my  co-plaintiff.  The 
property  described  in  the  complaint  belongs  to  my  husband." 
Over  the  objections  and  exceptions  of  the  appellants,  she  was 
then  allowed  by  the  court  to  testify  at  length  to  the  merits  of 
the  cause.     The  trial  of  this  cause,  in  the  circuit  court,  took 
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place  in  April,  1878.  At  that  time  the  law  of  this  State  on 
the  subject  of  the  competency  of  witnesses  was  the  act  of 
March  11th,  1867,  "defining  who  shall  be  competent  wit- 
nesses in  any  court  or  judicial  proceeding  in  this  State,"  etc. 
2  B.  S.  1876,  p.  132.  In  section  2  of  said  act  it  was  provided, 
among  other  things,  that  "  husband  and  wife  as  to  matters  for 
or  against  each  other,  or  as  to  communications  made  to  each 
other  during  marriage,  except  that  the  wife  shall  be  a  competent 
witness  in  cases  of  prosecution  against  the  husband  for  assault 
and  battery  upon  the  person  of  his  wife,  and  except  also  that 
in  suits  by  the  husband  and  wife  jointly  for  an  assault  and 
battery  upon  the  wife,  such  wife  shall  be  a  competent  witness 
to  prove  the  assault  and  battery  ^  *  *  *  *  *  shall  not  in  any 
case  be  competent  witnesses,"  etc.  It  is  very  clear  that  the 
case  at  bar  does  not  come  within  the  exceptions  in  this  stat- 
ute, and  therefore  it  follows  that  the  appellee  Martha  J.  Por- 
ter was  not  a  competent  witness  on  the  trial  of  this  cause. 
Stanley  v.  SchuUz,  47  Ind.  217. 

It  is  claimed,  however,  by  appellees'  counsel,  as  we  under- 
stand their  argument,  that  Martha  J.  Porter  was  a  competent 
witness  for  the  appellees  under  and  by  force  of  the  provisions 
of  section  2  of  the  act  of  March  11th,  1861,  amendatory  of 
the  act  of  March  5th,  1859,  supplemental  to  the  exemption 
law  of  February  17th,  1852.  In  this  section  2,  it  was  pro- 
vided "  That  in  any  case  where  the  execution  defendant  is 
absent  from  this  State  the  wife  of  said  defendant  may  make 
out  the  schedule  required  in  this  act,  and  verify  the  same  by 
her  affidavit,  and  the  said  schedule,  when  so  made  and  deliv- 
ered to  the  officer  holding  the  writ,  shall  entitle  the  wife  to 
claim  and  hold  for  her  husband  the  amount  of  property  which 
by  law  is  exempt  from  execution."  Acts  of  1861,  p.  120. 
This  section  does  not  in  terms,  or  by  any  feir  implication,  as 
it  seems  to  us,  make  the  wife  a  competent  witness,  either  for 
or  against  her  husband,  in  any  suit  brought  by  him  for  the 
unlawful  taking  or  wrongful  conversion  of  such  exempted 
property.     But,  if  it  could  be  said  that,  under  said  section  2, 
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the  wife  could  be  a  competent  witness,  either  for  or  against 
her  husband,  in  any  such  suit  as  the  one  now  before  us,  it  is 
certain,  we  think,  that  after  the  enactment  of  the  above  men- 
tioned act  of  March  11th,  1867,  defining  who  should  be  com- 
petent witnesses,  the  wife  was  not  a  competent  witness,  either 
for  or  against  her  husband,  in  any  such  action.  For,  in  sec- 
tion 3  of  the  last  mentioned  act,  it  was  provided  that  "All 
laws  and  parts  of  laws  now  in  force  and  in  conflict  with  the 
provisions  of  this  act  are  hereby  repealed."  2  R.  S.  1876, 
p.  136. 

We  are  of  the  opinion,  therefore,  that  the  court  erred  in 
admitting  in  evidence,  over  the  appellants'  objections,  the  tes- 
timony of  Martha  J.  Porter,  a  witness  for  the  appellees,  and 
that  for  this  error  of  law,  occurring  at  the  trial  and  excepted 
to,  a  new  trial  ought  to  have  been  granted. 

We  may  properly  remark,  that,  under  section  275  of  the 
civil  code  of  1881  (Acts  of  1881,  p.  289),  it  would  seem  that 
Martha  J.  Porter  would  now  be  a  competent  witness  for  the 
appellees  in  this  case.  R.  S.  1881,  p.  93,  section  497 ;  Brown 
V.  Norton,  67  Ind.  424;  Hutchaaon  v.  The  State,  67  Ind. 
449. 

The  judgment  is  reversed,  at  the  appellees*  costs,  and  the 
cause  is  remanded,  with  instructions  to  sustain  the  motion  for 
a  new  trial  and  for  further  proceedings  in  accordance  with 
this  opinion. 


♦— 
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CrdonaIi^Law. — Former  Conviction, — Evidence. — It  is  necessary  for  one 
who  relies  upon  evidence  of  a  former  conviction  to  show  that  the  offence 
for  which  he  was  convicted  is  the  same  as  that  involved  in  the  prosecu- 
tion in  which  the  evidence  is  offered. 
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Same.  —  Tramseripl.  —  Omission  of  WanwU. — Emdenee, — AsmuU  and  Bair- 
iery. — As  a  rule,  the  entire  record  of  a  cause  should  be  offered  in  evi- 
dence, and  not  mere  fragmentary  parts  thereof;  but  the  omission  of  the 
warrant  from  the  transcript  of  a  judgment  of  conviction  for  an  assault  and 
battery,  before  a  justice  of  the  peace,  where  the  entries  show  that  botL 
the  defendant  and  injured  person  were  present  when  the  case  was  heard 
and  determined,  is  immaterial. 

Same. — Justiee  of  the  Peaet, — JurwdveHon, — StahOe  Construed. — Under  sec- 
tion 1637,  B.  S.  1881,  justices  of  the  peace  have  jurisdiction  to  try  and 
determine  all  cases  of  misdemeanors  where  the  punishment  may  be  by  a 
fine  only. 

From  the  Shelby  Circuit  Court. 

E.  P.  FerriSf  W.  W.  Spencer  and  J.  8.  Ferris,  for  appel- 
lant. 

Z).  P.  Baldmn,  Attorney  General,  W,  W.  Thornton^  and  /. 
L.  White,  Prosecuting  Attorney,  for  the  State. 

Elliott,  C.  J. — The  appellant  was  tried  and  convicted 
upon  an  indictment  charging  him  with  an  assault  and  bat- 
tery. 

The  only  questions  which  the  record  presents  arise  upon 
the  ruling  excluding  the  evidence  offered  in  defence.  The 
excluded  evidence  was  the  record  of  the  trial  and  conviction 
of  the  appellant  for  an  assault  and  battery.  The  trial  was  had 
before,  and  the  judgment  of  conviction  rendered  by,  a  justice 
of  the  peace. 

It  is  always  necessary  for  one  who  relies  upon  evidence  of 
a  former  judgment,  to  show  that  the  offence  for  which  he  was 
convicted  is  the  same  as  that  involved  in  the  prosecution  in 
which  the  evidence  is  offered.  This,  we  think,  was  done  in 
the  present  instance.  The  evidence  fairly  shows  that  the  of- 
fence for  which  the  appellant  was  convicted  by  the  justice  is 
the  same  as  that  described  in  the  indictment  in  the  case  at 
bar. 

The  general  rule  is,  that  the  entire  record  of  a  cause  should 
be  offered  in  evidence,  and  that  it  is  not  proper  to  offer  mere 
fragmentary  parts  of  the  record.     We  think  all  the  material 
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parts  of  the  justice's  record  were  oflFered.  It  is  true  the  war- 
rant is  not  in  the  transcript  offered  by  the  appellant^  but  as 
the  justice's  entry  shows  that  both  the  appellant  and  Louden, 
the  injured  person,  were  present  when  the  case  was  heard 
and  judgment  pronounced  by  the  justice,  its  omission  was  im- 
material. 

The  objection,  earnestly  urged  against  the  admission  of  the 
evidence,  is  that  the  justice  of  the  peace  had  no  jurisdiction 
to  try  the  appellant.  This  question  is  decided  against  the 
appellee  in  the  case  of  The  Stale  v.  Creek,  pod,  p.  139.  We 
are  satisfied  that  a  just  construction  of  the  act  of  1881  re- 
quires that  it  should  be  held  that  justices  of  the  peace  may 
exercise  jurisdiction  in  cases  of  misdemeanors.  Although  there 
may  be  cases  of  the  general  class  in  which  it  would  be  proper 
to  adjudge  imprisonment  as  part  of  the  punishment,  Z 
justice  of  the  peace  has  no  power  to  punish  by  imprisonment, 
nor  to  inflict  a  fine  of  more  than  twenty-five  dollars.  The 
reasoning  in  the  case  referred  to  very  clearly  shows  that  the 
Legislature  did  not  intend  to  deprive  justices  of  jurisdiction 
in  that  class  of  cases  for  which  the  punishment  may  be  fine 
and  imprisonment.  This  conclusion  is  strengthened  by 
reference  to  former  statutes  and  to  our  long  existing  prac- 
tice.  It  has  been  the  law  since  the  organization  of  the  State, 
that  justices  have  jurisdiction  in  cases  of  misdemeanor, 
although  there  may  be  aggravated  cases  requiring  that  the 
accused  be  sent  to  a  higher  court  in  order  to  receive  adequate 
punishment.  This  long  settled  rule  should  not  be  over- 
turned, unless  there  are  clear  words  requiring  it. 

Judgment  reversed. 
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No.  6743. 

ia6_4M  Amekican  Insurance  Company  v.  McWhorteb. 

78    136' 

^^  ^-  CoNTRAcrr. — Signed urUhotU Reading, — MisrepresenUUion of  ConlenU. — ^The  law 

1^     ei  affords  no  relief  to  one  who,  able  to  read,  signs  a  contract  without  reading 

it,  reposing  a  blind  confidence  in  representations  of  another,  whose  inter- 
est is  adverse,  as  to  the  contents  of  the  instrument. 
Same. — Fleading, — Insurance  Note, — A  plea,  setting  up  such  misrepre- 
sentations as  a  defence  to  a  note  given  for  an  insurance  premium,  is  not 
made  good  by  the  averment  that  the  company  never  delivered  a  policy 
to  the  defendant,  and  that  he  had  never  seen  any  policy  of  insurance 
issued  to  him. 
Same. — Inguramx, — Agreement  by  Agent  to  Issue  Policy  a  Good  ConsideraiHon, — 
IVcmissory  Note, — The  agreement  of  an  insurance  company,  through  its 
agent,  to  issue  a  policy,  is  binding  on  the  company,  and  is  a  sufficient 
consideration  for  a  note  given  for  a  premium. 

From  the  Marion  Circuit  Court. 

V.  Carter  and  TT.  Jff.  Ripley y  for  appellant. 
A.  O.  Porter  and  G.  T.  Porter j  for  appellee. 

Woods,  J. — Action  by  the  appellant  against  the  appellee 
upon  the  following  promissory  note : 

"♦44.00.  For  value  received  in  Policy  No.  121,504, 
dated  the  8th  day  of  April,  1873,  issued  by  the  American  In- 
surance Company,  of  Chicago,  Illinois,  I  promise  to  pay 
said  company  the  sum  of  eleven  dollars  on  the  first  day  of 
April,  1874,  and  eleven  dollars  on  the  first  day  of  April, 
1875,  and  eleven  dollars  on  the  first  day  of  April,  1876,  and 
eleven  dollars  on  the  first  day  of  April,  1877. 

(Signed)  "William  McWhorter.'' 

The  appellee  answered  by  a  single  paragraph,  substantially 
as  follows : 

That  the  note  was  obtained  by  fidse  representations  of  the 
plaintiff,  relied  on  by  the  defendant,  in  this,  to  wit :  On  the 
8th  day  of  April,  1873,  the  plaintiff,  by  its  agents,  did  solicit 
the  defendant  to  insure  in  said  company  for  five  years,  as  the 
plaintiff  had  many  times,  by  her  agent,  theretofore  done ;  the 

i 
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defendant  refused  to  insure  for  said  term^  but  after  much  so- 
licitation did  agree  to  insure  for  the  period  of  one  year^  and 
for  one  year's  insurance  did  then  and  there  execute^  in  the 
usual  and  ordinary  form,  his  promissory  note  for  eleven 
dollars,  dated  April  8th,  1873,  and  payable  July  Ist,  1873 ;  and 
the  plaintiff  did  then  and  there,  by  her  agent,  who  conducted 
the  business,  represent  to  the  defendant  that  this  was  the  only 
note  or  instrument  for  the  payment  of  money  required  of 
him,  and  did  further  represent  that  the  only  other  instrument 
by  him  signed  was  an  application  for  a  policy,  which  was  to 
be  forwarded  to  the  company ;  that  the  plaintiff,  in  the  nuinner 
aforesaid,  did  represent  to  the  defendant  that  the  application 
was  for  insurance  for  the  term  of  one  year ;  and  that  no  other 
premium  would  be  required  of  him  than  that  charged  for  one 
year's  insurance,  to  wit,  eleven  dollars ;  that  the  defendant 
was  at  the  time  engaged  in  the  labor  of  whitewashing,  and  did 
not  read  the  instrument  by  him  signed,  but  relied  entirely  upon 
the  representations  and  statements  of  the  plaintiff's  agent; 
that  the  one  instrument  which  he  signed  was  a  promissory 
note  for  eleven  dollars,  and  the  other  an  application  for  a 
policy,  and  not  an  instrument  promising  to  pay  money ;  that  the 
plaintiff  well  knew  that  the  defendant  was  insuring  for  one 
year  only,  and  had  agreed  to  insure  for  that  term  only,  and 
believed  the  representation  that  the  instrument  signed  by  him 
was  an  application  for  a  policy  of  insurance,  and  not  a  promise 
or  agreement  to  pay  money. 

That  he  paid  the  note  dated  April  8th,  1873,  and  payable 
July  Ist^  1873,  fully  believing  at  the  time  that  it  was  the  only 
note  or  promise  to  pay  money  which  the  company  held  or 
claimed  to  hold  against  him ;  that  the  company  never  deliv- 
ered to  him  a  policy  of  insurance  for  one  year,  nor  for  any 
period,  and  he  has  never  seen  any  policy  of  insurance  issued 
in  his  name  by  said  company. 

The  court  overruled  a  demurrer  for  want  of  &cts  to  this  an- 
swer, and  the  appellant  has  saved  an  exception  to  the  ruling. 
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We  are  constrained  to  hold  that  the  court  erred  in  overrul- 
ing the  demurrer  to  the  answer.  Seeright  v.  Fletcher^  6 
Elackf.  380 ;  May  v.  Johnson^  3  Ind.  449 ;  Rogers  v.  Plaee, 
29  Ind.  577 ;  Nebeker  v.  CiU»ivger,  48  Ind.  436 ;  IhUton  v. 
Clapper^  53  Ind.  276 ;  ClodfdieT  v.  HvleUy  72  Ind.  137. 

As  was  said  in  Seeright  v.  Fletcher y  so  it  may  be  said  here : 
^'  It  does  not  appear  that  the  defendant  was  deceived  by  the 
representations  made  to  him^  or  if  he  was^  it  is  manifest  that 
it  was  the  consequence  of  his  own  folly.  If  the  defend- 
ant were  an  illiterate  man^  and  the  bond  had  been  misread  to 
him^  he  not  being  able  to  detect  the  imposition^  the  case 
would  have  been  different.  But  it  appears  that  he  signed  the 
bond  without  reading  it  himself^  or  hearing  it  read^  and  with 
all  the  means  of  knowing  the  truth  in  his  power^  reposed  a 
blind  confidence  in  representations  not  calculated  to  deceive 
a  man  of  ordinary  prudence  and  circumspection.  In  such  a 
case  the  law  affords  no  relief.'' 

The  averment  that  the  company  never  delivered  a  policy 
of  insurance  to  him^  and  that  he  has  never  seen  any  policy  of 
insurance^  issued  to  him  by  the  company^  does  not  make  the 
answer  good  as  a  plea  of  no  consideration.  It  does  not  deny 
that  a  policy  was  issued  for  his  benefit^  and  the  proof  showed 
that  it  was  left  with  his  wife  in  the  defendant's  absence.  Be- 
sides^ the  agreement  of  the  company^  through  her  agent;  to 
issue  the  policy^  was  binding  upon  the  company^  and  was  a 
sufficient  consideration  for  the  note.  Americany  etc.y  Ins.  Co.  v. 
PaUersoriy  28  Ind.  17 ;  Flanders  on  Insurance^  130-135 ;  May 
on  Ins.  42 ;  Wood  on  Ins.  10,  et  passim. 

Judgment  reversed,  with  costs. 

Elliott,  C.  J.,  did  not  participate  in  this  decision. 
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No.  »900.  
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The  State  v.  Creek.  *^  ^ 

OBiMiNiLL  Law. — Jiutiee  of  the  Peace, — Jwriadieticn, — SuUute  Construed. — 
Under  the  provisions  of  the  Bevision  of  1881,  justices  of  the  peace  have 
jurisdiction  in  all  cases  of  misdemeanors  where  a  fine  is  the  onlj  pun- 
bhment  that  muti  be  inflicted,  though  imprisonment  in  the  county  jail 
might,  bat  need  not  necessarily,  be  imposed. 

From  the  Union  Circuit  Court. 

D.  P.  Baldwin^  Attorney  General,  W.  W.  Thomtonf  and  21 
D.  Evans,  for  the  State. 

WoBDEN,  J. — The  appellee  was  prosecuted  before  a  justice 
of  the  peace  of  Union  county,  on  a  charge  of  malicious  tres- 
pass, based  on  the  following  statutory  provision : 

"Whoever  maliciously  or  mischievously  injures  or  causes 
to  be  injured  any  property  of  another  or  any  public  prop- 
erty is  guilty  of  a  malicious  trespass,  and,  upon  con- 
viction thereof,  shall  be  fined  not  more  than  two-fold  the 
value  of  the  damage  done,  to  which  may  be  added  imprison- 
ment in  the  county  jail  for  not  more  than  twelve  months." 
R.  S.  1881,  section  1955. 

He  was  convicted  before  the  justice,  and  fined  in  the  sum 
of  twenty-five  dollars. 

Prom  the  judgment  of  conviction  he  took  an  appeal  to  the 
circuit  court.  In  the  latter  court  the  defendant  moved  to 
dismiss  the  cause  lor  want  of  jurisdiction  in  the  justice,  and 
this  motion  was  sustained  and  the  cause  dismissed.  Excep- 
tion by  the  State. 

The  State  appeals  to  this  court,  and  heu^  assigned  error  upon 
the  dismissal  of  the  cause. 

We  have  the  following  statutory  provision  as  to  the  juris- 
diction of  justices  in  criminal  cases : 

''The  jurisdiction  of  Justices  of  the  Peace  in  criminal  cases 
shall  be  co-extensive  with  their  respective  counties,  and  they 
shall  have  exclusive  original  jurisdiction  in  all  cases  where 
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the  fine  assessed  can  not  exceed  three  dollars,  and  concurrent 
jurisdiction  with  the  Criminal  Court  and  Circuit  Court  to  try 
and  determine  all  cases  of  misdemeanor  punishable  by  fine 
only ;  and  in  trials  before  Justices,  fines  to  the  extent  of  twen- 
ty-five dollars,  with  costs,  may  be  assessed ;  and  they  shall 
have  jurisdiction  to  make  examination  in  all  cases ;  but  they 
shall  have  no  power  to  adjudge  imprisonment  as  a  part  of 
their  sentence,  except  in  the  manner  especially  provided  in 
this  act."     R.  S.  1881,  section  1637. 

It  is  thus  seen  that  justices  have  concurrent  jurisdiction  ''to 
try  and  determine  all  cases  of  misdemeanor  punishable  by 
fine  only."  The  language  thus  used  must  be  construed  with 
the  other  provisions  of  the  act,  so  as  to  carry  out  what  appears 
to  have  been  the  intention  of  the  Legislature.  Taking  into 
consideration  other  provisions  of  the  act,  we  think  it  clear 
that  the  Legislature  intended  to  vest  jurisdiction  in  justices 
in  all  cases  where  a  fine  is  the  only  punishment  that  muM  be 
inflicted,  though  imprisonment  in  the  county  jail  might,  but 
need  not  necessarily,  be  imposed.  We  might  slightly  change 
the  language  used,  so  as  not  to  change  its  meaning,  taken  in 
connection  with  other  provisions  of  ^the  act,  but  so  as  to  ren- 
der the  meaning  more  apparent,  as  follows :  ''  To  try  and 
determine  all  cases  of  misdemeanor  where  the  punishment 
may  be  a  fine  only." 

There  are  many  misdemeanors  defined  in  the  new  revision 
of  which  the  punishment  must  be  imprisonment  in  the  county 
jail  as  well  as  a  fine.  In  these  cases  justices  have  no  juris- 
diction save  as  a  mere  examining  court. 

But  there  are  other  cases  of  misdemeanor  punishable  by 
fine,  to  which  imprisonment  in  the  county  jail  may,  but  need 
not  necessarily,  be  added ;  cases  where  imprisonment  is  not 
a  necessary  part  of  the  punishment.  In  the  latter  class  of 
cases  justices  have  jurisdiction ;  for  in  no  other  mode  can  the 
provisions  of  the  statute  be  harmonized  and  the  general  pur- 
pose of  the  Legislature  carried  out. 

An  assault  and  battery  is  punishable  by  a  fine,  to  which 
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imprisonment  in  the  county  jail  may  be  added.  Section 
1911. 

But  section  1638  expressly  recognizes  the  jurisdiction  of 
justices  to  try  and  determine  such  cases^  and  provides  for 
having  the  injured  party  subpoenaed  as  a  witness  to  attend 
the  trial.  This  is  utterly  inconsistent  with  the  idea  that  jus- 
tices  have  no  jurisdiction  in  cases  where  imprisonment  in  the 
county  jail  may,  but  need  not  necessarily  be,  added  to  the 
fine  as  part  of  the  punishment.  No  inconvenience  or  failure 
of  justice  can  grow  out  of  the  &ct  that  justices  of  the  peace 
are  invested  with  jurisdiction  in  cases  where  imprisonment 
may  or  may  not  constitute  a  part  of  the  punishment,  for  it  is 
provided  by  section  1636,  that  if,  in  the  opinion  of  the  justice 
or  jury  trying  the  cause,  the  punishment  which  can  be  in- 
flicted by  the  justice  is  inadequate  to  the  offence,  the  justice 
shall  commit  or  hold  the  prisoner  to  bail  for  his  appearance 
before  the  proper  court. 

We  are  of  opinion,  for  these  reasons,  that  the  justice  had 
jurisdiction  of  the  cause,  and  that  the  court  below  erred  in 
dismissing  it. 

The  judgment  below  dismissing  the  case  is  reversed,  with 
costs,  and  cause  remanded  for  further  proceedings. 


^ 


No.  7863. 

Craig  et  al.  v.  Encey. 

Unlawpul  Detention  of  Lands. — Aj^pml  Bond, — Mesne  Pnfits  Pending 
Appeal — Under  the  statute  concerning  the  unlawful  detention  of  lands 
(2  R.  S.  1876|  p.  662)|  on  an  appeal  by  the  defendant  from  the  judgmei^ 
of  the  circuit  court  to  the  Supreme  Court,  the  appeal  bond  may  be 
lawfully  conditioned,  that  the  defendant,  among  other  things,  will  pay 
and  satisfy  all  damages  which  the  plaintiff  may  sustain,  for  mesne  prof- 
its of  the  premises  recovered,  or  for  any  waste  committed  thereon,  as 
well  before  as  during  the  pendency  of  such  appeal. 
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Same. — AssignmetU  <^  Band, — ComplainL — An  appeal  bond  is  awignable  bj 
endorsement  in  writing,  so  as  to  give  the  assignee  a  right  of  action 
thereon,  in  his  own  name ;  and  where  the  plaintiff,  in  an  action  on  such 
bond,  sues  only  for  the  'recovery  of  the  mesne  profits  of  the  premises, 
during  the  pendency  of  the  appeal,  his  complaint  will  not  be  bad  on 
demurrer  thereto,  for  the  want  of  sufficient  facts,  merely  because  it  con- 
tains an  admission  of  the  payment  of  the  previous  judgment  and  costs. 

Same. — Pmctux, — New  TriaL — Errors  of  law,  occurring  at  the  trial,  must 
be  specifically  pointed  out  and  assigned  as  causes  for  a  new  trial,  in  the 
motion  therefor ;  for,  if  not  so  assigned,  the  Supreme  Court  will  not  con- 
sider such  errors  of  law,  nor  decide  any  question  thereby  presented. 

Same. — Evidence, — Transcript  of  Judgment  of  Supreme  GourL — In  an  action 
on  an  appeal  bond,  given  on  an  appeal  to  the  Supreme  Court,  a  certified 
transcript  of  the  judgment  of  that  court  is  competent  evidence. 

From  the  Hendricks  Circuit  Court. 

C.  C.  Nave,  for  appellants. 

T.  J,  Cqfer  and  N.  M,  Taylor,  for  appellee. 

HowK,  J. — In  this  action  the  appellee,  as  the  assignee  of 
one  Samuel  T.  Encey,  sued  the  appellants  on  an  appeal  bond 
given  by  said  Amelia  Craig,  on  an  appeal  from  a  judgment 
rendered  by  the  court  below  against  her,  and  in  fevor  of  said 
Samuel  T.  Encey,  to  this  court.  The  appellee's  complaint 
contained  two  paragraphs,  in  each  of  which  it  was  alleged, 
among  other  things,  that  said  Amelia  Craig  had  perfected  and 
prosecuted  her  said  appeal,  and  that  the  judgment  appealed 
from  had  been  in  all  things  affirmed  by  the  judgment  of  this 
court,  which  latter  judgment  still  remained  in  full  force  and 
effect. 

The  bond  in  suit  was  executed  by  the  appellants,  Amelia 
Craig  and  Christian  C.  Nave,  whereby  they  acknowledged  them- 
selves bound  to  said  Samuel  T.  Encey  in  the  penal  sum  of 
J1,000.  After  reciting  that  said  Samuel  T.  Encey  had  obtained 
a  judgment  against  said  Amelia  Craig,  in  the  Hendricks 
Circuit  Court,  at  its  March  term,  1876,  for  $44.50  and  costs 
of  suit,  and  also  an  order  for  the  possession  of  certain  rooms 
in  the  brick  tavern,  then  occupied  by  said  Amelia  Craig,  in 
the  town  of  Danville,  Hendricks  county,  Indiana,  it  was  con- 
ditioned that  the  bond  should  be  void,  if  the  said  Amelia 
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Craig  should  duly  prosecute  her  said  appeal,  and  abide  by 
and  pay  the  judgment,  costs  and  damages,  which  might  be 
rendered  or  affirmed  against  her  in  this  court,  and  should  pay 
and  satisfy  all  damages  which  might  be  sustained  by  said 
Samuel  T.  Encey  for  mesne  profits  of  the  premises  recovered, 
or  for  any  waste  committed  thereon,  as  well  before  as  during 
the  pendency  of  said  appeal;  otherwise  to  be  in  foil  force 
in  law. 

The  cause  was  put  at  issue  and  tried  by  the  court,  and  a 
finding  was  made  for  the  appellee ;  and  the  appellants'  motion 
for  a  new  trial  having  been  overruled,  and  their  exception 
saved  to  this  ruling,  the  court  rendered  judgment  on  its 
finding. 

The  appellants  have  here  assigned,  as  errors,  the  following 
decisions  of  the  circuit  court : 

1.  In  overruling  their  demurrer  to  each  of  the  paragraphs 
of  complaint;  • 

2.  In  sustaining  appellee's  demurrer  to  the  first  paragraph 
of  the  separate  answer  of  said  Amelia  Craig ; 

3.  In  sustaining  appellee's  demurrer  to  the  first  para- 
graph of  the  separate  answer  of  said  Christian  C.  Nave; 

4.  In  overruling  appellants'  motion  for  a  new  trial ; 

6.  In  overruling  their  motion  to  modify  the  judgment ; 
and, 

6.  In  admitting  in  evidence,  on  the  trial,  the  opinion  and 
judgment  of  this  court,  in  the  case  of  Craig  v.  Ensey, 

The  appellants'  counsel  earnestly  insists  that  the  court  erred 
in  overruling  the  separate  demurrers  to  the  first  and  second 
paragraphs  of  appellee's  complaint.  In  discussing  this  supposed 
error,  the  first  point  made  by  counsel  is,  that  each  of  the  para- 
.  graphs  of  complaint  was  bad,  for  the  reason  that  appellee  ad- 
mitted therein  that  the  appellants  had  fully  paid  off  the  judg- 
ment appealed  from,  in  the  Hendricks  Circuit  Court,  and  all 
costs  in  this  court.  This  point  would  have  been  well  taken 
if  the  bond  in  suit  had  been  given  merely  to  secure  the  pay- 
ment of  the  judgment  which  might  be  rendered  or  affirmed 
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against  said  Amelia  Craig  by  this  court.  But  it  will  be  seen 
from  our  statement  of  this  case^  that  the  bond  was  given  to 
secure  not  only  the  payment  of  said  judgment,  but  also  to  se- 
cure the  payment  of  all  damages  which  might  be  sustained  by 
said  Samuel  T.  Encey  for  mesne  profits  of  the  premises  in  con- 
troversy in  that  action,  or  for  any  waste  committed  thereon,  as 
well  before  as  during  the  pendency  of  said  appeal.  The  provi- 
sions of  the  appeal  bond  in  that  case  were  expressly  authorized 
by  section  11  of  "An  act  concerning  the  unlavefril  detention  of 
lands  and  the  recovery  thereof,"  approved  May  13th,  1852,  in 
which  section  it  was  provided  that,  "  On  the  trial  of  any  cause 
under  this  act,  either  before  the  justice  of  the  peace  or  on  ap- 
peal, the  damages  for  the  detention  of  the  premises  shall  be  esti- 
mated up  to  the  time  of  each  trial,  while  damages  on  appeal 
by  the  defendant  shall  be  deemed  as  covered  by  the  appeal 
bond."  2  R.S.  1876,  p.  664.  Jones  y.  Droneberger,  23  Ind.  74. 
Under  the  bond  in  suit  the  appellants  were  liable  for  the  mesne 
profits  of  the  premises,  during  the  pendency  of  the  appeal, 
and  that  is  all  they  were  sued  for  in  this  action.  The  pay- 
ment of  the  previous  judgment  and  costs  did  not  release  or 
discharge  the  appellants  from  their  liability,  under  the  bond, 
for  such  mesne  profits ;  and  therefore  the  admission  of  the 
&ct  of  such  payment  did  not  vitiate  either  paragraph  of  the 
complaint.     Craig  v.  Ensey,  63  Ind.  140. 

The  appellants'  counsel  also  claims  that  each  paragraph  of 
the  complaint  was  bad,  on  the  demurrer  thereto,  "  because 
appellee  had  no  right  to  maintain  an  action,  founded  on  the 
appeal  bond,  executed  by  appellants  to  Samuel  T.  Encey,  by 
virtue  of  his  assignment  of  said  bond  to  appellee."  This 
position  can  not  be  maintained,  we  think,  either  upon  prin- 
ciple or  by  authority.  Samuel  T.  Encey  was  the  obligee  and  , 
payee  of  the  appeal  bond ;  and  we  know  of  no  sufficient  reason, 
and  the  learned  counsel  has  not  informed  us  of  any,  which 
would  prevent  the  obligee  and  payee  thereof  from  negotiating 
such  bond  by  endorsement  thereon,  "so  as  to  vest  the  prop- 
erty thereof "  in  his  endorsee.     Such  an  assignment  of  said 
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bond  would  seem  to  be  expressly  authorized  by  the  provisions 
of  section  1  of  "An  act  concerning  promissory  notes,  bills  of 
exchange,  bonds  or  other  instruments  in  writing,^'  etc., 
approved  March  11th,  1861.  The  assignment  of  the  bond 
was  in  the  words  and  figures  following,  to  wit :  "  January 
11th,  1879.  For  value  received,  I  hereby  assign  the  vnthin 
bond,  together  with  all  rights  and  privileges  growing  out  of 
the  same,  to  William  N.  Encey. 

(Signed)  "Samuel  T.  Encey." 

The  language  used  in  this  assignment  shows  very  clearly, 
as  it  seems  to  us,  that  the  bond  was  assigned  by  endorsement 
to  the  appellee.  Leedy  v.  Nash,  67  Ind.  311.  This  was  suf- 
ficient, and  the  assignor  of  the  bond,  Samuel  T.  Encey,  was 
neither  a  proper  nor  ^ecessary  defendant  to  appellee^s  action. 
The  assignor's  property  in  the  bond  in  suit,  by  virtue  of  the 
said  assignment  thereof,  vested  absolutely  in  the  appellee,  as 
such  assignee ;  and  it  was  not  necessary  to  the  validity  of 
such  assignment,  that  the  judgment  mentioned  in  the  bond 
should  also  be  assigned  to  the  appellee. 

The  appellants'  counsel  also  claims  that  the  damages 
assessed  were  excessive.  We  are  of  the  opinion,  however, 
that  the  court  did  not  err  in  its  assessment  of  damages.  It  is 
admitted  that  the  appellant  Amelia  Craig  remained  in  pos- 
session of  the  premises  for  eight  months  after  the  rendition  of 
the  judgment  appealed  from,  or  until  November  27th,  1876. 
and  that,  during  that  time,  the  &ir  rental  value  of  said  prem- 
ises was  tl30  per  month.  In  assessing  appellee's  damages,  the 
court  allowed  interest  at  the  rate  of  six  per  cent,  per  annum 
on  the  aggregate  sum  of  such  rental  value,  for  the  period 
named,  from  November  27th,  1876,  until  the  first  day  of 
April,  1879,  the  date  of  the  finding  and  judgment  in  this 
action.  This  allowance  of  interest  was  right,  we  think,  and 
the  damages  were  not  excessive. 

The  next  point  presented  by  the  appellants'  counsel,  in  his 
brief  of  this  cause,  is  the  alleged  error  of  the  court  in  per- 
Vol.  78.— 10 
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mitting  Newton  M.  Taylor,  a  witness  for  appellee,  to  testifjr 
that  Amelia  Craig  stayed  in  the  property  without  right,  and. 
without  any  contract  with  Samuel  T.  Encey.  This  evidence 
was  objected  to,  "  because  of  its  incompetency  and  irrele— 
vancy/^  This  objection  was  not  well  taken,  for  the  evidence^ 
we  think,  was  competent  and  relevant.  Counsel  also  com- 
plains, in  argument,  of  other  evidence  of  the  witness,  Taylor  ;. 
but,  in  their  motion  for  a  new  trial,  the  appellants  did  not^ 
assign  the  admission  of  this  other  evidence  as  cause  for  such 
new  trial,  and  therefore  the  supposed  error  of  the  trial  courts 
in  the  admission  of  this  other  evidence,  is  not  properly  pre- 
sented for  our  consideration.  For  there  is  no  rule  of  prac- 
tice better  settled  than  this,  that  this  court  will  not  consider 
any  supposed  error  of  law,  occurring  at  the  trial,  nor  decide 
any  question  thereby  presented,  unless  it  appears  that  such 
error  of  law  was  assigned  as  a  cause  for  new  trial,  in  the 
motion  therefor  addressed  to  the  trial  court.  Leary  v.  Ebert^ 
72'Ind.  418. 

The  last  point  made  by  appellants'  counsel,  in  argument,  is* 
thus  stated  in  his  own  language:  '^ The  court  below  most 
certainly  committed  a  gross  and  unheard-of  error,  one  unknown 
to  the  laws  of  Indiana  and  to  all  the  civilized  governments, 
of  the  world,  in  suffering  appellee  to  read,  as  evidence,  to  the 
court  trying  this  cause,  the  opinion  of  the  Supreme  Court  of 
Indiana  in  the  case  of  Amelia  Craig  v.  Samud  T.  Ensey,  given 
in  May,  1878.  This  may  account  for  the  excess  of  the  dam- 
ages assessed  by  the  court  below,  under  the  evidence  given  oa 
the  trial  of  thiscause.^'  It  seems  to  us  that  counsel  has,  per- 
haps, exaggerated  the  effect  of  the  opinion  of  this  court,  in 
the  case  mentioned,  on  the  trial  court.  But,  whether  this  is 
so  or  not,  we  are  clearly  of  the  opinion  that  the  certified 
transcript  of  the  opinion  and  judgment  of  this  court,  in  the 
case  cited,  was  competent,  material  and  relevant  evidence  on 
the  trial  of  this  cause,  and  that  the  court  committed  no  error 
in  admitting  such  transcript  in  evidence. 

The  other  errors  assigned  by  the  appellants  in  this  court 
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have  not  been  discussed  by  their  counsel^  in  his  brief  of  this 
cause.  These  supposed  errors,  even  if  they  exist,  must  there- 
fore, under  the  settled  practice  of  this  court,  be  regarded  as 
waived. 

We  have  found  no  available  error  in  the  record  of  this 
cause  which  would  authorize  this  court  to  reverse  the  judg- 
ment of  the  trial  court. 

The  judgment  is  affirmed,  at  the  appellants'  costs. 

Petition  for  a  rehearing  overruled. 


No.  8630. 

Becker  v.  Denmube. 

SupBXME  CouBT. —  'EmAeMit, — Verdid, — When  there  is  evidence,  which,  if 
credited,  justifies  the  verdict,  though  this  evidence  is  contradicted,  the 
Supreme  Court  will  not  weigh  the  evidence,  nor  disturh  the  verdict 

From  the  Dearborn  Circuit  Court. 

W.  8.  Holman  and  /.  A.  Parks,  for  appellant. 
H,  D,  McMvUen  and  D.  T.  Dovmey,  for  appellee. 

MoRiUB,  C. — ^This  suit  w^as  commenced  before  a  justice  of 
the  peace  of  Dearborn  county,  to  recover  for  work  and  labor 
alleged  to  have  been  performed  by  the  appellee  for  the  ap- 
pellant. The  appellee  recovered  before  the  justice,  and  the 
appellant  appealed  to  the  circuit  court. 

In  the  circuit  court  the  appellant  filed  an  answer  to  the 
complaint  in  three  paragraphs: 

1st.  The  general  denial; 

2d.  Payment; 

3d.  That,  on  the  11th  day  of  December,  1878,  the  appel- 
lant promised  to  pay  the  appellee  $120  for  the  work  specified 
in  a  written  agreement  filed  with  the  answer ;  that  the  appel- 
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lee^  in  pursuance  of  said  written  agreement,  had  partially 
performed  the  work  therein  mentioned;  that  said  written 
agreement  contains  all  the  contract  the  appellant  ever  made 
with  the  appellee,  and  that  the  appellant  has,  on  his  part,  per- 
formed said  agreement. 

The  agreement  is  as  follows : 

"  I,  the  undersigned,  agree  to  pay  W.  F.  Denmure  the  sum 
of  |fl20,  for  furnishing  the  labor  for  the  decoration,  or  fresco- 
ing, of  the  following  rooms  at  my  private  residence  at  Au- 
rora, Ind.,  to  wit :  The  two  parlors  and  the  dining-room ;  the 
ceilings  shall  be  nicely  decorated  with  test  of  flowers,  leaves, 
scrolls,  etc.,  and  the  walls  shall  be  done  in  flat  colors,  with  a 
drop  border  above  and  a  rising  border  beneath,  with  a  wain- 
scoting, etc.,  as  I  may  suggest ;  the  hall  shall  likewise  be  laid 
out  in  panels  and  lines,  corner  pieces  and  such  as  I  may  call 
for.  While  respecting  the  harmony  of  colors  and  work,  the 
decoration  shall  be  done  in  the  most  workmanlike  manner, 
subject  to  my  order ;  and  further,  I  agree  to  furnish  all  the 
materials  for  said  work,  and  to  pay  to  Mr.  Denmure,  at  the 
end  of  each  week,  a  small  amount  of  money,  according  to  my 
judgment,  and  the  balance  I  will  pay  when  the  aforesaid 
work  is  completed.  F.  W.  Becker,  M.  D." 

The  appellee  replied  to  the  second  and  third  paragraphs  of 
the  answer  by  a  general  denial.  To  the  third  paragraph  he 
also  replied  specially,  alleging  that,  afler  the  making  of  the 
contract  therein  stated,  the  quality,  quantity  and  style  of  the 
work  was,  by  the  agreement  of  the  parties,  changed  and  al- 
tered ;  that  a  new  and  different  contract  was  made  between 
them,  by  which  the  appellant  required  the  appellee  to  per- 
form different  work  from  that  specified  in  the  written  con- 
tract, and  promised  to  pay  him  for  the  same  what  it  was 
worth. 

The  cause  was  submitted  to  a  jury,  who  returned  a  verdict 
for  the  appellee. 

The  appellant  moved  the  court  for  a  new  trial,  for  the  rea- 
son that  the  verdict  was  contrary  to  law,  and  not  supported 
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by  sufficient  evidence^  and  because  the  damages  assessed  are 
excessive. 

The  error  assigned  is  that  the  court  below  erred  in  over- 
ruling the  motion  for  a  new  trial. 

The  appellee  testified  that  he  was  a  fresco  painter ;  that  he 
knew  what  the  work  was  worth ;  that  the  work  done  by  him 
for  the  appellant  was  worth  from  three  to  four  dollars  per 
day;  that  he  worked  for  the  appellant  ninety-seven  and 
three-fourths  days ;  that  the  appellant  had  paid  him^  at  differ- 
ent times^  $113,  and  that  the  balance  was  due  and  unpaid; 
that,  at  the  first  conversation  he  had  with  appellant  in  relation 
to  the  work,  he  proposed  to  make  a  sketch  of  the  work  to 
be  done,  and  counted  up  what  it  would  cost ;  that  the  cost 
of  the  work  as  proposed  was  $120;  that  the  appellant  was 
unwilling  to  stand  the  expense  of  a  sketch;  that  he  then 
sketched  off  on  the  wall  what  was  to  be  done  for  the  $120. 
The  rooms  to  be  decorated  were  two  parlors  and  a  dining- 
room,  and  certain  work  in  the  hall ;  that  he  worked  off  on  the 
wall  the  particular  style  in  which  the  rooms  were  to  be  fin- 
ished. The  decorations  were  to  consist  of  test  flowers,  leaves 
and  scroll-work ;  that,  in  order  to  have  something  to  show  for 
the  money,  he  wrote  out  a  memorandum  of  the  work  and 
gave  it  to  the  appellant  to  sign  and  return  to  him.  ,  He  went 
to  work  December  11th,  1878.  The  appellant  did  not  re- 
turn the  memorandum,  but  when  the  trouble  began  the  ap- 
pellee went  to  appellant  and  told  him  that  he  wanted  the  pa- 
per, as  it  was  of  no  use  to  him.  He  refused  to  give  it  to  the  ap- 
pellee, but  gave  him  a  copy  of  it.  The  appellee  worked  from 
December  11th  until  the  14th,  in  preparing  the  walls 
for  the  reception  of  colors,  and  then  began  to  work  off,  ac- 
cording to  the  memorandum.  In  looking  over  some  sketches 
for  different  styles  of  work,  the  appellant  saw  a  particular 
sketch  which  he  said  he  fancied  more  than  the  plan  which 
had  been  agreed  upon,  and  asked  that  it  be  adopted.  The 
appellee  told  him  that  its  adoption  would  require  a  change  of 
the  plan  in  order  to  secure  harmony,  and  that  it  would  be  much 
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more  expensive.  The  appellant  said  he  wanted  the  work 
done  to  suit  him,  and  he  would  pay  whatever  it  was  worth. 
The  appellee  agreed  to  do  the  work  as  requested. 

He  further  says,  that  he  then  sketched  off  the  work  accord- 
ing to  the  new  plan,  laying  it  out  filled  with  double  instead 
of  single  panels,  and  filling  it  with  friezes  instead  of  an  empty 
panel  along  the  border,  and  animal  figures  instead  of  scroll- 
work ;  that  at  each  side  of  the  room,  according  to  the  new 
plan,  are  places  for  human  faces ;  these  places  were  filled  with 
selected  human  faces.  On  three  several  occasions,  when  told 
by  the  appellee  that  the  work  was  costing  more  than  the  ap- 
pellant expected,  he  promised  to  pay  what  it  was  worth.  The 
work  first  agreed  to  be  done  would  take  forty-eight  days ;  to 
do  it  on  the  new  plan,  as  it  was  done,  would  require,  and 
did  take,  ninety-seven  and  three-fourths  days;  there  was 
more  than  twice  the  work  on  the  new  plan  that  there  was  on 
the  first.  As  work  was  scarce,  the  appellee  says  he  agreed  to 
work  for  $2.50  per  day.  After  the  rooms  had  been  finished, 
without  finding  any  fault,  the  appellant  ordered  the  appellee 
to  leave,  which  he  did.  It  would  have  taken  a  week  to  fin- 
ish the  work. 

The  appellee  ftirther  testifies  as  follows:  "The  defendant 
never  signed  and  gave  me  the  memorandum  set  up  in  the 
answer,  and  I  only  went  to  get  it,  or  a  copy  of  it,  after  he  had 
ordered  me  off,  in  order  to  show  what  the  first  contract  re- 
ally was." 

A  Mr.  Ferris,  an  artist  who  worked  for  the  appellee,  and 
assisted  in  doing  the  work  for  the  appellant,  testifies  that  the 
work  was  done  according  to  the  directions  of  the  appellant, 
and  in  accordance  with  the  memorandum.  In  many  respects 
his  testimony  is  irreconcilable  with  that  of  the  appellee.  The 
appellant  testified,  and  his  testimony  contradicts  that  of  the 
appellee  upon  almost  every  point.  He  says  he  might  have 
told  the  appellee,  that,  if  the  work  was  satisfiictorily  done,  he 
would  pay  something  more  than  the  $120,  but  that  he  never 
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iigreed  to  do  so^  nor  did  he  at  any  time  assent  to  any  alteration 
of  the  agreement. 

It  is  very  clear,  that,  upon  the  testimony  of  the  appellee 
alone,  the  verdict  and  judgment  of  the  court  below  were 
right.  He  testified  that  he  did  the  work ;  that  it  was  worth 
at  least  $2.50  per  day.  He  admits  that  he  made  a  contract, 
not  in  writing,  to  do  a  certain  amount  of  work  for  $120,  but 
swears  that  the  contract  was  afterward  changed,  and  that 
more  than  double  the  amount  of  work  first  proposed  was  done 
under  the  new  contract;  that  the  memorandum  of  the  first 
contract  prepared  by  him  was  never  executed  by  the  appel- 
lant. And,  as  to  this,  he  is  corroborated  by  the  appellant, 
who  admits  that  he  detained  the  memorandum  and  never  de- 
livered it  to  the  appellee.  Had  there  been  no  other  testimony 
than  that  of  the  appellee,  the  verdict  must  have  been  for  him, 
and  for  the  amount  found  by  the  jury. 

On  the  other  hand,  had  there  been  no  other  testimony  than 
that  offered  by  the  appellant,  the  verdict  should  have  been  in 
his  fiivor.  But  it  was  for  the  jury  to  pass  upon  the  conflict- 
ing evidence.  They  believed  the  appellee.  This  court  can  not 
weigh  the  conflicting  evidence,  nor,  in  such  case,  disturb  the 
verdict.  There  was  evidence  legally  tending  to  support  the 
verdict.  Ghomdey  v.  Young,  71  Ind.  62 ;  Toney  v.  Toney,  73 
Ind.  34. 

The  damages  are  not  excessive.  The  appellee  testifies  that 
the  work  occupied  ninety-seven  and  three-fourths  days  at 
$2.50  per  day;  that  he  had  been  paid  $113.  The  balance 
exceeded  the  amount  found  by  the  jury. 

Per  Curiam. — It  is  ordered,  upon  the  foregoing  opinion, 
that  the  judgment  below  be  affirmed,  at  the  costs  of  the  appel- 
lant 
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Promissory  Note. — FUading, — Aruiwer, — Oeneral  DeniaL — In  an  action 
upon  promissory  notes,  an  answer  by  the  makers,  that  they  had  "  exe- 
cuted "  the  notes,  but  had  not  delivered  them,  is  sufficient,  as  such  an- 
swer is  equivalent  to  a  general  denial. 

Same. —  Void  GongideraHon, — ^An  agreement  by  the  payees  of  such  notes,  in 
consideration  of  their  execution,  to  use  their  influence  to  secure  the 
dismissal  or  favorable  termination  of  a  criminal  prosecution,  is  void, 
and  does  not  furnish  a  sufficient  consideration  for  such  notes. 

Same. — Given  for  Debt  (^Bankrupt. — An  answer,  that  such  notes  had  been 
given  for  the  debt  of  A.,  who  had  been  adjudged  a  bankrupt,  of  which 
the  payees  had  notice,  and  that  A.  subsequently  obtained  his  dischai^ 
in  bankruptcy,  is  insufficient  in  bar  of  the  action. 

Same. — Testimony  of  Surety  as  to  DedarcUions  ofPriwApal, — It  is  error  to  allow 
a  surety  to  testify  to  what  his  principal  told  him  in  the  absence  of  the 
payees,  at  the  time  he  signed  the  notes,  for  what  purpose  the  notes 
were  given. 

From  the  Madison  Circuit  Court. 

i.  M.  Conn  and  H,  D.  Thompson,  for  appellant. 
/.  W.  Sanaherryy  M,  A.  Chipman  and  /.  W.  Sanaberry,  Jr., 
for  appellees. 

Best,  C. — This  action  was  brought  by  the  appellant 
against  the  appellees,  upon  two  notes  made  by  them  to  him 
and  one  Hinton,  on  the  29th  day  of  May,  1877,  payable  two 
and  four  months  from  date  respectively,  with  interest,  and 
without  relief,  etc. 

The  appellees  filed  an  answer  of  five  paragraphs : 

The  first  answer  was  a  general  denial. 

The  second  was  a  plea  of  no  consideration. 

The  third  admitted  the  execution  of  the  notes,  but  averred 
that  they  were  never  delivered,  and  that  the  appellant  had 
possession  of  them  without  right. 

The  fourth  averred  that  there  was  a  criminal  prosecution 
pending  in  the  Howard  Circuit  Court  against  one  Miles 
Harvey,  for  obtaining  money  by  false  pretences  firom  the 
payees  of  said  notes ;  that  the  payees  of  said  notes  were  the 
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prosecuting  witnesses  in  said  prosecution^  and  that  the  only 
consideration  for  said  notes  was  the  agreement  of  said  payees 
to  use  their  influence  to  get  said  prosecution  dismissed  or 
fiivorably  terminated. 

The  fifth  averred  that  said  notes  were  given  for  the 
debt  of  one  Miles  Harvey,  wh<\  was  indebted  to  the  payees, 
and  who  then  had  a  petition  pending  in  bankruptcy;  that 
the  payees  were  notified  of  such  proceedings,  and  said  Har- 
vey afterward  obtained  his  discharge  in  bankruptcy. 

The  appellant  filed  separate  demurrers  to  the  third,  fourth 
and  fifth  paragraphs  of  the  answer,  for  the  reason  that 
neither  of  them  stated  facts  sufficient  to  constitute  a  defence, 
but  the  demurrers  were  overruled  and  exceptions  were  re- 
served. 

A  reply  was  then  filed ;  the  issues  were  submitted  to  a  jury, 
and  a  general  verdict  returned  for  the  appellees.  The  appel- 
lant moved  for  a  new  trial,  which  was  overruled,  and  a  judg- 
ment was  rendered  upon  the  verdict. 

From  this  judgment  the  appellant  appeals,  and,  by  the 
proper  assignments  of  error,  insists  that  the  court  erred  in  over- 
ruling the  demurrers  to  the  third,  fourth  and  fifth  paragraphs 
of  the  answer,  and  in  overruling  his  motion  for  a  new  trial. 

The  third  paragraph  of  the  answer  averred  that  the  notes 
were  executed,  but  not  delivered,  and  it  is  insisted  that  thia 
was  not  a  sufficient  answer.  We  think  otherwise.  The  word 
"  executed  '*  implies  a  delivery,  but  as  it  is  expressly  averred 
that  the  notes  were  not  delivered,  we  think  the  word  "  exe- 
cuted," as  used,  was  synonymous  with  the  word  "  signed,** 
and  that  the  paragraph,  fitirly  construed,  means  that  the  notes 
were  signed,  but  not  delivered.  The  paragraph  attempted  to 
deny  the  execution  of  the  notes,  but,  as  it  was  not  verified,  it 
was  insufficient  for  such  purpose.  It,  however,  denied  the 
delivery  of  the  notes  and  was  equivalent  to  a  general  denial. 

The  demurrer  was  properly  overruled. 

It  is  insisted  that  the  fourth  paragraph  of  the  answer  is  not 
good  because  the  mere  agreement  of  the  payees  to  use  their 
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influence  to  secure  a  favorable  termination  of  the  criminal 
prosecution  was  not  illegal.  This  position  can  not  be  main- 
tained. It  is  the  duty  of  every  person  to  exercise  his  influ- 
ence in  fevor  of  the  due  enforcement  of  the  criminal  laws  of 
the  State^  and  no  agreement  to  withhold  such  influence,  or  to 
employ  it  in  such  manner  as  to  affect  such  prosecution,  will 
be  enforced.  The  law  exacts  from  every  one  the  obligation 
to  aid  in  the  due  administration  of  justice  by  the  proper 
exercise  of  his  influence,  and  every  agreement  whereby  such 
person's  influence  is  secured,  controlled,  neutralized  or  in  any 
way  affected,  is  a  fraud  upon  the  law,  and  is  void  as  being 
:against  public  policy.  In  this  case  the  payees  of  the  notes 
were  the  prosecuting  witnesses,  and  the  persons  from  whom 
Harvey  obtained  the  money.  Their  relation  to  the  prosecu- 
tion was,  in  a  certain  sense,  adverse  to  Harvey.  The  agree- 
ment did  not  create  the  relation  of  attorney  and  client,  but 
imposed  upon  the  payees  the  obligation  to  otherwise  aid  Har- 
vey in  escaping  punishment  in  such  prosecution.  They  W"ere 
to  use  their  influence  to  secure  a  favorable  termination  of  the 
prosecution.  This  imposed  upon  them  some  obligation.  This 
was  to  do  something  for  Harvey,  or  nothing  against  him. 
The  proper  exercise  of  their  influence  was  due  Harvey  with- 
out compensation,  and  the  proper  exercise  of  such  influence, 
though  beneficial  to  Harvey,  would  not  have  been  prejudicial 
to  the  public.  The  engagement,  however,  imposed  a  greater 
obligation,  and  the  promised  compensation  would  naturally 
prompt  them  to  aid  Harvey  in  defeating  such  prosecution. 
The  desire  to  discharge  such  obligation,  stimulated  by  such 
compensation,  would  suggest  the  employment  of  illegitimate 
means  and  result  in  embarrassing,  if  not  defeating,  such  pros- 
ecution. This  the  law  will  not  sanction  by  enforcing  such 
contracts.  1  Parsons  on  Contracts,  440 ;  Gray  v.  Hooky  4 
N.  Y.  449. 

We  think  the  facts  averred  constituted  a  bar  to  the  action. 

The  fiftih  paragraph  of  the  answer  was  insufficient,  and  the 
demurrer  should  have   been  sustained.     The    discharge  of 
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Miles  Harvey  from  the  payment  of  his  debts  in  no  manner 
relieved  the  appellees  from  the  payment  of  theirs^  and  this 
fact  constituted  no  defence. 

This  brings  us  to  the  motion  for  a  new  trial. 

Among  the  various  reasons  embraced  in  the  motion,  it  was 
insisted  that  the  court  erred  in  admitting,  and  in  refusing  to 
strike  out,  the  testimony  of  one  A.  Ellis,  as  to  the  considera- 
tion of  the  notes,  since  it  appeared  that  he  knew  nothing 
about  it  other  than  what  Joel  R.  Harvey,  the  principal 
maker  of  the  notes,  told  him  when  he  requested  him  (Ellis)  to 
sign  the  notes. 

It  appeared  from  the  evidence  that  Joel  B>.  Harvey  was  the 
principal  in  said  notes,  and  that  Ellis  was  one  of  his  sureties. 
Ellis  was  called  by  the  defendants,  and  this  question  was  pro- 
pounded to  him :  "  State  to  the  jury  what  the  consideration 
of  these  notes  was."  He  answered:  "Those  notes  were  pre- 
sented to  me  for  my  signature  by  Joel  R.  Harvey,  and  I  signed 
with  the  understanding — '^ 

At  this  point  the  appellant  objected,  and  inquired  of 
the  witness  whether  either  of  the  payees  was  present? 
The  witness  answered,  "  No,  sir ;"  and  appellant  objected  to 
witness  stating  Any  conversation  that  occurred  between  the 
witness  and  Harvey;  but  the  court  overruled  the  objection, 
and  the  witness  answered :  "  I  signed  those  notes  for  the 
purpose  of  securing  the  release  of  this  man.  Miles  Harvey, 
that  was  under  indictment  at  that  time.  *  *  That  was 
all  the  conversation  I  had  any  knowledge  of  whatever." 
Upon  cross-examination  the  witness  stated  that  he  had  had 
no  conversation  with  any  one,  except  Joel  R.  Harvey,  about 
the  notes ;  whereupon  the  appellant  moved  the  court  to  strike 
oat  his  testimony  as  to  the  consideration  of  the  notes.  There- 
upon the  court  inquired  of  the  witness  what,  if  anything,  he 
personally  knew  about  the  consideration  of  the  notes.  He 
answered :  "  I  donH  know  that  I  know  anything  about  it, 
except  as  &r  as  I  knew  this  prosecution  was  going  against 
Miles  Harvey ;  that  he  had  been  convicted  at  a  certain  term 
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of  court ;  that  was  a  matter  that  was  known  by  every  person 
out  there." 

The  court  further  enquired : "  That  was  the  understanding  be- 
tween you  and  Harvey  as  you  got  it  from  Harvey  ? ''  Answer : 
"  Yes,  sir/'  "  You  had  no  understanding  or  conversation  with 
the  plaintiffs,  nor  actually  knew  nothing  only  as  you  inferred  it 
from  the  circumstances ? "     "That  was  all;  yes,  sir." 

Upon  these  answers  the  court  refused  to  strike  out  the  testi- 
mony. This  was  error.  The  witness  signed  the  notes  as  the 
surety  of  Harvey,  and  the  consideration  that  moved  from  the 
payees  to  Harvey  supported  the  notes.  Harvey's  statements 
to  the  witness  were  not  competent  because  they  were  hearsay, 
and  the  substance  of  the  statements  of  Harvey  was  as  incom- 
petent as  the  statements  themselves.  Nor  could  the  witness 
infer  a  fact  from  the  circumstances  and  state  that  inference 
to  the  jury.  If  fiicts  are  thus  to  be  established,  the  jury,  and 
not  the  witness,  must  infer  the  facts  from  the  circumstances. 

The  appellees  claim  that  if  this  ruling  was  wrong  it  was 
harmless,  as  the  other  evidence  abundantly  established  the 
vicious  consideration  of  the  notes. 

In  this  position  we  do  not  concur.  The  appellant  offered 
testimony  ten/ling  to  show  that  they  had  'furnished  Miles 
Harvey  $300  in  money ;  that  the  notes  in  suit  were  given  in 
satisfaction  of  their  claim  against  him,  and  that  such  claim 
was  the  only  consideration  of  said  notes.  The  testimony  of 
the  appellees  tended  to  show  that  the  consideration  of  the 
notes  was  as  stated  by  Ellis,  and,  as  between  these  versions 
of  the  transaction,  the  testimony  of  Ellis  may  have  had  a  con- 
trolling influence.  If  it  had  any,  it  injured  appellant  upon 
this  disputed  question  of  fact.  We  can  not  say  that  it  did  not, 
and  therefore  think  the  court  erred  in  admitting  and  in  refus- 
ing to  strike  it  out.  For  these  errors  the  judgment  should  be 
reversed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  be,  and  it  is  hereby,  in  all  things, 
reversed,  at  the  costs  of  the  appellees. 


NOVEMBER  TERM,  1881. 


157 


Baddeley  v,  Patterson. 


No.  8536. 

Baddeley  v.  Pattekson. 

Pleading. — (hmptaxnt. — Demurrtr, — If  a  complaint  contain  several  para- 
graphs, some  founded  on  contract,  and  some  on  tort,  some  good  and 
some  bad,  there  is  no  available  error,  under  the  code,  in  overruling  a 
demurrer  to  the  entire  complaint,  assigning  for  causes  a  want  of  suffi- 
cient facts  and  a  misjoinder  of  causes  of  action. 

Same. — Arrest  of  JudgmenL — When  a  complaint  contains  several  para- 
graphs, one  only  being  good,  a  motion  in  arrest  of  judgment  should  be 
overruled. 

Judgment. — Improper  Relief. — Supreme  Court, — When  the  plaintiff  is  en- 
titled to  a  judgment,  but  the  judgment  rendered  gives  relief  to  which  he 
is  not  entitled,  and  no  objection  to  the  form  thereof  was  made  below,  there 
ia  no  renaedj  in  the  Supreme  Court 

m 

From  the  Hendricks  Circuit  Court. 
O.  C.  Nave,  for  appellanfc. 

BiGKNELii^  C.  C. — Patterson  paid  for  Baddeley  $50,  and 
signed  a  note  for  him  as  surety,  payable  to  Hamrick,  for 
$200,  and  Baddeley  verbally  agreed  to  give  him  a  mortgage, 
with  a  condition  in  it  that  if  the  note  should  not  be  paid,  or 
if  Baddeley  should  undertake  to  sell  or  remove  the  property, 
then  Patterson  might  take  possession  of  the  property  as  his 
own ;  it  was  all  personal  property,  chiefly  household  furni- 
ture. Baddeley  would  not  give  the  mortgage,  and  refused  to 
pay  the  note,  and  Patterson  had  to  pay  it,  and  then  Baddeley 
would  neither  reimburse  Patterson  nor  give  him  the  mort- 
gage. Patterson  brought  this  suit  against  Baddeley.  The 
complaint  embraced  several  causes  of  actions,  to  wit :  For  $50, 
money  paid,  laid  out  and  expended ;  for  the  money  paid  as 
surety;  a  claim  in  replevin,  supported  by  an  affidavit  that 
Patterson  was  entitled  to  the  possession  of  the  property,  al- 
though the  mortgage  had  never  been  executed ;  a  demand  that 
the  court  would  decree  specific  performance  of  the  agreement 
to  give  the  mortgage ;  and,  finally,  a  demand  for  foreclosure 
of  the  mortgage,  the  plaintiff  annexing  to  his  complaint  the 
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blank  form  of  a  mortgage^  which  he  averred  was  the  kiod 
of  mortgage  that  the  defendant  had  agreed  to  give. 

Upon  this  complaint  a  writ  of  replevin  was  issued,  by  vir- 
tue of  which  the  sheriff  took  the  property  and  delivered  it  to 
the  plaintiff. 

The  defendant  demurred  to  the  complaint  for  two  causes, 
to  wit : 

1st.  For  want  of  facts  sufficient  to  constitute  a  cause  of 
action; 

2d.   For  improper  joinder  of  several  causes  of  action. 

The  demurrer  was  overruled,  and  the  defendant  answered 
in  two  paragraphs,  to  wit: 

1st.   The  general  denial ; 

2d.  That  the  defendant  owns  the  property  and  is  entitled 
to  the  possession  of  it,  and  that  the  plaintiff  holds  it  wrong- 
fully ;  wherefore  defendant  prays  for  a  return  of  the  goods- 
and  $100  for  the  detention  thereof,  and  that,  in  de&ult  of 
such  return,  he  may  have  judgment  for  the  value  thereof,  $400* 

The  record  does  not  show  any  reply  filed  to  the  second  par- 
agraph of  answer. 

The  cause  was  tried  by  the  court,  there  was  a  finding  for 
the  plaintiff,  the  defendant's  motion  in  arrest  of  judgment 
was  overruled,  and  a  judgment  was  rendered  in  &vor  of  plain- 
tiff for  $253.30  on  account  of  the  payment  of  the  Hamrick 
note,  and  that  the  plaintiff  was  entitled  to  the  possession  of 
the  property,  and  to  the  foreclosure  of  the  promised  mortgage 
that  had  never  been  executed. 

From  this  judgment  the  defendant  appealed.  He  assigns 
the  following  errors,  to  wit : 

1st.  The  court  erred  in  overruling  the  demurrer  to  die 
complaint. 

2d.  The  court  erred  in  overruling  the  motion  in  arrest  of 
judgment. 

The  complaint  was  insufficient  in  replevin,  because  the  &cta 
alleged  show  that  the  plaintiff  was  not  entitled  to  the  posses- 
sion of  the  goods,  and  that  there  was  no  unlawful  detainer 
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by  the  defendant.  The  remedy  for  the  breach  of  a  contract 
to  make  a  mortgage  on  household  furniture  is  not  replevin. 
A  specific  performance  could  not  be  lawfully  decreed  of  such 
a  contract^  and  the  foreclosure  of  a  mortgage  of  such  prop- 
erty^ when  the  mortgage  had  no  existence^  is  without  prece- 
dent. 

The  complaint^  however,  contained  a  good  cause  of  action 
for  the  money  paid,  and  therefore  there  was  no  error  in  over- 
ruling the  demurrer  to  the  entire  complaint.  Bennett  v.  Prea-- 
ton,  17  Ind.  291 ;  Owens  v.  Lewis,  46  Ind.  488 ;  Baylesa  v. 
Ohm,  72  Ind.  5. 

There  were  several  causes  of  action  improperly  united  in 
the  complaint,  but  error  in  the  ruling  upon  a  demurrer  for 
that  cause  will  not  authorize  the  reversal  of  the  judgment. 
Practice  Act,  section  62.  The  proper  remedy  would  have 
been  a  motion  to  separate  the  causes  of  action  or  to  strike- 
out all  the  causes  of  action  except  the  claim  for  the  moneys 
paid.  BaylesB  v.  Oknn,  supra;  Lane  v.  The  State,  27  Ind. 
108.  As  to  the  motion  in  arrest  of  judgment,  there  was  no 
error  in  overruling  that  motion,  because  the  plaintiff  was  en- 
titled to  judgment  upon  the  claim  for  money  paid.  If  the 
defendant  was  not  satisfied  with  the  form  of  the  judgment^ 
his  remedy  was  a  motion  to  correct  or  modify  it.  Higgin» 
V.  Kendall,  73  Ind.  622 ;  Buskirk's  Practice,  268.  No  such 
motion  was  made.  There  is  no  error  in  the  record,  of  which 
the  defendant  can  now  take  advantage.  The  judgment  of 
the  court  below  must  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered  by  the  court,  upon 
the  forgoing  opinion,  that  the  judgment  of  the  court  below 
be,  and  it  is  hereby,  in  all  things  affirmed^  at  the  costs  of  the 
appellant. 
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No.  7464. 

BoBROUGHS  V,  Adams  et  al. 

Descent. — lUegiimoUe  Child, — Heir, — Statute  Cknutrued, — ^Under  the  provi- 
sions of  the  act  of  Fehruary  10th,  1853,  1  B.  S.  1876,  p.  410,  the  brothers 
and  sisters  of  an  intestate  take  his  estate,  as  heirs,  to  the  exclusion  of 
his  illegitimate  child. 

From  the  Randolph  Circuit  Court. 

M.  Hunt,  E,  L.  Watson  and  W.  E.  MonkSy  for  appellant. 
L.  J.  Monks  and  W.  A.  Thomps<m,  for  appellees. 

Franklin,  C. — This  was  a  proceeding  by  an  illegitimate 
child  for  the  partition  of  the  lands  of  its  putative  &ther.  The 
suit  was  commenced  in  the  name  of  Franklin  L.  Borroughs 
(the  child),  by  his  next  friend,  Fair&x  Hunt,  against  Elijah 
Adams  and  Cornelius  Metsker,  who  were  the  purchasers  of 
the  land  from  the  brothers  and  sisters  of  the  putative  &ther, 
after  his  death. 

The  complaint  alleges  that  the  father  died  intestate,  the 
owner  in  fee  and  possessed  of  the  undivided  interest  in  the 
lands,  as  described  in  the  complaint;  that  he  died  single, 
leaving  no  children  but  appellant,  but  left  brothers  and  sisters 
residing  in  this  State ;  that  during  his  lifetime  he  acknowl- 
edged appellant  to  be  his  child. 

A  demurrer  was  filed  to  the  complaint,  and  the  cause  comes 
here  upon  the  ruling  of  the  court  in  sustaining  the  demurrer. 

This  complaint  is  based  upon  the  act  of  February  10th, 
1853,  1  R.  S.  1876,  p.  410,  which  reads  as  follows:  "That 
the  real  and  personal  estate  of  any  man  dying  intestate  with- 
out heirs  resident  in  any  of  the  United  States  at  the  time  of 
his  death  or  legitimate  children  capable  of  inheriting  without 
the  United  States  shall  descend  to  and  be  vested  in  his  ille- 
gitimate child  or  children  who  are  residents  of  this  State  or 
any  of  the  United  States,  and  such  illegitimate  child  or  chil- 
dren shall  be  deemed  and  taken  to  be  the  heir  or  heirs  of  such 
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intestate  in  the  same  manner  and  entitled  to  take  by  descent 
or  distribution  to  the  same  effect  and  extent  as  if  such  child 
or  children  had  been  legitimate :  Provided^  that  the  intestate 
shall  have  acknowledged  such  child  or  children  as  his  own 
during  his  lifetime ;  and  provided  further,  that  the  testimony 
of  the  mother  of  such  child  or  children  shall  in  no  case  be 
sufficient  to  establish  the  &ct  of  such  acknowledgment.'' 

It  is  insisted  by  appellant  that  the  word  "  heirs "  in  the 
foregoing  statute  means  child  or  children^  and  does  not  include 
brothers  and  sisters.  The  general  meaning  of  the  word  "  heir  " 
is  one  upon  whom  the  law  casts  the  estate  upon  the  death  of 
his  ancestor.  Bouv.  Law  Diet.  It  may  be  limited  by  the 
context  to  mean  a  child  of  the  body  of  the  ancestor  only. 
Jones  V.  Miller y  13  Ind.  337.  The  words  "my  heirs"  mean 
next  of  kin.     Busing  v.  Rusingj  25  Ind.  63. 

All  who  may  inherit  under  our  laws  may  be  heirs.  And 
the  foregoing  statute  provides  a  contingency  in  which  an  ille- 
gitimate child  may  inherit  the  estate  of  its  putative  fitther^ 
and  thereby  become  his  heir.  But  the  question  arises^  Do  the 
facts  of  the  case  at  bar  bring  about  the  contingency  in  which 
appellant  can  be  the  heir?  This  statute  provides  that  an  ille- 
gitimate child  can  only  inherit  where  there  is  no  legitimate 
child  or  children  in  the  United  States  or  elsewhere^  and  no 
heirs  in  the  United  States.  Were  it  not  for  this  act,  who 
would  inherit?  It  was  intended  by  the  Legislature,  should 
the  remote  contingency  occur,  to  give  the  estate  to  the  illegit- 
imate child  in  preference  to  its  escheating  to  the  State.  But 
where  there  were  legitimate  heirs,  lineal  or  collateral,  within 
the  United  States,  the  estate  would  not  escheat  to  the  State. 

At  the  time  of  the  passage  of  this  act,  brothers  and  sisters, 
under  the  law,  could  inherit  and  were  collateral  heirs.  And 
it  certainly  could  not  have  been  the  intention  of  the  Legis- 
lature, nor  will  the  language  of  the  act  bear  the  construction, 
that  the  brothers  and  sisters  were  to  be  cut  off  and  the  estate 
given  to  an  illegitimate  child. 
Vol.  78.— 11 
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We  think  the  court  did  not  err  in  sustaining  the  demurrer 
to  the  complaint. 

Per  CiTRiAM. — It  is  therefore  ordered  upon  the  foregoing 
opinion,  that  the  judgment  below  be,  and  it  is  hereby,  in  all 
things  a£Srmed,  at  appellant's  costs. 


No.  9552. 

Hackleman  v.  The  Board  of  Commissioners  of  Henry 

County. 

CoNTBACT. — OoTutruction, —  Uninq>ortant  Jhrte  Suppressed. — County  Bounties  to 
Soldiers  for  Particular  Regiment. — Enlistment  Under  Offer  and  Service  in 
Another  JRegimenL — It  is  a  rule  of  con£truction  that  a  contract  should  he 
upheld  rather  than  defeated.  Force  and  validity  will  he  giyen  to  all 
its  parts  and  terms,  if  possible,  hut  comparatively  unimportant  parts 
will  he  disregarded,  if  in  that  way  only  the  contract  can  he  sustained, 
especially  where  the  party  seeking  relief  has  performed  the  service  re- 
quired of  him,  and  in  the  manner  required,  except  in  unimportant  par- 
ticulars, which,  without  his  fault,  were  put  heyond  his  control.  A  county, 
authorized  thereto  hy  law,  offered  bounties  for  the  enlistment  and  service 
of  soldiers  in  the  69th  regiment  Indiana  volunteers.  A.  accepted  the 
offer  and  enlisted  for  that  regiment,  but  afterwards,  without  his  consent, 
was  mustered  into  and  served  in  the  84th  regiment 

Heldy  that  he  was  entitled  to  the  bounty. 

From  the  Henry  Circuit  Court. 

M.  E.  Forkner  and  J.  M.  Morris^  for  appellant 
/.  H.  Mdlett  and  E.  H.  Bundy,  for  appellee. 

Woods,  J. — ^The  appellant  presented  to  the  Board  of  Com- 
missioners of  Henry  County  his  petition  for  an  allowance, 
alleging,  in  substance,  the  following  facts :  That  on  the  22d 
day  of  July,  A.  D.  1862,  the  Board  of  Commissioners  of  said 
county  made,  and  caused  to  be  spread  of  record,  the  following 
order,  to  wit:    "Whereas,  according  to  an  act  approved  May 
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11th,  1861,  the  board  of  commissioners  of  the  several  coun- 
ties of  the  State  are  authorized  to  appropriate,"  etc.,  "and  to 
make  such  appropriations  for  the  purchase  of  arms  and  equip- 
ments and  for  the  raising  and  maintaining  of  military  com- 
panies within  their  respective  jurisdictions,  either  for  home 
defence  or  for  the  service  of  this  State  or  of  the  United 
States,  and  to  make  such  regulations  as  they  may  think  right 
and  proper  in  the  distribution  of  said  appropriation;  and 
whereas  the  exigencies  of  the  times  require  that  two  compa- 
nies of  volunteers  be  immediately  raised  in  Henry  county  for 
the  service  of  the  United  States  in  the  69th  regiment  of  In- 
diana volunteers :  Therefore  it  is  ordered  that  there  be  appro- 
priated from  the  county  treasury  to  each  private  who  may 
volunteer  from  Henry  county  in  either  of  said  companies  the 
sum  of  eight  dollars  and  thirty-three  cents  per  month,  for  and 
during  the  time  he  remains  in  the  service  of  the  United 
States  as  a  private  or  non-commissioned  officer  in  said  69th 
regiment,  for  any  time  not  exceeding  three  years.  It  is  also 
ordered  that  the  sum  of  eight  dollars  and  thirty-three  cents 
per  month  be  appropriated  on  condition  as  above  to  any 
number  not  exceeding  fifteen  who  may  volunteer  in  the  ar- 
tillery company  to  be  formed  immediately  in  eastern  In- 
diana ;  that  said  several  appropriations  shall  be  paid  at  the 
end  of  each  month  from  the  time  said  regiment  or  company 
is  mustered  into  service,  on  the  warrant  of  the  auditor,"  etc. 
"In  order  that  the  foregoing  order  may  be  carried  out,  it  is 
required  of  each  of  the  captains  of  said  companies  or  the  ar- 
tillery company  to  certify  to  the  county  auditor  the  names  of 
the  privates  and  non-commissioned  officers  of  the  respective 
companies,  and  the  date  when  the  regiment  or  artillery  com- 
pany was  mustered,"  etc.  "  It  is  ftirther  required  of  the 
captains  of  said  companies  to  certify  to  the  auditor  any  death, 
discharge,  or  promotion  to  a  commissioned  office.  "  Signed 
by  the  members  of  the  board. 

In  pursuance  of  this  order,  and  expecting  to  receive  the 
benefit  of  it,  the  appellant,  who  was  a  resident  of  said  county, 
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on  the  25th  day  of  July,  1862,  volunteered  and  enlisted  in  the 
service  of  the  United  States  as  a  private  soldier,  to  be  mustered 
into  said  service  as  a  member  of  the  69th  regiment,  and  this 
he  did,  before  two  companies  had  enlisted  from  said  county  for 
said  regiment  or  for  any  other  service  in  the  U.  S.  army,  af- 
ter the  making  of  said  order.  He  enlisted  for  three  years  or 
during  the  war,  was  credited  to  said  county,  and  to  the  num- 
ber of  one  supplied  the  quota  of  the  county.  Immediately 
upon  his  enlistment,  he  was  sworn  into  the  military  service 
of  the  United  States,  and  thereupon  removed  to  Camp  Wayne, 
at  Richmond,  Indiana,  where,  being  under  military  authority 
and  control,  he  was,  on  the  3d  day  of  September,  1862,  with- 
out his  consent,  mustered  into  the  service  of  company  "  F,'^  and 
assigned  to  the  84th  regiment  of  Indiana  volunteer  iniantry, 
being  at  the  time  informed  by  said  authorities  that  the  69th 
regiment  was  then  full  by  volunteers  from  other  counties.  He 
fully  complied  with  said  order,  so  far  as  he  could,  and,  having 
served  as  a  private  soldier  for  three  years  and  a  month,  yras 
honorably  discharged  on  the  14th  day  of  September,  1865. 
In  further  compliance  with  the  order,  he  procured  the  certifi- 
cate of  his  captain  to  the  auditor,  showing  the  date  of  his 
muster  into  the  service.     Wherefore,  etc. 

The  attorney  of  the  appellee  filed  a  demurrer  for  want  of 
facts  to  this  petition,  which  is  called  a  complaint.  The  board 
sustained  the  demurrer,  and  dismissed  or  refused  to  allow  the 
claim.  Appeal  was  taken  to  th&  circuit  court,  which  also  sus- 
tained the  demurrer,  and  gave  judgment  for  the  appellee. 
The  appellant  saved  an  exception,  and  has  assigned  error  on 
the  ruling. 

We  have  no  brief  from  the  appellee,  but,  by  the  brief  of 
the  appellant,  are  informed  that  the  ruling  of  the  court  was 
based  on  the  ground  that  the  appellant  had  not  shown  a  com- 
pliance with  the  contract  on  his  part,  in  that  he  did  not  serve 
in  the  69th  regiment.  There  is  no  other  respect  in  which  it 
has  been  suggested,  or  has  occurred  to  us,  that  the  statement 
of  the  claim  can  be  deemed  defective  or  insufficient.     Under 
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the  law  referred  to,  the  board  was  authorized  to  offer  the 
proffered  bounty,  and  the  appellant,  having  accepted  the  offer, 
and  having  volunteered  and  enlisted,  with  the  intention  of 
serving  in  the  regiment  designated,  is  entitled  to  the  stip- 
ulated bounty  for  the  time  which  he  served,  unless  the  fact 
that  he  was  mustered  into  another  regiment,  against  his  own 
consent,  and  by  an  authority  over  which  he  had  no  control, 
and  which,  indeed,  he  was  bound  to  obey,  must  be  held  to 
defeat  his  right.  We  do  not  think  the  contract  should  be  so 
interpreted.  It  is  a  familiar  rule  of  construction,  that  the  con- 
tract should  be  supported  rather  than  defeated.  "Where 
there  is  room  for  it,  the  court  will  give  a  rational  and  equita- 
ble interpretation,  which,  though  neither  necessary  nor  obvi- 
ous, has  the  advantage  of  being  just  and  legal,  and  supposes 
a  lawful  contract  which  the  parties  may  fairly  be  regarded 
as  having  made.  So,  for  the  same  reason,  all  the  parts  of  the 
contract  will  be  construed  in  such  a  way  as  to  give  force  and 
validity  to  all  of  them,  and  to  all  of  the  language  used,  where 
that  is  possible.  And  even  parts  or  provisions  which  are 
comparatively  unimportant,  and  may  be  severed  from  the 
contract  without  impairing  its  effect  or  changing  its  char- 
acter, will  be  suppressed  as  it  were,  if  in  that  way,  and  only 
in  that  way,  the  contract  can  be  sustained  and  enforced.^'  2 
Parsons  Contracts,  505. 

It  is  evident  that  the  main  purpose  of  the  board  of  com- 
missioners, in  proffering  the  bounties  mentioned  in  their  order, 
was  to  procure  the  enlistment  from  that  county,  and  to  its  credit, 
of  soldiers  in  the  national  service;  and  it  is  not  to  be  believed 
that  it  was  designed  that  the  soldier,  who  should  be  thereby 
induced  to  enlist,  should  not  have  the  benefit  of  the  bounty, 
unless  he  served  in  a  particular  regiment,  when  his  failure  so 
to  serve  resulted  from  causes  beyond  his  own  control.  From 
the  time  of  his  enlistment,  the  status  of  the  appellant,  as  a 
soldier,  was  irrevocably  fixed,  and  the  averment  of  his  com- 
plaint being  that  his  assignment  to  the  84th  regiment  was 
made  without  his  consent,  we  hold  that  he  can  not  for  that 
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cause  be  denied  the  right  to  claim  the  proposed  bounties.  The 
substantial  benefits  contemplated  by  the  board  were  accom- 
plished by  his  enlistment  and  actual  service  in  the  army ;  and 
the  involuntary  failure  to  perform  a  condition  comparatively 
unimportant  can  not  be  permitted  to  deprive  the  appellant  of 
the  entire  benefit  and  consideration  of  the  contract  on  his 
part. 

It  is  insisted  that^  if  the  appellant  enlisted  in  or  for  the  69th 
regiment^  the  military  authorities  had  no  authority  to  assign 
him  to  another  regiment  without  his  consent.  Whether  the 
officers  had  such  authority  is  a  question  of  law^  the  decision 
of  which  either  way  can  not  affect  the  averment,  admitted  by 
the  demurrer  to  be  true,  that  the  assignment  was  made,  as 
alleged,  without  the  appellant's  consent. 

The  judgment  is  reversed,  with  costs  and  with  instructions 
to  overrule  the  demurrer. 

Opinion  filed  at  May  term,  1881. 

Petition  for  a  rehearing  overruled  at  November  term,  1881. 


No.  9734. 

The  State  v.  Sparks. 

Criminal  Law. — Suffering  Escape  of  Priaoner. — IndidmenL — WarranL — 
Where  an  officer,  whose  duty  it  is  to  have  the  custody  of  a  prisoner 
charged  with  or  convicted  of  an  offence  against  a  law  of  this  State, 
negligently  suffers  such  prisoner  to  escape  out  of  his  custody,  the  offence 
of  such  officer  is  a  misdemeanor,  punishable  by  fine  only.  But  the  inapt 
use  of  the  adverb  "  feloniously,"  in  the  description  of  the  offence,  fur- 
nishes no  ground  for  quashing  the  indictment ;  nor  was  it  necessary  to 
the  sufficiency  of  the  indictment  that  it  should  charge  that  the  officer 
had  the  prisoner  in  his  custody  by  virtue  of  a  sufficient  warrant,  or  that 
it  should  set  out  a  copy  of  the  warrant 

From  the  Jackson  Circuit  Court. 
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D.  P.  Baldwin,  Attorney  Greneral,  F.  L.  Prow,  Prosecut- 
ing Attorpey,  and  W.  W.  Thomkm,  for  the  State. 
J.  jS,  Nixon,  for  appellee. 

HowK,  J. — ^The  only  question  for  the  decision  of  this  court 
in  this  case  is  this :  Did  the  circuit  court  err  in  sustaining 
the  appellee^s  motion  to  quash  the  indictment  herein  ?  Omit- 
ting  merely  formal  and  introductory  matters^  the  indictment 
charged  in  substance,  "  that  George  Sparks,  on  the  first  day 
of  April,  1881,  at  said  county  and  State  aforesaid,  said  George 
Sparks  being  then  and  there  a  constable  in  and  for  Carr  town- 
ship,  in  said  county  and  State  aforesaid,  and  an  officer  whose 
duty  it  was  to  have  the  custody  of  prisoners  charged  with  or 
convicted  of  any  offence  against  any  law  of  the  said  State  of 
Indiana,  and,  as  such  constable,  then  and  there  having  one 
Virgil  Wilson  a  prisoner  in  his,  the  said  George  Sparks'  cus- 
tody, for  the  offence  of  riot,  before  conviction  therefor,  with 
which  said  offence  the  said  Virgil  Wilson  was  then  and  there 
charged,  and  which  said  charge  of  riot  against  said  Virgil 
Wilson  being  then  and  there  pending  and  coming  on  for  trial 
before  Noah  S.  Weddle,  a  justice  of  the  peace  in  and  for  Carr 
township,  in  said  county  and  State  aforesaid,  did  then  and 
there  feloniously,  unlawfully,  corruptly  and  negligently  suffer 
and  permit  the  said  Virgil  Wilson  then  and  there  to  escape 
out  of  his,  the  said  George  Sparks'  custody,  and  to  go  at 
large,  contrary  to  the  form  of  the  statute,"  etc. 

It  is  manifest,  from  the  language  of  this  indictment,  that  it 
was  intended  therein  and  thereby  to  charge  the  appellee, 
George  Sparks,  with  the  commission  of  the  misdemeanor 
which  is  defined,  and  its  punishment  prescribed,  in  section  43 
of  tJie  misdemeanor  act  of  June  14th,  1852.  This  section  43 
reads  as  follows : 

"  Sec.  43.  If  any  officer,  whose  duty  it  may  be  to  have  the 
custody  of  prisoners,  charged  with  or  convicted  of  any  offence 
against  any  law  of  this  State,  shall  negligently  suffer  any  such 
prisoner  to  escape  out  of  his  custody,  he  shall  be  fined  not 
exceeding  $10,000."     2  R.  S.  1876,  p.  474. 
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We  have  no  brief  from  the  appellee  or  his  counsel,  in  this 
court ;  and  the  attorneys  of  the  State  have  not,  in  their  brief 
of  this  cause,  indicated  the  grounds  upon  which  the  circuit 
court  quashed  the  indictment.  In  drafting  the  indictment, 
the  prosecuting  attorney  has  used  the  adverb  ^^  feloniously,'' 
as  qualifying  the  acts  done  by  the  appellee,  which  constitute 
the  offence  intended  to  be  charged.  This  adverb  is  properly 
used  in  describing  felonies,  but  it  is  inaptly  used  in  describ- 
ing an  offence  which  the  law  of  this  State  declares  to  be  a 
misdemeanor,  and  nothing  more.  But  the  improper  use  of 
this  adverb,  in  the  indictment  in  this  case,  was  at  most  mere 
surplusage,  and  would  furnish  no  sufficient  ground  for  quash- 
ing the  indictment. 

We  can  conceive  of  no  cause  or  reason  which  may  have 
induced  the  circuit  court  to  quash  the  indictment,  unless  it  be 
that  it  failed  to  charge  that  the  appellee,  as  constable,  had  the 
prisoner  named  in  his  custody  by  virtue  of  a  sufficient  war- 
rant, and  to  set  out  the  warrant.  Such  a  charge  would  have 
been  proper  enough  if  the  facts  had  warranted  it ;  but  the 
omission  of  this  charge  will  afford  no  sufficient  ground  for 
quashing  the  indictment.  The  courts  of  this  State  must  know, 
and  take  notice  thereof  without  an  averment,  that  under  the 
law  a  riot  is  a  public  offence,  of  which  a  justice  of  the  peace 
may  have  jurisdiction,  and  that  a  constable  may  lawfully  have 
the  custody,  even  without  a  warrant,  of  a  prisoner  charged 
with  this  offence.  The  indictment  now  under  consideration, 
the  substance  of  which  we  have  given,  is  a  substantial  copy 
of  the  form  of  an  indictment,  in  such  case,  as  given  in  Archbold 
Grim.  PI.  &  Ev.,  10th  Lond.  ed.,  550, 551,  in  2  Bishop  Grim. 
Procedure,  section  941,  and  in  Moore's  Grim.  Law,  Indiana, 
p.  758,  section  717. 

We  are  of  the  opinion,  for  the  reasons  given,  that  the  cir- 
cuit court  erred  in  quashing  the  indictment. 

The  judgment  is  reversed,  at  the  appellee's  costs,  and  the 
cause  is  remanded  with  instructions  to  overrule  the  motion 
to  quash  the  indictment,  and  for  further  proceedings. 
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Telegraph  Company. — Cbntrocf  to  I^-aTumi^  and  Deliver  Dispatch  on  Shm-      y^      3| 
day. — PenaUy, — The  statutory  penalty  given  by  "An  act  to  regulate  electric       "' 
telegraph  companies,"  1 R.  S.  1876,  p.  868,  can  not  be  recovered  by  a  person 
who  has  delivered  his  dispatch  for  transmission  and  delivery  on  Sunday. 

Same. —  Void  Co/nlrael. — RaiifioaJlMn. — A  contract  for  transmitting  a  tele- 
graphic dispatch,  made  on  Sunday,  is  void,  and  the  retention  of  the  dis- 
patch and  of  the  consideration  paid  by  the  sender  does  not  constitute  a 
ratification. 

Same. —  Work  cf  Necessity, — A  dispatch,  "  Come  up  in  morning;  bring  all,*^ 
can  not  be  regarded  as  a  work  of  necessity,  within  the  meaning  of  the 
statute  for  the  protection  of  the  Sabbath ;  nor  is  telegraphing  of  itself  a 
work  of  necessity. 

Penalty. — Illegal  OontracL — A  penalty  can  not  be  recovered  for  the  failure^ 
to  perform  an  illegal  contract. 


From  the  Knox  Circuit  Court. 

H.  BumSf  for  appellant. 
C  G.  McCordf  for  appellee. 

Elliott,  C.  J. — ^This  action  was  instituted  by  the  appel- 
lant to  recover  the  statutory  penalty  of  one  hundred  dollars 
for  the  fitilure  to  transmit  and  deliver  a  telegraphic  message. 

The  defence  is,  that  the  message  was  placed  in  the  hands  of 
the  appellee  on  Sunday,  and  the  contract  for  its  transmission 
made  on  that  day.  The  theory  of  the  appellee  and  of  the 
trial  court  is,  that,  as  the  contract  for  transmitting  the  mes- 
sage was  made  on  Sunday,  it  is  void,  and  no  penalty  can  be 
recovered  for  the  failure  to  perform  a  void  contract. 

Appellant  vigorously  attacks  the  decisions  holding  that 
contracts  made  on  the  first  day  of  the  week,  commonly  called 
Sunday,  are  incapable  of  enforcement.  The  rule  pronounced 
in  these  cases  has  long  been  the  law  of  this  State,  There  are 
very  many  cases  enforcing  this  rule.  Reynolds  v.  Stevenson, 
4  Ind.  619 ;  Banks  v.  Werts,  13  Ind.  203 ;  Love  v.  Wells,  25 
Ind.  503 ;  Davis  v.  Barger,  57  Ind.  54 ;  Gilbert  v.  Vachon,  69 
Ind.  372 ;  Parker  v.  Pitts,  73  Ind.  597 ;  MueUer  v.  The  State, 
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76  Ind.  310.  Some  of  them  have  carried  the  doctrine  very 
&T,  possibly  too  fiir.  In  Link  v.  ClemmeaSy  7  Blackf.  480,  it 
was  held  that  a  replevin  bond  executed  on  Sunday  was  in- 
valid ;  and,  in  CaMett  v.  The  Trustees,  etc.,  62  Ind.  365,  the  court 
decided  that  a  subscription  to  a  church  made  on  Sunday  was 
void.  No  rule  is  more  firmly  settled  than  the  one  under 
mention,  and  we  can  not  now  depart  from  it. 

A  penalty  can  not  be  recovered  for  the  failure  to  perform 
an  illegal  contract.  The  statute  does  not  apply  to  contracts 
which  are  without  legal  force.  The  evident  intention  of  the 
Legislature  was  to  secure  the  performance  of  such  contracts  as 
imposed  binding  obligations  upon  the  telegraph  companies. 
The  statute  is  a  highly  penal  one,  and  we  can  not  extend  its 
operation  by  a  liberal  construction.  Western  Union  Telegraph 
Co,  V.  Axtell,  69  Ind.  199.  We  certainly  can  not  bring  within 
its  provisions  a  case,  such  as  the  present,  where  there  is,  in 
legal  effect,  no  contract  at  all. 

Courts  can  not  declare,  as  matter  of  law,  that  the  business 
of  telegraphy  is  a  work  of  necessity.  There  are,  doubtless, 
many  cases  in  which  the  sending  and  delivery  of  a  message 
would  be  a  work  of  necessity  within  the  meaning  of  our  stat- 
ute. But  we  can  not  judicially  declare  that  all  contracts  for 
the  transmission  of  telegraphic  messages  are  to  be  deemed 
within  the  statutory  exception.  Whether  the  contract  is  within 
the  exception  must  be  determined,  as  a  question  of  &ct,  from 
the  evidence  in  each  particular  case. 

We  can  not  adjudge  that  the  message  which  the  appellee 
agreed  to  transmit  is  one  which  comes  within  the  statute  per^ 
mitting  the  performance  of  works  of  necessity.  It  reads 
thus :  "  Come  up  in  morning ;  bring  all."  These  words  are 
to  be  taken  in  their  ordinary  meaning,  for  there  is  nothing 
ascribing  to  them  any  other  or  different  signification.  Upon 
their  face  they  imply  a  friendly  invitation  to  visit  the  sender. 
Such  a  message  can  not  be  regarded  as  a  "  work  of  necessity," 
within  the  meaning  of  our  statute. 

The  contract  for  the  transmission  of  the  message  having 
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been  made  on  Sunday,  and  the  message  not  being  one  which 
can  be  treated  as  entitling  it  to  be  transmitted  as  "a  work  of 
necessity,^'  the  contract  for  its  transmission  must  be  adjudged 
incapable  of  enforcement.  As  the  appellee  violated  no  valid 
contract,  there  is  no  foundation  for  the  claim  to  the  penalty 
prescribed  by  statute. 

So  fiir,  our  consideration  has  been  confined  to  the  questions 
presented  upon  the  first  paragraph  of  the  complaint  and  the 
answer  thereto ;  we  turn  now  to  the  questions  presented  upon 
the  second  paragraph  of  the  complaint.  This  paragraph  al- 
leges the  undertaking  to  transmit  the  message  to  have  been 
entered  into  on  the  5th  day  of  October,  1879 ;  that  the  mes- 
sage was  telegraphed  to  Vincennes  on  that  day ;  that  the  per- 
son to  whom  it  was  addressed  enquired,  at  the  proper  office, 
for  the  message  on  the  6th  day  of  that  month,  but  that  it  was 
not  delivered  to  him  until  the  following  day. 

The  appellant  maintains  that  the  defence  that  the  contract 
for  the  transmission  of  the  message  was  made  on  Sunday  is 
not  a  sufficient  answer  to  this  paragraph.  We  can  not  assent 
to  this  view.  The  right  to  recover  the  statutory  penalty  de- 
pends upon  the  validity  of  the  contract  under  which  the  mes- 
sage was  received.  Unless  there  is  such  a  contract  as  im- 
posed a  binding  obligation  upon  the  telegraph  company,  there 
is  no  right  to  inflict  punishment,  for  no  legal  duty  has  been 
violated.  A  violation  of  a  legal  duty  is  essential  to  a  right 
of  action  for  the  recovery  of  the  penalty.  The  retention  of 
the  message  and  of  the  consideration  paid  for  its  sending  did 
not  create  a  new  contract.  The  only  contract  was  that  made 
on  Sunday.  What  was  afterward  done  did  not  constitute  a 
new  and  different  agreement. 

The  action,  it  must  be  borne  in  mind,  is  not  one  for  the  re- 
covery of  damages  for  a  breach  of  contract.  Nor  is  it  a  case 
for  the  redress  of  injuries  arising  from  a  tort.  It  is  a  civil 
action  for  the  recovery  of  a  penalty  prescribed  by  statute, 
not  for  the  purpose  of  making  good  any  loss  that  the  sender 
of  the  message  may  have  sustained,  but  for  the  purpose  of  pun- 
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ishing  a  telegraph  company  for  the  negligent  fiiilure  to  trans- 
mit a  message  which  it,  by  a  valid  contract,  undertook  to 
transmit.  We  can,  therefore,  derive  no  assistance  from  the 
cases  which  hold  that,  for  a  tort  committed  on  Sunday  by 
common  carriers,  or,  for  the  matter  of  that,  by  anybody  else, 
an  action  will  lie. 

It  is  settled  that  the  retention  of  what  has  been  received 
under  a  contract  entered  into  on  Sunday  will  not  of  itself  be  a 
ratification.  Perkins  v.  Jones,  26  Ind.  499.  If  the  retention 
of  the  consideration  can  not  be  regarded  as  constituting  a  rat- 
ification in  cases  where  the  relief  sought  is  an  enforcement  of 
the  right  given  by  the  contract,  it  certainly  can  not  be  so  re- 
garded where  the  object  of  the  action  is  the  recovery  of  a  stat- 
utory penalty.  It  may  well  be  doubted  whether  anything 
short  of  an  independent  contract  can,  in  such  a  case,  create 
such  a  new  duty  as  will  supply  sufficient  foundation  for  an 
action  to  recover  the  penalty  which  the  statute  has  affixed,  by 
way  of  punishment,  for  a  breach  of  duty. 

Judgment  affirmed. 
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Criminal  Law. — Larceny. — AffidavU, — IndidmerU. — Where,  upon  the  face  of 
an  affidavit  or  indictment,  the  property  alleged  to  have  been  stolen  ap- 
pears to  have  been  personal,  the  failure  to  aver  that  the  property  was 
personal  affords  no  ground  of  objection  to  the  affidavit  or  indictment 

Same. — I^'esumpticn, — Clerk, — SigTuUwe. — Courts  take  judicial  notice  of  the 
names  and  signatures  of  their  officers,  and  where  the  word  "  clerk  "  is 
added  to  the  signature  attached  to  the  jurat  of  an  affidavit  in  a  criminal 
prosecution  in  the  circuit  court,  it  will  be  presumed  to  be  the  signature 
of  the  clerk  of  that  court. 

Same. — Seal, — Jurat. — The  seal  of  a  court  need  not  be  attached  to  the 
jurat  of  an  affidavit  sworn  to  before  its  clerk,  and  to  be  used  only  in 
such  court. 
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Practice. — New  TMoL — Record, — Affidavits  in  support  of  a  motion  for  a 
new  trial  do  not  become  parts  of  the  record  by  being  merely  copied  into 
the  record  as  a  part  of  the  motion  for  a  new  trial. 

Same. — Judgment — Supreme  Court. — As  a  rule,  in  criminal  as  well  as  in  civil 
cases,  a  party  present  in  court  when  a  judgment  is  rendered  against  him, 
and  failing  to  object  thereto,  can  not  complain  of  it  in  the  Supreme  Court. 

From  the  Hamilton  Circuit  Court. 

W.  Garver  and  R.  Graham,  for  appellant. 
D.  P.  Baldmn,  Attorney  General,   W.  W.  Thornton  and 
W.  A.  KiUinger,  Prosecuting  Attorney,  for  the  State. 

NiBLACK,  J. — This  was  a  prosecution  for  petit  larceny 
against  James  Mountjoy,  the  appellant,  founded  upon  affida- 
vit and  information. 

A  motion  to  quash  the  affidavit  and  information  being  first 
overruled,  a  trial  by  a  jury  resulted  in  a  verdict  finding  the 
appellant  guilty  as  charged,  and  fixing  his  punishment  at  one 
year's  imprisonment  in  the  State's  prison,  a  fine  of  one  dollar, 
and  disfranchisement  for  two  years. 

After  overruling  motions  for  a  new  trial,  and  in  arrest  of 
judgment,  the  court  rendered  judgment  in  accordance  with 
the  verdict,  also  adding  that  the  appellant  should  be  inca- 
pable of  holding  any  office  of  trust  or  profit  for  the  period  of 
two  years. 

Error  is  assigned  upon  the  overruling  of  the  motion  to 
quash  the  affidavit  and  information,  upon  the  refusal  of  the 
court  to  grant  a  new  trial,  upon  the  denial  of  the  motion  in 
arrest  of  judgment,  and  upon  the  judgment  rendered  upon 
the  verdict. 

The  affidavit  charged  the  appellant  with  having  stolen  some 
gold  coin,  some  paper  money  and  some  silver  coin,  of  the 
aggregate  value  of  $12.50, "  the  property  of  William  A.  Fisher 
and  Judge  Calbert,"  and  the  jurat  was  signed  simply  "  J.  R. 
Christian,  Clerk." 

The  first  objection  urged  to  the  affidavit  is,  that  it  did  not 
aver  the  money  stolen  to  have  been  the  personal  property  of 
Fisher  and  Calbert.     This  objection  can  not  be  sustained. 


174  SUPREME  COURT  OF  INDIANA, 

Mountjoy  v.  The  State. 

Where,  upon  the  face  of  the  aflSdavit  or  indictment,  the 
property  alleged  to  have  been  stolen  appears  to  have  been 
personal,  the  failure  to  aver  that  the  property  was  personal 
affords  no  ground  of  objection  to  the  affidavit  or  indictment. 
Jones  V.  The  StaUy  51  Miss.  718. 

The  next  objection  made  to  the  affidavit  is,  that  it  did  not 
show  upon  its  &ce  that  it  was  sworn  to  before  some  officer 
authorized  to  administer  oaths;  that  the  addition  of  '^ clerk" 
to  the  name  of  J.  R.  Christian  was  too  indefinite  and  uncer- 
tain as  to  his  official  character. 

The  courts  take  judicial  notice  of  the  names  and  signatures 
of  their  officers,  and  it  will  be  presumed  that  J.  R.  Christian 
was  the  clerk  of  the  court  below,  and  that  he  signed  the  jurat 
as  such  clerk,  as  that  court  sustained  the  validity  of  the  affi- 
davit. IEpe8  V.  The  State,  73  Ind.  39 ;  Buell  v.  The  State,  72 
Ind.  523 ;  Brooater  v.  ITie  Stale,  15  Ind.  190. 

It  is  further  objected  to  the  affidavit,  that  the  seal  of  the 
court  below  was  not  attached  to  the  jurat,  conceding  the  jurat 
to  have  been  signed  by  the  clerk  of  that  court. 

That  objection  is  also  not  well  made.  The  seal  of  a  court 
need  not  be  attached  to  the  jurat  of  an  affidavit  sworn  to  be- 
fore its  clerk,  and  to  be  used  only  in  such  court. 

The  appellant  insists  that  the  information  ought  to  have 
been  quashed,  because  of  certain  alleged  variances  between  it 
and  the  affidavit.  These  alleged  variances  impress  us  as  hav- 
ing been  quite  immaterial,  and  as  no  argument  has  been  sub- 
mitted, or  authorities  cited,  in  support  of  the  objections  urged 
to  the  information,  we  need  not  enumerate  or  consider  the 
objections  thus  urged. 

One  of  the  causes  assigned  for  a  new  trial  was,  that  the 
court  permitted  an  attorney  of  that  court,  in  the  absence  of 
the  regular  judge,  and  without  an  appointment  as  a  judge 
pro  tempore,  in  the  cause,  to  receive  the  verdict  of  the  jurj% 
to  send  the  jury  back  to  their  room  to  amend  their  verdict, 
and  to  again  receive  their  verdict  as  amended. 

Affidavits,  in  support  of  this  cause  for  a  new  trial,  are  copied 
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into  the  record  as  a  part  of  the  motion  for  a  new  trial,  but  they 
are  not  copied  into,  or  verified  by,  a  bill  of  exceptions,  or 
otherwise  made  a  part  of  the  record.  These  affidavits  are  not,, 
therefore,  properly  copied  into  the  record,  and  form  no  part 
of  it.     Adams  v.  Stringer,  post,  p.  175. 

Another  cause  assigned  for  a  new  trial  was,  that  the  court 
erred  in  giving  an  instruction  to  the  jury,  but  no  specific  ob- 
jection to  the  instruction  has  been  indicated.  We  must,  there- 
fore, regard  the  cause,  thus  assigned  for  a  new  trial,  as  not 
insisted  upon  here. 

What  we  have  said  as  to  the  sufficiency  of  the  affidavit  and 
information,  shows  that  the  court  did  not  err  in  denying  the 
motion  in  arrest  of  judgment. 

No  objection  was  made,  or  exception  reserved,  to  the  judg- 
ment rendered  upon  the  verdict.  The  general  rule  in  a  crim- 
inal as  well  as  in  a  civil  cause  is,  that,  where  a  party  is  pres- 
ent in  court  when  a  judgment  is  rendered  against  him,  he  can 
not  complain  of  the  judgment  in  this  court,  unless  he  has  in 
some  way  reserved  an  exception  upon  it.  There  is  nothing- 
in  this  case  taking  the  judgment  rendered  against  the  appel- 
lant out  of  this  general  rule.  Consequently,  this  appeal  pre- 
sents no  question  upon  the  judgment  here. 

The  judgment  is.  affirmed,  with  costs. 


No.  866S. 

Adams  t?.  Stringer  et  al. 

DuBESS. — Threals. — Mere  angry  or  profane  words,  or  strong  and  earnest  Ian- 
guage,  will  not  constitute  such  duress  as  will  relieve  a  partj  from  his 
contract ;  for  duress  by  threats,  which  will  avoid  a  contract,  only  exists 
where  such  threats  excite,  or  may  reasonably  excite,  a  fear  of  some  griev- 
ous wrong,  as  bodily  injury  or  unlawful  imprisonment. 

Same. — Fraudulent  Representations. — Instruction, — Where  a  representation^ 
charged  to  be  false  and  fraudulent,  was,  that  the  plaintiff  was  indebted 
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to  the  defendant  in  a  certain  sum,  and  there  was  evidence  tending  to 
prove  that  the  plaintiff  was  in  fact  so  indebted,  the  court  properly  in- 
structed the  jury,  that,  if  they  believed  such  facts  to  exist,  their  finding 
must  be  for  the  defendant,  upon  the  question  of  fraud. 

Practice. — New  Trial. —  Weight  of  Evidence,— The  Supreme  Court  will  not 
reverse  a  judgment  upon  the  evidence,  if  it  fairly  tends  to  sustain  the 
verdict  or  finding  on  every  material  point 

Same. — Motion  for  New  Trial. — Instruction. — ^The  instructions  asked  for,  and 
refused  by  the  court,  can  not  be  made  a  part  of  the  record  of  a  cause,  bj 
merely  copying  them  in  the  motion  for  a  new  trial. 

Same. — Instruction. — Supreme  Court — Where  an  instruction  is  given,  which 
states  the  law  correctly  as  far  as  it  goes,  and  the  only  objection  to  it  is, 
that  it  does  not  contain  a  full  statement  of  the  law  applicable  to  the 
case,  the  objecting  party  can  not  make  such  objection  available  in  the 
Supreme  Court,  by  excepting  to  the  instruction  given ;  but,  in  such  case, 
he  must  ask  the  trial  court  for  an  additional  instruction,  to  supply  the 
supposed  omissions  in  the  one  given,  and,  if  such  additional  instruction 
is  refused,  he  must  see  that  it,  as  well  as  the  one  given,  is  made  part  of 
the  record  in  one  of  the  modes  prescribed  by  law. 

From  the  Marion  Superior  Court. 

J.  W.  Gordon,  R.  N.  Lamb,  S,  M.  Shepard  and  C.  F.  Rob- 
bins,  for  appellant. 

P.  W.  Bartholomew,  for  appellees. 

HowK,  J. — This  was  a  suit  by  the  appellant,  David  M. 
Adams,  against  the  appellees,  Elza  T.  Stringer,  J.  F,  Burkett, 
and  Calvin  F,  Darnell,  recorder  of  Marion  county,  Indiana, 
as  defendants.  In  his  complaint,  the  appellant  alleged,  in  sub- 
stance, that  on  December  11th,  1878,  the  said  Elza  T.  Stringer 
met  him,  the  appellant,  in  the  town  of  Findley,  Ohio,  and  then 
and  there  represented  and  pretended  that,  in  the  year  1865, 
1866,  1867  or  1868,  while  he,  the  said  Stringer,  was  engaged 
in  business  in  the  town  of  Ashland,  Ohio,  he  had  sold  to  the 
appellant  a  certain  lot  of  dried  apples,  amounting  to  $376,  and 
consigned  the  same,  for  the  appellant,  to  Day,  Allen  &  Co., 
then  doing  business  in  Chicago,  Illinois,  and  that  the  appellant 
had  never  paid  the  said  indebtedness,  or  any  part  thereof;  that 
the  said  Stringer,  on  said  December  11th,  1878,  at  said  town 
of  Findley,  by  force,  fraud  and  duress,  by  then  and  there 
threatening  to  cause  the  appellant  to  be  arrested  and  impris- 
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oned  for  obtaining  goods  under  &lse  pretences^  compelled  the 
appellant  to  make  and  sign  his  certain  promissory  notes, 
amounting  in  all  to  the  sum  of  $646  (here  follows  the  descrip- 
tion of  four  notes) ;  that,  to  secure  said  notes,  the  appellant 
then  and  there  also  executed  and  delivered,  by  reason  of  said 
threats  and  under  said  duress,  to  said  Stringer,  his  certain  chat- 
tel mortgage,  by  which  he  mortgaged  to  said  Stringer  the  one- 
third  interest  in  the  machinery  and  fixtures  of  '^  The  Adams 
Packing  Company,^'  located  in  the  rooms  Nos.  76  and  78,  on 
East  Maryland  street,  in  the  city  of  Indianapolis,  in  said  Ma- 
rion county.  Appellant  charged  that  he  had  no  knowledge  of 
having  ever  purchased  said  dried  apples  from  said  Stringer, 
or  of  any  such  transaction;  that,  until  said  December  11th, 
1878,  the  said  Stringer  had  never  made  any  request  or  demand 
of  the  appellant  to  pay  for  said  dried  apples,  though,  since  said 
alleged  transaction,  the  appellant  had  frequently  been  in  said 
town  of  Ashland,  where  said  purchase  was  said  to  have  been 
made,  and  had,  during  the  six  years  since  the  alleged  transac- 
tion, been  engaged  in  business  in  said  city  of  Indianapolis. 
And  the  appellant  further  said,  that  it  was  only  by  reason  of 
said  threats,  so  made  by  said  Stringer,  that  he  would  cause  him 
to  be  arrested  and  imprisoned  unless  he  would  execute  said 
notes  and  mortgage,  he  signed  and  delivered  the  same ;  and  he 
said  that  he  was,  at  the  time,  200  miles  distant  from  his  home, 
and  that  the  said  Stringer  threatened  to  have  him  then  and 
there  arrested  and  imprisoned,  if  he  refused  to  arrange  said 
alleged  indebtedness. 

The  defendant  Calvin  F.  Darnell  was  the  recorder  of  said 
Marion  county,  and  the  said  Stringer  had  said  mortgage  in  his 
possession,  and  had  said  to  appellant  that  he  intended  to  cause 
the  same  to  be  recorded  at  once  in  the  recorder's  office  of  said 
county,  and  he  would  do  so  if  not  restrained  by  the  order  of 
the  court,  and  the  appellant  would  thereby  suffer  irreparable 
loss.  The  said  notes  were  given  without  any  consideration 
whatever,  and  were  made  payable  at  the  Indiana  National 
Vol.  78.— 12 
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Bank  of  Indianapolis^  and  were  then  in  the  hands  of  the  de- 
fendant Burkett,  as  an  escrow.  The  appellant  prayed  that 
said  Stringer  might  be  restrained  from  endorsing^  selling,  or 
in  any  manner  disposing  of  said  promissory  notes,  and  thai 
the  said  Darnell  might  be  restrained  from  receiving  for  record 
and  recording  the  said  chattel  mortgage,  and  that  the  said  Bur- 
kett  might  be  restrained  from  surrendering  the  said  notes  to 
said  Stringer  until  the  final  hearing  of  this  cause,  and  that, 
upon  such  hearing,  the  said  notes  and  mortgage  might  be  can- 
celled, and  the  said  Stringer  be  perpetually  enjoined  from  col- 
lecting, or  in  any  manner  disposing  of  the  same,  and  for  all 
other  proper  relief. 

The  appellees  answered  by  a  general  denial  of  the  com- 
plaint. The  issues  joined  were  tried  by  a  jury,  and  a  verdict 
was  returned  for  the  appellees,  the  defendants  below.  Over 
the  appellant's  motion  for  a  new  trial,  and  his  exception 
saved,  the  court  at  special  term  rendered  judgment  against 
him  for  the  appellees'  costs.  On  appeal,  this  judgment  was 
affirmed  by  the  court  in  general  term. 

The  only  error  assigned  by  the  appellant,  in  the  court  be- 
low in  general  term,  was,  that  the  court  at  special  term  had 
erred  in  overruling  his  motion  for  a  new  trial.  This  alleged 
error  he  has.  brought  before  this  court,  by  assigning  here,  as 
error,  that  the  court  in  general  term  had  erred  in  affirming 
the  judgment  of  the  special  term. 

In  his  motion  for  a  new  trial,  the  appellant  assigned  the 
following  causes  therefor : 

1.  In  refusing  to  give  the  jury  the  instructions  numbered 
one,  two,  three  and  four,  asked  for  by  the  appellant ; 

2.  In  the  several  instructions  given  the  jury  by  the  court, 
of  its  own  motion ; 

3.  Because  the  verdict  of  the  jury  was  not  sustained  by 
sufficient  evidence ;  and, 

4.  Because  the  verdict  of  the  jury  was  contrary  to  law. 
The  appellant's  learned  counsel  have  devoted  a  large  por- 
tion of  flieir  elaborate  brief  of  this  cause  to  the  discussion  of 
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the  insufiBiciency  of  the -evidence^  as  they  insist^  to  sustain  the 
verdict  of  the  jury.  We  deem  it  unnecessary  for  us  to  follow 
counsel  in  their  arguments  on  this  question,  or  to  extend  this 
opinion  by  setting  out  the  evidence  and  commenting  at  length 
thereon.  The  main  question  at  issue  between  the  parties  was 
this:  Was  the  execution  of  the  notes  and  mortgage  de- 
scribed in  the  complaint  procured  by  the  appellee  Stringer 
by  force,  fraud  and  duress  ?  Upon  this  question,  the  evidence 
was  conflicting,  and  to  us,  as  it  appears  in  the  record,  is  not 
very  convincing  or  satis&ctory.  But  the  jury  trying  the 
cause,  and  the  learned  judge  who  presided  at  the  trial,  had  the 
parties  to  the  transaction  as  living  witnesses  before  them,  and 
saw  and  heard  each  of  them,  under  the  sanction  of  his  oath,  give 
his  own  account  of  the  facts  and  circumstances,  incident  to  and  at- 
tendant upon  the  execution  by  the  appellant  of  the  notes  and 
mortgage.  The  jury  found  generally  for  the  defendants, 
thereby  virtually  finding  that  the  execution  of  the  notes  and 
mortgage  had  not  been  procured  by  force,  fraud  and  duress ; 
and  the  judge  of  the  court  at  special  term,  under  whose  eye 
the  cause  had  been  tried,  refused  to  disturb  the  verdict  of  the 
jury,  for  the  want  of  sufficient  evidence.  More  than  this,  the 
able  and  learned  court,  in  general  term,  sitting  as  an  appel- 
late court,  refused  to  reverse  the  judgment  of  the  special  term, 
upon  the  weight  of  the  evidence.  In  such  a  case,  it  can 
hardly  be  supposed  that  this  court  will,  in  contravention  of 
its  own  long-established  practice,  attempt  to  weigh  the  evi- 
dence and  reverse  the  judgment  below,  upon  what  may  seem 
to  us  to  be  the  fair  preponderance  of  the  evidence.  Upon 
this  point,  we  adhere  to  the  uniform  decisions  of  this  court, 
and  decline  to  reverse  a  judgment  upon  the  evidence,  where 
it  appears,  as  it  does  in  this  case,  that  there  is  evidence  in  the 
record,  which  fairly  tends  to  sustain  the  verdict  of  the  jury 
on  every  material  point.  Rudolph  v.  lAme^  57  Ind.  11 5-; 
Swalea  v.  Southard,  64  Ind.  557 ;  The  Fort  Wayne,  etc.,  Rail-- 
road  Co.  v.  Hvsaelman,  65  Ind.  73 ;  Lane  v.  Clodfelter,  67 
Ind.  51 ;  Barclay  v.  Miera,  70  Ind.  346. 
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The  appellant's  counsel  complain  of  the  decision  of  the 
court,  in  refusing  to  give  the  jury  certain  instructions,  at  the 
appellant's  request.  These  instructions  were  not  made  part 
of  the  record  by  a  bill  of  exceptions  or  by  an  order  of  the 
court.  Nor  were  these  instructions  made  part  of  the  record, 
under  the  provisions  of  section  325  of  the  Code.  For,  al- 
though the  statutory  formula,  of  "  refused  and  excepted  to," 
appears  at  the  close  of  each  of  these  instructions,  as  copied  by 
the  clerk  of  the  lower  court,  yet  this  formula  was  not  in  any 
case  "  signed  by  the  party  or  his  attorney,"  as  the  statute  re- 
quires. 2  R.  S.  1876,  p.  168.  Indeed,  these  instructions 
were  not  even  copied  into  the  record,  elsewhere  than  in,  and 
as  forming  a  part  of,  the  appellant's  motion  for  a  new  trial. 
In  such  a  case,  it  may  be  regarded  as  settled  by  the  decisions 
of  this  court,  that  the  instructions,  though  copied  at  length  in 
the  motion  for  a  new  trial,  do  not  thereby  become  and  con- 
stitute a  part  of  the  record.  Burnett  v.  Overton,  67  Ind.  557 ; 
Bates  V.  The  State,  72  Ind.  434 ;  McDonald  v.  The  StaU,  74 
Ind.  214.  It  follows,  therefore,  that  the  instructions,  ajsked 
for  by  the  appellant  and  refused  by  the  court,  were  not  made 
parts  of  the  record  of  this  cause  in  any  of  the  modes  pre- 
scribed by  law,  and  present  no  question  for  the  decision  of 
this  court.     Busk.  Prac,  p.  254,  and  cases  there  cited. 

The  only  instruction  given  the  jury  by  the  court,  of  its  own 
motion,  complained  of  in  argument  by  appellant's  counsel,  was 
the  fourth,  which  reads  as  follows : 

"4.  A  contract  made  under  compulsion  may  be  avoided  by 
the  party  by  whom  it  was  executed.  Compulsion,  however, 
to  have  this  effect,  must  amount  to  what  the  law  calls  duress. 
Mere  angry  or  profane  words,  or  strong,  earnest  language, 
can  not  constitute  such  compulsion  as  will  amount  to  duress, 
or  enable  a  party  to  be  relieved  from  his  contract.  There 
may,  however,  be  duress  by  threats.  Duress  by  threats  does 
not  exist,  wherever  a  party  has  entered  into  a  contract  under 
the  influence  of  a  threat,  but  only  where  such  threat  excites, 
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'or  may  reasonably  excite/  a  fear  of  some  grievous  wrong,  as 
bodily  injury  or  unlawful  imprisonment." 

The  objection  to  this  instruction,  as  we  understand  it,  is 
that  it  does  not  contain  a  full  statement  of  the  law  applicable 
to  the  case,  and  that  it  was  calculated  to  mislead  the  jury  try- 
ing the  cause.  So  far  as  the  first  branch  of  the  objection  is 
concerned,  it  is  sufficient  to  say,  that,  if  the  instruction  stated 
the  law  correctly  as  far  as  it  went,  and  we  think  it  did,  then 
it  became  the  appellant's  duty,  if  he  thought  the  instruction 
was  not  sufficiently  full,  to  ask  the  court  for  an  additional 
instruction,  to  supply  the  supposed  omissions  in  the  one  given. 
It  was  not  only  his  duty  to  ask  for  such  additional  instruc- 
tion, but  if  the  court  refused  to  give  such  additional  instruc- 
tion, at  his  request,  it  became  his  further  duty  to  see  that  it 
was  made  a  part  of  the  record  in  one  of  the  modes  prescribed 
by  law  for  that  purpose.  It  seems  to  us  that  the  instruction 
complained  of  contained  a  fair  statement  of  the  law  on  the 
subject  of  duress,  as  applicable  to  the  case  on  trial,  and  we 
feil  to  see  wherein,  or  how,  it  could  possibly  mislead  the  jury. 
The  law  as  stated  in  the  instruction  is  in  strict  accord,  we 
think,  not  only  with  the  decisions  of  this  court,  but  with  the 
general  current  of  the  authorities  elsewhere,  bn  the  nature 
and  extent  of  the  duress  which  will  enable  a  party  to  avoid 
his  contracts.  Bennett  v.  Fordy  47  Ind.  264 ;  Bush  v.  BrovMy 
49  Ind.  573 ;  CoffeU  v.  Wise,  62  Ind.  451 ;  Reynolds  v.  Cope- 
land,  71  Ind.  422 ;  Tucker  v.  The  State,  72  Ind.  242. 

The  appellant's  counsel  have  criticised,  rather  than  com- 
plained of,  the  third  instruction  given  the  jury  by  the  court, 
of  its  own  motion,  which  instruction  reads  as  follows : 

"  3.  If  you  believe  that  the  representation,  charged  and 
relied  upon  as  false  and  fraudulent,  was,  that  the  plaintiff  was 
indebted  to  the  defendant  in  a  certain  sum,  and  the  plaintiff 
was  in  fact  so  indebted,  then  your  finding  must  be  for  the 
defendant  upon  the  question  of  fraud.  This  will  be  so,  even 
though  the  defendant  may  have  by  mistake  wrongly  stated 
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the  items^  or  some  of  the  items^  which  formed  the  considera- 
tion of  such  alleged  indebtedness." 

Counsel  concede  in  argument  that  this  instruction  looks 
*'  fair  and  plausible,"  and,  if  applied  to  a  running  account 
between  parties,  covering  numerous  transactions,  they  "  have 
no  doubt  it  states  the  law  correctly."  This  objection  to  the 
instruction  seems  to  us  to  be  untenable.  The  instruction 
contains  a  correct  statement  of  the  law,  and,  in  our  opinion, 
was  as  applicable  to  the  case  on  trial  as  it  would  have  been  if 
the  appellant's  alleged  indebtedness  to  the  appellee  Stringer 
had  consisted  of  a  running  account,  covering  numerous  transac- 
tions. If  the  appellant  was  indebted  to  the  appellee  Stringer 
in  a  certain  sum,  and  if  Stringer's  representation  of  the  fact 
of  such  indebtedness  was  the  only  representation  charged  and 
relied  upon  as  false  and  fraudulent,  and  the  jury  so  found, 
then,  clearly,  there  could  be  no  other  finding,  on  the  question 
of  fraud,  than  a  finding  for  the  appellee  Stringer,  and  the 
court  did  not  err  in  so  instructing  the  jury. 

Upon  the  whole  case,  our  conclusion  is  that  it  does  not 
appear  from  the  record  before  us  that  any  error  was  commit- 
ted by  the  court  in  general  term,  in  affirming  the  judgment 
of  the  special  term. 

The  judgment  is  affirmed,  at  the  appellant's  costs. 

Elliott,  C.  J.,  did  not  take  part  in  the  consideration  or 
de<»sion  of  this  cause. 


No.  8108. 

Albright  et  al.  v.  Griffin. 

Promissory  Note. — Renewal  Note, — Payable  in  Bank, — Evidenee, — Prineipal 
and  Surety, — Forged  Names, — Rescission, — A.,  M.  and  H.  made  their  note  to 
G.  payable  one  jear  afterdate,  M.  and  H.  signing  as  sureties  for  A.,  but  it 
not  appearing  that  G.  knew  of  their  suretyship.    When  due,  A.  took  up 
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the  note,  paying  the  interest,  at  12  per  cent.,  for  the  past  year  and  for  a 
year  in  advancei  and  for  the  principal  delivering  to  G.  a  new  note  pay- 
able in  bank,  but  not  "  to  order  or  bearer,"  signed  as  was  the  first  note 
but  the  names  of  M.  and  H.  being  forged  thereto.  A.  held  this  note  until 
after  due,  when,  learning  of  the  forgery,  without  surrendering  the  new 
note  or  offering  to  return  the  money  received  with  it,  he  brought  this 
action  upon  the  original  note. 

Heidy  that  the  action  is  maintainable. 

Held,  also,  that  G.  had  the  right  to  treat  the  money  paid  him  as  a  payment 
on  the  original  note.  The  case  is  not  one  of  rescission  of  contract.  The 
new  note,  if  in  all  respects  valid,  would  have  been  only  a  new  evidence 
of  the  pre-existing  indebtedness. 

Held,  also,  that,  if  the  new  note  had  been  negotiable,  it  might  perhaps 
have  been  necessary  to  bring  it  into  court  to  be  surrendered  or  cancelled, 
but,  their  names  being  forged,  the  sureties  could  not  raise  the  question. 

Held,  also,  that  if  the  note  in  question  had  been  put  into  judgment  and  ex- 
ecution against  A.,  it  would  not  have  extinguished  the  right  of  action 
on  the  surrendered  note. 

Held,  also,  that  there  was  no  binding  extension  of  time,,  even  if  G.  had 
known  that  M.  and  H.  were  sureties. 

Sams. — Law  MercharU, — Promissory  notes,  payable  at  a  bank  in  this  State, 
but  not  "  to  order  or  bearer,"  are  not  governed  by  the  law  merchant. 

Same. — I^ymerU. — Merger, — The  giving  of  such  note  in  renewal  of  a  former 
one,  or  for  an  antecedent  debt,  unless  expressly  taken  as  payment,  at  the 
risk  of  the  taker,  does  not  pay  or  merge  the  original  liability ;  and,  upon 
default  in  the  payment  of  the  new  note,  the  holder  is  remitted  to  his  right 
of  action  on  the  former  obligation. 

Same. — New  Note. — Discharge  of  Prior  Note, — Whether  the  paper  be  mercan- 
tile or  non-negotiable,  if  some  of  the  names  are  not  genuine,  and  such  fact 
is  not  known  to  the  taker,  it  will  not  operate  as  a  discharge  of  the  prior 
liability. 

£am£. — JSxtension  of  Time. — An  extension  of  time  given  to  the  principal 
debtor,  the  creditor  not  having  notice  that  the  others  were  sureties,  does 
not  discharge  them. 

From  the  Shelby  Circuit  Court. 

R  P.  Ferris,  W.  W.  Spencer,  A.  F.  Wray  and  J.  8.  Ferris, 
for  appellants. 

T,  B.  Adams  and  i.  T.  JUcfiener,  for  appellee. 

Woods,  J. — Over  the  exception  of  the  appellants,  the  court 
gave  judgment  upon  a  special  verdict  in  favor  of  the  appel- 
lee, who  was  the  plaintiff  in  the  action.  Errors  and  cross 
errors  are  assigned  upon  various  rulings  upon  demurrers  to 
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the  pleadings^  but  the  questions  thus  presented  seem  to  be  all 
involved  in  the  ruling  upon  the  verdict.  We  therefore  con- 
fine our  consideration  to  that. 

The  verdict  was  as  follows : 

"1.  We  find  that,  on  the  20th  day  of  October,  1874,  John 
Albright,  with  Silajs  Metzger  and  George  Hartman  as  his 
sureties,  gave  a  note,  payable  in  the  First  National  Bank  of 
Shelbyville,  Indiana,  to  plaintiff,  Charles  Grifiin,  due  one  year 
after  date,  without  relief  from  valuation  or  appraisement  laws, 
with  ten  per  cent,  interest  aft«r  maturity,  and  attorney's  fees 
if  suit  be  instituted  on  the  same,  for  the  sum  of  $448,  and 
that  the  amount  of  money  loaned  at  the  time  by  the  plaintiff 
to  John  Albright  was  $400. 

"  2.  We  further  find  that,  on  the  20th  day  of  October,  1875, 
John  Albright,  in  the  absence  of  the  defendants  Silas  Metz- 
ger and  George  Hartman,  went  to  the  residence  of  the  plain- 
tiff, and  paid  plaintiff  the  sum  of  $96,  and  gave  plaintiff  a  note, 
payable  in  the  First  National  Bank  of  Shelbyville,  Indiana, 
dated  October  20th,  1875,  for  $400,  due  one  year  afl«r  date, 
with  ten  per  cent,  interest  after  maturity,  and  without  relief 
from  valuation  or  appraisement  laws ;  and  that  the  names  of 
John  Albright,  Silas  Metzger  and  George  Hartman  were 
signed  to  said  note ;  and  that,  as  to  the  defendants  in  this 
action,  the  names  of  Metzger  and  Hartman,  upon  said  note, 
were  forgeries,  and  had  not  been  signed  by  them,  or  for  them 
with  their  knowledge  and  consent;  and  that  the  plaintiff, 
without  any  knowledge  of  the  forgery  of  said  signatures,  re- 
ceived the  note  from  said  John  Albright,  with  his  genuine 
signature  thereto,  and,  on  receipt  of  the  $96  aforesaid,  gave 
up  to  John  Albright  the  note  for  $448,  after  tearing  the  sig- 
natures to  the  same  almost  off,  so  that  there  was  but  one-half 
inch  of  paper  by  which  the  names  were  attached  to  the  note ; 
and  John  Albright  gave  the  note  to  Silas  Metzger  soon  after 
the  20th  of  October,  1875,  who  has  kept  and  still  has  it;  and 
that  said  Metzger  or  Hartman  had  no  knowledge  of  the  exe- 
cution of  the  $400  note,  or  the  payment  of  the  $96  by  Al- 
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bright  to  Griffin,  until  the  20th  of  October,  1876,  when  the 
$400  note  was  presented  to  them  for  payment,  when  they  each 
notified  the  plaintiff  that  the  note,  as  to  each  of  them,  was  a 
forgery,  and  they  would  not  pay  it. 

"  3.  There  have  been  no  payments  on  either  note  except  the 
$96,  paid  by  Albright  October  20th,  1876,  when  the  second 
note  was  delivered  to  the  plaintiff. 

"4.  We  find  that  on  the  20th  of  October,  1875,  without 
the  knowledge  or  consent  of  either  Metzger  or  Hartman,  the 
plaintiff  did  extend  the  time  of  payment  of  the  $400  loaned 
to  Albright  by  the  plaintiff,  in  which  transaction  Metzger  and 
Hartman  were  the  sureties  of  Albright  only  so  far  as  the  first 
note  for  '$448  was  concerned,  on  the  payment  of  $48,  the 
interest  past^due,  which  was  included  in  the  $448  note,  and 
the  further  sum  of  $48  as  interest  in  advance  on  the  $400 ; 
and  that  the  time  for  the  payment  of  the  $400  note  was  fixed 
definitely  between  the  plaintiff  and  Albright  at  the  time,  as 
one  year,  to  wit,  from  October  20th,  1875,  to  October  20th, 
1876.  • 

*'  5.  Before  the  commencement  of  this  suit,  to  wit,  March 
29th,  1878,  the  plaintiff  demanded  of  Silas  Metzger  the  note 
of  October  20th,  1874,  which  was  refused  by  Metzger;  and 
that  at  the  time  of  the  demand  the  plaintiff  did  not  offer  U> 
return  to  Mr.  Metzger,  or  to  Hartman  or  Albright,  the  $9& 
in  money  which  he  had  received,  or  the  $400  note  of  October 
20th,  1875,  which  he  still  retains  in  his  possession. 

'^  6.     A  reasonable  attorney's  fee  in  this  case  is  $50. 

"  7.     This  suit  was  commenced  May  6th,  1878." 

Upon  these  facts  the  jury  found  that  the  amount  due  the 
plaintiff,  if  anything,  was  $511.36,  and  for  that  sum  the  court 
rendered  judgment  on  the  10th  day  of  April,  1879. 

The  counsel  for  the  appellants  urge  several  reasons  against 
the  right  of  the  plaintiff  to  a  judgment  on  the  verdict.  They 
say  that  no  fraud  is  shown  on  the  part  of  Albright ;  that  he 
made  no  representation  that  the  signatures  of  Metzger  and 
Hartman  were  genuine,  and,  so  far  as  the  verdict  shows,  did 
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not  know  that  they  were  not  genuine ;  and  that  the  plaintiff 
therefore  took  the  note  at  his  own  risk.  But  that,  if  fraud 
were  conceded,  the  plaintiff,  after  notice  of  the  facts,  had 
kept  the  note  and  money  paid  him,  and  by  so  doing,  and  by 
delaying  to  bring  his  action,  had  lost  the  right,  which  oliier- 
wise  he  might  have  had,  of  resorting  to  the  original  obliga- 
tion. 

These  propositions  involve  to  some  extent,  as  we  conceive, 
a  misapprehension  both  of  the  facts  found  and  of  the  law 
applicable  to  the  case. 

As  to  the  iacts,  the  complaint  shows  that  the  first  note  in 
question,  whose  genuineness  is  not  disputed,  was  negotiable 
according  to  the  law  merchant ;  but  neither  the  complaint, 
answers  nor  verdict  show  that  the  second  note  was  of  that 
character.  The  statute  is,  that "  notes  payable  to  order  or 
bearer  in  a  bank  in  this  State  shall  be  negotiable  as  inland 
bills  of  exchange."  While  it  appears  from  the  verdict,  that 
both  notes  were  made  payable  in  a  bank  in  the  State,  neither 
•contained  the  words  of  negotiability,  "  to  order  or  bearer." 

As  to  the  question  of  fraud  on  the  part  of  Albright,  it  is 
enough  to  say,  that,  if  he  knew  that  the  names  of  Metzger  and 
Hartman  were  forged  to  the  second  note,  he  perpetrated  an 
actual  fraud  in  procuring  the  plaintiff  to  accept  it  and  to  sur- 
render the  original  note ;  and,  if  he  was  ignorant  of  the  &ct 
that  the  names  were  forged,  his  presentation  of  the  note  to 
the  plaintiff  with  those  names  upon  it  was,  under  the  circum- 
stances, equivalent  to  a  representation  by  him  that  the  signa- 
tures were  genuine,  and  operated  to  the  plaintiff ^s  prejudice 
as  much  as  if  a  wilful  misrepresentation  had  been  made.  And 
even  if  it  were  conceded  that  Albright  acted  in  good  faith, 
believing  the  signatures  all  genuine,  the  reisidt  would  be  the 
same.  In  that  case,  the  delivery  and  acceptance  of  the  re- 
newal note  came  about  through  the  mutual  mistake  of  Albright 
and  the  plaintiff,  and  the  transaction  was  no  more  binding  on 
the  latter  than  if  he  had  been  drawn  into  it  by  fraud. 

It  necessarily  follows  that  there  was  no  such  agreement  for 
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the  extension  of  time  as  operated  to  discharge  the  sureties. 
The  receipt  of  the  $96,  to  be  applied  one-half  to  the  principal 
debt  and  the  remainder  as  interest  for  the  ensuing  year,  was 
not  a  separate  transaction,  unaffected  by  the  fraud  or  mistake 
connected  with  the  receipt  of  the  note.  The  entire  debt  was 
due  to  the  plaintiff,  and,  upon  learning  the  deception  prac- 
ticed upon  him,  he  had  a  right  to  disregard  the  terms  of  his 
agreement  with  Albright,  and  treat  the  whole  sum  received 
as  a  payment  on  the  debt  at  the  date  when  he  received  it,  and 
was  equally  free  to  bring  an  action  upon  the  original  note. 
It  is  only  a  valid  contract  for  the  extension  of  time,  which 
restricts  the  creditor's  right  to  sue,  that  discharges  the  surety. 
Ijenvmon  v.  Whitman,  75  Ind.  315. 

Moreover,  it  is  not  found  that  the  appellee  had  notice  that 
the  appellants  were  sureties,  and,  without  such  notice,  his 
agreement  to  extend  the  time  did  not  discharge  the  sureties. 
Davenport  v.  King,  63  Ind.  64 ;  Arms  v.  Beitman,  73  Ind.  85. 

The  case  of  Willdna  v.  Reed,  6  Greenl.  220,  is  much  in  point. 
It  was  an  action  of  assumpsit  against  the  makers  of  a  promis- 
sory note,  with  the  common  money  counts.  The  opinion  of 
the  court  is  as  follows:  "The  note  declared  on  is,  in  form,  a 
joint  one,  and  the  case  finds  that  it  was  never  signed  by  Libby, 
or  by  his  authority,  and,  therefore,  the  action  is  not  maintain- 
able on  the  first  count ;  and  the  only  question  is,  whether  it 
is  on  either  of  the  general  counts  upon  the  original  cause  of 
action.  The  note  being  negotiable,  is  said  to  have  merged  all 
implied  promises,  and  that,  therefore,  the  remedy  of  the  plain- 
tiffs exists  only  against  Reed  upon  the  note,  on  which  he  may 
sustain  a  several  action  against  him.  There  is  no  doubt  as  to 
the  principle  relied  on  by  the  defendants,  where  the  parties  to 
the  implied  and  the  express  promise  are  the  same.  Nor  is 
there  any  doubt  that,  when  a  creditor  of  two  persons  know- 
ingly and  intentionally  takes  the  security  of  one  of  them  only, 
which  security  is  valid  in  law,  the  other  original  debtor  is  con- 
sidered as  discharged.  But,  in  the  present  case,  there  is  no  pre- 
tence for  supposing  that  the  plaintiffs  ever  intended  to  extin- 
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guish  the  liability  of  Libby.  The  very  form  of  the  signature 
of  the  note  proves  the  contrary.  Libby  never  could  be  sued 
on  the  original  account^  except  by  the  present  plaintiffs;  and, 
in  such  an  action^  the  verdict  and  judgment  in  this  action 
would  be  pleadable  in  bar.  He  can  not,  therefore,  be  endan- 
gered, as  the  note  is  void  in  respect  to  him.  Perfect  justice 
has  been  done  by  the  verdict,  and  both  defendants  are  safe." 

The  same  doctrine  is  declared  in  Perrin  v.  KeenSy  19  Me. 
355,  which  arose  upon  a  note  given  for  a  partnership  liability, 
executed  after  dissolution  of  the  firm,  by  one  member  of  the 
firm.  It  is  said :  "  This  note,  given  without  authority,  does 
not  extinguish  the  account.  If  it  did,  it  would  be  a  new  cause 
of  action.  If  not,  then  the  account  remains  the  same  subsisting 
demand  and  may  be  brought  in  by  way  of  amendment.  5 
Pick.  303.  If  the  notes  were  given  without  authority,  they 
were  not  a  payment  of  the  debt,  and  the  account  remains  un- 
discharged. It  may  be  said,  that  the  note  binds  the  agent  or 
partner  who  made  it,  even  if  he  undertakes  to  use  the  copartner- 
ship name  without  authority.  The  answer  is,  it  can  bind  him 
alone,  and  the  plaintiffs  did  not  intend  to  take  the  note  of 
Weston  alone.  They  meant  to  have  the  security  of  the  coj^art- 
nership.  The  note,  then,  being  the  note  of  Weston  alone,  the 
presumption  of  payment  is  rebutted.'^  See  also  2  Daniels 
Neg.  Inst.  (2d  ed.),  sec.  1369. 

The  taking  of  the  second  note,  and  surrender  of  the  first, 
even  if  there  had  been  no  fraud  or  mistake,  did  not  operate 
as  a  payment  or  extinguishment  of  the  original  obligation,  and, 
upon  default  in  the  payment  of  the  latter,  the  plaintiff  was 
remitted  to  his  right  of  action  on  the  former  instrument. 
This  is  the  well  settled  rule  in  this  State,  as  well  as  elsewhere. 
Tyner  y.  Stoops,  11  Ind.  22;  Stevens  v.  Andersorty  30  Ind. 
391 ;  Maanoell  v.  Day,  45  Ind.  509 ;  Alford  v.  Baker,  63  Ind* 
279 ;  ma  V.  Sleeper,  58  Ind.  221 ;  Bristol  M.  &  M.  Go.  v. 
Probasco,  64  Ind.  406 ;  SmUh  v.  BeUger,  68  Ind.  254. 

These  cases  all  recognize  the  doctrine  as  stated  in  Muldon 
V.  Whitlock,  1  Cowen,  290,  that  ^'  no  principle  of  law  is  better 
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settled,  than  that  taking  a  note, either  from  one  of  several 
joint  debtors,  or  from  a  third  person,  for  a  pre-existing  debt, 
is  no  payment,  unless  it  be  expressly  agreed  to  be  taken  as 
payment,  and  at  the  risk  of  the  creditor.  Nor  does  the  taking 
a  note,  and  giving  a  receipt  for  so  much  cash,  in  full  of  the 
original  debt,  amount  to  evidence  of  such  express  agreement 
to  take  the  note  in  payment.  The  agreement  must  be  clearly 
and  explicitly  proved  by  the  original  debtor,  or  he  will  still 
be  held  liable.''    See,  also,  Vancleefv.  Therasaon,  3  Pick.  12. 

Indeed,  the  general  holding  elsewhere  is,  that  the  accept- 
ance by  a  creditor  of  negotiable  paper,  made  or  endorsed  by 
his  debtor  on  account  of  the  claim,  operates  presumptively 
only  as  a  conditional  payment  or  temporary  merger ;  and,  if 
the  paper  is  not  honored  at  maturity,  action  may  be  brought 
on  the  original  claim.  See  note  2  and  cases  cited  in  2  Ames 
Cases  on  Notes  and  Bills,  571-2.  And  the  rule  everywhere 
must  be  that  the  acceptance  of  forged  paper  of  whatever  char- 
acter, in  ignorance  that  the  names  or  any  of  them  are  not 
genuine,  will  not  discharge  the  prior  liability. 

The  proposition,  that  the  plaintiflP  ought  to  have  returned, 
or  offered  to  return  and  surrender,  the  second  note  and  the 
money  received  with  it,  is  based  on  the  mistaken  idea  that 
the  rules  applicable  to  the  rescission  of  contracts  apply  to 
this  transaction.  The  new  note,  if  in  all  respects  valid, 
amounted  only  to  "a  new,  and  perhaps  better,  form  of  evi- 
dence'' of  the  pre-existing  indebtedness — Maxwdl  v.  Day, 
9upra;  and,  according  to  some  cases,  if  sued  upon  and  put 
into  judgment  and  execution,  against  Albright,  but  not  satis- 
fied, would  not  have  extinguished  the  right  of  action  on  the 
surrendered  note.  Dams  v.  Anabh,  2  Hill,  339 ;  Hawks  v. 
ISnchdiffy  17  Barb.  492 ;  Com  Exchange  Ins.  Co.  v.  Bahcock, 
57  Barb.  231 ;  First  National  Bank  v.  Morgan,  6  Hun,  346. 

In  Alford  v.  Baker  it  is  said  that  the  reason  why  the  giving 
of  a  negotiable  note  operates  as  a  payment  is,  "that  the 
maker  might  be  put  to  inconvenience,  and  perhaps  obliged 
to  pay  the  debt  twice,  as  he  can  not  set  up  a  payment  of  his 
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original  debt,  after  a  seasonabje  endorsement  of  the  note,  against 
the  claim  of  an  innocent  holder/'  In  Smith  v.  Bettger,  too,  it 
is  said :  "  When  the  debtor  gives  a  promissory  note  not  gov- 
erned by  the  law  merchant  for  an  existing  debt,  he  can  not 
be  subjected  to  the  payment  of  the  debt  twice,  for  the  payment 
of  either  the  original  debt  or  the  note  is  a  discharge  of  both  ; 
but,  when  the  debtor  gives  a  bill  of  exchange  or  a  promissory 
note  governed  by  the  law  merchant,  *  *  *  unless  the  nego- 
tiable paper  was  held  to  be  a  payment,  we  do  not  see  why  tlie 
creditor  could  not  *  *  subject  the  debtor  to  the  payment  of 
his  debt  twice.  The  only  way  we  see  to  avoid  these  conse- 
quences would  be  to  compel  the  creditor  at  the  time  of  trial, 
if  he  sued  on  the  original  debt,  to  produce,  deliver  up  and 
cancel  the  negotiable  paper  received  for  the  debt." 

The  plain  inference  here  is,  that  there  is  no  necessity  for 
the  surrender  and  cancellation  of  non-negotiable  paper. 

There  is  no  more  reason  for  it  than  in  cases  of  suits  upon 
such  notes,  in  which  affirmative  defences  only  are  pleaded. 
In  such  cases  the  production  of  the  note  for  formal  cancella- 
tion is  never  required.  The  record  furnishes  ample  protection 
against  any  subsequent  suit  upon  it,  and  the  same  may  be  said 
of  the  record,  in  this  case,  which  describes  and  identifies  both 
notes,  and  renders  any  misuse  of  the  second  one  practically 
impossible. 

In  Thurston  v.  Blanchardy  22  Pick.  18,  the  following  perti- 
nent language  is  used:  ^'The  precise  question  then  is  this, 
whether  the  vendee's  own  note  not  negotiated,  comes  within 
the  rule.  Had  it  not  been  negotiable,  we  think  it  quite  clear, 
that  there  would  be  no  necessity  of  returning  it.  Rescinding 
the  contract  for  the  sale,  rescinds  the  contract  of  payment  by 
the  vendee.  A  note  not  negotiable,  would  have  been  nothing 
more  than  an  express  promise  to  pay  for  the  goods,  and  would 
have  been  avoided  with  the  sale.  The  court  are  of  opinion, 
that  a  note,  though  payable  to  order,  whilst  it  remains  in  the 
hands  of  the  promisee,  the  vendor  of  the  goods,  is  to  be  put 
on  the  same  footing,  and  that  the  delivering  it  up  was  not  a 
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condition  precedent  to  bringing  the  action.  If  not  produced 
at  the  trial,  to  be  surrendered,  it  might  be  presumed  that  it 
had  been  negotiated,  and  that  would  have  been  a  bar  to  the 
action,  upon  the  rule  stated."  This  was  said  in  an  action  of 
replevin,  brought  without  previous  demand,  by  the  vendor 
against  the  vendee,  for  the  recovery  of  the  goods  for  which  the 
note  was  given,  and  it  was  only  because  it  was  a  commercial 
or  negotiable  note,  that  its  production  for  cancellation  was  held 
necessary.  For  similar  cases,  see  Nichols  v.  Michael,  23  N.  Y» 
264,  and  Coghill  v.  Botnng,  15  Cal.  213. 

It  may  be  observed,  that  the  appellee  was  not  bound  to  ac- 
cept as  true  the  affirmation  of  the  appellants  that  their  names 
to  the  renewal  note  were  not  genuine.  He  had  a  right  to  en- 
tertain doubt  on  that  subject,  and  to  have  the  matter  judicially 
determined.  It  was  his  unquestionable  privilege,  and  perhaps 
the  more  prudent  course  for  him  to  have  followed,  to  have 
based  his  action  upon  both  notes,  leaving  it  to  the  defendants, 
by  their  answers,  to  determine  for  themselves  by  which  ob- 
ligation they  would  be  held ;  and  it  certainly  can  not  be  that 
the  position  of  the  appellee  is  any  the  worse  because  he  ac- 
cepted the  ^Tord  of  the  appellants,  and  treated  the  second  note 
as  being  the  forgery,  which  they  affirmed  it  to  be.  Nothing,  in 
any  aspect  of  the  case,  has  been  done  to  their  injury.  For  the 
money  paid  by  Albright,  they  had  full  credit,  the  portion  of 
it  which  was  usurious  having  been  applied  for  their  benefit. 
Albright  alone  executed  the  second  note,  and  he  alone,  if  any- 
body, might  insist  upon  its  surrender.  He,  however,  makes 
no  question,  and  the  appellants  clearly  have  no  right  to. 

Judgment  affirmed,  with  costs. 
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OriES.— XoaTw.— The  purchase  of  real  estate  by  a  city  on  a  credit  of  ten 
years  is  not  a  loan  within  the  meaning  of  the  statute,  R.  S.  1881,  section 
3159,  and  is  not  prohibited  thereby. 

Same.— /m^ted  Powers.— StaiuU  Oonsii'ued,— Section  3106,  clause  4,  R.  S. 
1881,  conferring  on  cities  the  general  power,  witliout  restriction,  to  pur- 
chase real  estate,  for  the  purpose  of  constructing  public  buildings  there- 
on, gives  by  implication  the  exclusive  right  to  determine  the  expediency 
of  the  purchase,  the  power  to  purchase  on  credit,  and  also  to  issue  its  ne- 
gotiable bonds  for  the  purchase-money. 

From  the  Wayne  Superior  Court. 

J.  L.  RupCy  for  appellants. 
S.  A.  Forknet'j  for  appellee. 

Franklin,  C. — Appellee  filed  a  complaint  to  enjoin  the 
issuing  and  delivery  of  eight  bonds,  by  the  City  of  Richmond, 
to  James  L.  Morrison,  for  the  sum  of  1(1,000  each,  payable, 
respectively,  in  one,  two,  three,  four,  five,  six,  seven  and  eight 
years,  bearing  interest  at  the  rate  of  six  per  cent,  per  annum, 
as  the  consideration  for  a  certain  lot  of  land,  situated  within 
the  corporate  limits  of  the  said  city,  to  be  used  for  the  pur- 
pose of  erecting  thereon  public  buildings. 

The  defendants  severally  demurred  to  the  complaint,  which 
demurrers  were  overruled.  Answer  by  a  denial  and  a  special 
paragraph ;  demurrer  to  special  paragraph  sustained.  These 
rulings  were  severally  excepted  to.  The  denial  was  with- 
drawn, and,  for  the  want  of  a  further  answer,  judgment  was 
rendered  for  appellee,  and  an  appeal  taken  by  the  defendants 
to  this  court. 

The  errors  assigned  in  this  court  are : 

1st.   Overruling  the  demurrers  to  the  complaint; 

2d.  Sustaining  the  demurrer  to  the  special  paragraph  of 
the  answer ; 

3d.   In  rendering  final  judgment  herein. 

The  last  error  assigned  is  too  general  to  present  any  ques- 
tion for  decision. 
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As  the  first  and  second  errors  assigned,  together,  embrace 
the  fects  out  of  which  the  questions  arise,  which  the  counsel 
have  submitted  for  decision,  we  will  consider  them  both  at 
the  same  time. 

The  complaint  alleges  that  the  City  of  Richmond  is  a  mu- 
nicipal corporation,  acting  under  the  general  laws  of  the 
State ;  that  appellant  Bennett  is  mayor,  and  appellant  King  is 
clerk,  of  the  city ;  that  the  appellee  is  a  taxpayer  of  said  city, 
a  resident,  and  owns  both  real  and  personal  property  therein ; 
that  the  city  already  holds,  by  a  perpetual  lease,  a  lot  or 
parcel  of  ground,  upon  which  are  located  and  erected  large 
and  commodious  public  buildings,  sufficient  for  all  the  pur- 
poses of  said  city  for  the  next  ten  years  to  come ;  that  said  city 
proposes  to  purchase  of  one  Charles  T.  Price,  Jr.,  Lot  No.  122 
in  said  city,  and,  in  payment,  to  issue  eight  negotiable  bonds 
of  the  city  to  one  James  L.  Morrison  for  $1,000  each,  &lling 
due  annually  thereafter ;  that  said  city  is  now  in  debt  to  the 
amount  of  $160,600,  evidenced  by  bonds,  drawing  annually 
an  aggregate  interest  of  $11,000;  that  the  owner  of  said  lot 
is  a  fraudulent  grantee ;  that  said  lot  is  incumbered  beyond 
its  value ;  that  the  lot  is  not  needed  for  city  purposes,  and 
its  purchase  would  be  a  needless  expenditure  of  the  public 
money ;  that  the  issuing  of  the  bonds  would  be  contrary  to, 
and  in  violation  of,  the  law. 

The  complaint  contains,  as  an  exhibit,  a  copy  of  the  ordinance 
of  the  common  council,  providing  for  the  purchase  of  and  pay- 
ment for  the  lot,  and  also  providing,  ^^  that  upon  the  execu- 
tion of  a  good  and  sufficient  deed  to  said  city,  conveying  a 
clear  and  perfect  title  to  lot  No.  122,  in  Starr^s  addition  to  the 
City  of  Richmond,  and  a  delivery  of  the  same  by  James  L. 
Morrison  to  them,  and  upon  the  full  satisfaction  of  all  ex- 
isting liens  and  incumbrances  upon  said  real  estate,  said  com- 
mittee shall  deliver  said  bonds  to  said  James  L.  Morrison,  at 
par,  in  full  payment  for  said  real  estate." 

The  special  answer  avers,  that,  before  the  commencement  of 
Vol,  78.— 13 
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this  suit,  the  said  Charles  T.  Price,  Jr.,  had  proposed  in 
writing  to  sell  said  lot  to  the  city  for  $8,000,  and  let  the  whole 
proceeds  of  the  sale  go  in  extinguishment  of  the  liens  and  in- 
cumbrances upon  it ;  that  said  James  L.  Morrison,  who  held 
the  liens  and  incumbrances  on  the  lot,  also  proposed  in  writing 
to  accept  said  proceeds  in  full  satis&ction  thereof,  and  release 
the  lot  therefrom;  that  said  Morrison  then  held  said  liens 
and  incumbrances,  amounting  to  about  $13,000,  (copies  of 
these  propositions  were  filed  therewith  as  exhibits) ;  that  the 
common  council  of  said  city  passed  a  resolution  accepting 
said  propositions,  and  declaring  that  it  would  be  to  the  in- 
terest of  said  city  to  purchase  said  real  estate  upon  the  terms 
of  said  propositions,  for  the  purpose  of  erecting  thereon  suit- 
able public  buildings  for  the  use  of  said  city  authorities, 
and  directing  the  committee  of  said  council  on  public  build- 
ings and  markets  to  accept,  on  the  part  of  said  city,  the  said 
propositions  in  writing,  before  referred  to,  of  said  Price  and 
said  Morrison,  and  purchase  said  real  estate  for  the  use  of  said 
city,  for  the  purpose  aforesaid,  and  upon  the  terms  of  the  prop- 
ositions aforesaid,  a  copy  of  which  was  filed  therewith  as  an 
exhibit.  And  thereupon  said  committee  of  the  common  coun- 
cil on  markets  and  public  buildings  did,  long  before  the  bring- 
ing of  this  suit,  notify  said  Price  and  Morrison  of  the  accept- 
ance of  their  said  propositions,  and  did,  for  and  on  behalf 
of  the  city,  long  before  the  commencement  of  this  suit,  so  pur- 
chase said  lot  for  said  city,  and,  long  before  the  bringing  of 
this  suit,  said  council  passed  the  necessary  ordinance  provid- 
ing for  the  payment  for  said  lot,  a  copy  of  which  was  filed 
therewith  as  an  exhibit. 

The  demurrers  admit  the  fects  in  both  of  these  pleadings 
to  be  true,  and  upon  these  facts  a  number  of  questions  have 
been  raised  by  counsel,  though  but  one  has  been  discussed  at 
any  considerable  length. 

Appellants,  in  their  brief,  in  reply,  say  they  do  not  question 
the  power  of  a  court  of  equity  to  enjoin  the  illegal  issue  of 
municipal  bonds,  nor  the  right  of  a  taxpayer  to  maintain  such 
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a  suit,  nor  the  new  constitutional  limitation  of  municipal  in- 
debtedness, nor  that  municipal  bonds  are  governed  by  the  law 
merchant. 

It  is  insisted  by  appellee's  counsel  that  the  common  coun- 
cil of  the  city  had  no  power  to  create  a  debt  and  issue  bonds 
therefor  running  longer  than  one  and  two  years ;  and  this  is 
the  substantial  question  in  the  case  between  the  parties. 

The  45th  subdivision  of  the  53d  section  of  the  general  law 
of  this  State  for  the  incorporation  of  cities,  1  R.  S.  1876,  p. 
295,  reads  as  follows :  "  To  purchase,  hold  or  convey  real 
estate  for  the  purpose  of  constructing  public  buildings  there- 
on," etc.  This  is  among  the  enumerated  powers  of  the  com- 
mon council  in  that  section,  which  begins  by  saying :  "  They 
shall  have  the  management  and  control  of  the  finances  of  the 
city,  and  of  all  property,  real  and  personal,  belonging  thereto ; 
and  shall  have  the  additional  power  herein  permitted  and  may 
make  and  publish  by-laws  and  ordinances  necessary  to  enforce 
the  same.  The  common  council  shall  have  the  power  to  en- 
force ordinances.^' 

This  45th  clause  gives  express  authority  to  the  common 
council  to  purchase  real  estate  for  the  purpose  of  constructing 
public  buildings  thereon,  and  there  can  be  no  doubt  of  the  right 
of  the  council  to  do  so.  The  expediency  of  doing  so,  and  when 
and  how  to  do  so,  are  questions  controlled  by  the  discretion 
of  the  common  council.  And  the  learned  judge  who  tried 
this  case  in  the  court  below,  in  his  opinion,  has  well  said, 
**that  whenever  the  General  Assembly  has  conferred  upon 
any  officer,  body  or  tribunal,  the  right  to  exercise  a  discretion 
in  regard  to  any  matter,  no  court  can,  as  a  general  rule,  inter- 
fere with  or  control  the  exercise  of  that  discretion."  Dillon 
on  Municipal  Corporations,  section  58;  Kdley  v.  City  of 
IfUwaukee,  18  Wis.  83;  Barker  v.  Boston,  12  Pick.  184;  jEJc 
parte  Fox,  15  Pick.  243 ;  Parks  v.  Boston,  8  Pick.  218 ;  Benja- 
min V.  Wheeler,  8  Gray,  409 ;  EvansviUe,  etc.,  R.  R.  Go.  v.  City 
of  EvansviUe,  15  Ind.  395 ;  Macy  v.  The  City  of  Indianapolis,  17 
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Ind.  267 ;  The  City  of  Greencastle  v.  Hazelett,  23  Ind.  186 ; 
Brinkmeyer  v.  The  City  of  Evansville,  29  Ind.  187. 

Still,  it  is  insisted  by  appellee^s  counsel,  and  was  so  decided 
by  the  court  below,  that  all  the  provisions  of  the  charter  must 
be  considered  and  construed  together ;  and  that  the  83d  sec- 
tion in  the  miscellaneous  provisions  should  be  considered  in 
connection  with,  and  as  a  modification  or  a  construction  of, 
the  45th  clause  of  the  53d  section.  This  83d  section  reads  as 
follows :  "Loans  may  be  made  by  a  vote  of  two-thirds  of 
the  common  council,  in  anticipation  of  the  revenue  of  the 
current  and  following  year,  and  payable  within  that  period; 
but  the  aggregate  amount  of  such  loan  in  any  fiscal  year  shall 
not  exceed  the  levy  and  tax  authorized  by  this  act  for  munic- 
ipal expenses  for  the  same  year."  It  is  insisted  that  this  sec- 
tion limits  the  amount  of  indebtedness  that  can  be  created  in 
any  one  year,  and  that  it  must  be  paid  in  that  and  the  suc- 
ceeding year. 

But  it  is  insisted  that  the  purchase  of  the  lot  and  the  agree- 
ing to  pay  the  consideration  therefor  were  the  same  thing  as 
borrowing  money ;  that  it  was  in  substance  Price  paying  his 
indebtedness  to  Morrison,  and  Morrison  loaning  the  money 
to  the  city.  The  city  got  no  money  by  loan  or  otherwise,  but 
it  got  the  property  and  agreed  to  pay  for  it.  We  can  not  see 
anything  like  a  loan  in  the  transaction. 

We  think  there  is  a  difference  between  borrowing  money 
and  the  paying  of  an  indebtedness.  The  Supreme  Court  of 
the  United  States  has  expressly  so  decided.  In  the  case  of 
Gelpcke  v.  City  of  Dubuque,  1  Wallace,  221,  Swayne,  J., 
in  delivering  the  opinion  of  the  court,  held,  that  the  exe- 
cution of  bonds,  to  pay  an  existing  indebtedness  of  the  city, 
was  not  within  the  prohibitions  of  the  charter  against  the  bor- 
rowing of  money. 

The  case  of  The  Mayor,  etc.,  of  BaltiTnore  v.  Gill,  31  Md.  375, 
referred  to  by  appellee's  counsel,  was  under  a  constitutional 
prohibition  against  the  creation  of  an  indebtedness  beyond 
certain  limits. 
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Andy  also,  the  case  of  Jonas  v.  The  City  of  CincinnaJtiy  18 
Ohio,  318,  was  under  a  prohibition  contained  in  the  charter : 
^'  That  it  shall  not  be  lawful  for  the  city  council  to  make  or 
authorize  any  contract  *  *  for  the  payment  of  money  at  any 
day  beyond  the  current  fiscal  year/'  Under  this  provision  the 
court  held  that  it  was  a  violation  of  the  spirit  of  the  charter 
for  the  council  to  pass  an  ordinance  for  the  payment  of  im- 
provements, after  the  fiscal  year  had  expired  in  which  they 
were  made. 

We  do  not  think  either  of  these  cases  are  applicable  to  the 
case  under  consideration.  While  the  charter  of  the  City  of 
Richmond  (the  general  law  of  the  State)  contains  a  limitation 
upon  the  borrowing  of  money,  it  contains  no  restriction  upon 
the  creation  of  indebtedness. 

The  charter  expressly  grants  to  the  council  the  power  to 
purchase  the  real  estate  mentioned  in  the  complaint ;  and  in 
the  absence  of  any  statutory  mode  being  pointed  out  for  the 
exercise  of  such  power,  it  may  contract  with  reference  to  such 
power  the  same  as  a  natural  person ;  and  such  power  is  im- 
plied from  the  general  unlimited  power  granted.  '  This  rule^ 
we  think,  arises  from  the  necessity  of  the  case,  and  is  in  har- 
mony with  the  general  rule  of  the  law  as  established  by  the 
authorities.  Kdchum  v.  The  City  of  Buffalo,  14  N.  Y.  356 ; 
Brady  v.  The  Mayor,  etc.,  of  Brooklyn,  1  Barb.  584 ;  Halstead  v. 
The  ilayoTy  etc.,  of  Netv  York,  6  Barb.  218 ;  Mott  v.  Hicks,  1 
Cow.  513;  Mossy,  OaJdey,  2  Hill,  265;  Kelleyv.  Mayor,  etc., 
of  Brooklyn,  4  Hill,  263 ;  Field  on  Corporations,  section  271 ; 
City  of  Galena  v.  Concith,  48  111.  423 ;  City  of  Williamsport 
v.  Comnumwealih,  84  Pa.  St.  487 ;  City  of  Lafayette  v.  Cox, 
5  Ind.  38 ;  Hardy  v.  Merriweather,  14  Ind.  203 ;  Daily  v. 
City  of  Columbus,  49  Ind.  169;  ^fe  v.  JSfoZm,  8  Ind.  34 ; 
Dillon  Municipal  Corporations,  section  55,  note  1,  and  sec- 
tions 81  to  85. 

The  council  having  the  right  to  purchase  the  property,  in 
the  absence  of  anything  in  the  charter  to  the  contrary,  had 
the  right  to  purchase  it  on  a  credit,  and,  having  created  an 
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indebtedness  lawfully,  from  the  very  nature  of  the  case,  would 
have  the  right  to  execute  evidences  of  that  indebtedness,  and 
obligations  to  pay  the  same.  And  as  to  the  kind  and  form  of 
the  evidences  and  obligations  to  be  executed,  the  council,  in 
the  exercise  of  a  sound  discretion,  must  determine,  and  their 
determination,  in  the  absence  of  fraud,  is  final.  Sheffield  Schoof 
Tp  V.  Andresa,  66  Ind.  157 ;  School  ToTvn  of  MordiceUo  v.  Kenr- 
daU,  72  Ind.  91 ;  Bickndl  v.  Widner  School  T'p,  73  Ind.  501. 

Judge  Dillon,  in  the  third  and  recent  edition  of  his  val- 
uable work  on  Municipal  Corporations,  after  reviewing  the 
authorities,  and  adhering  to  his  former  opposition  to  the  im- 
plied power  to  execute  negotiable  bonds,  says :  "  But  it  must 
be  admitted  that  down  to  the  present  time  a  majority  of  the 
express  adjudications  on  the  subject  favor  the  contrary 
opinion."     See  sections  117  to  130,  with  notes. 

In  speaking  of  the  law  of  Indiana,  as  to  the  implied  pow- 
ers of  municipal  corporations  (section  119),  he  says :  "  In  In- 
diana, the  doctrine  is  that  corporations,  along  with  the  ex- 
press and  substantive  powers  conferred  by  their  charters,  take 
by  implication  all  the  reasonable  modes  of  executing  such 
powers  which  a  natural  person  may  adopt.  It  is  a  power  in- 
cident to  corporations  in  the  absence  of  positive  restriction  to 
borrow  money  as  means  of  executing  the  power."  And  he 
cites  in  a  note  a  large  number  of  authorities  in  support  thereof. 

Under  the  foregoing  authorities,  we  think  the  doctrine  is 
well  established  in  this  State  that  corporations  possess  all  the 
necessary  incidental  powers  to  carry  into  full  operation  all 
their  expressly  granted  powers,  and  for  such  purposes  may 
legally  execute  commercial  paper,  such  as  negotiable  bonds, 
in  the  absence  of  any  restriction  in  the  charter,  or  fraud  in  the 
parties. 

We  think  the  court  below  erred  in  overruling  the  demurrer 
to  the  complaint,  and  in  sustaining  the  demurrer  to  the  special 
paragraph  of  the  answer. 

For  which  the  judgment  below  ought  to  be  reversed. 

Per  Curla^m. — It  is  therefore  ordered,  upon  the  foregoing 
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opinion,  that  the  judgment  below  be,  and  the  same  is,  in  all 
things,  reversed,  at  appellee's  cost,  and  that  the  cause  be  re- 
manded, with  instructions  to  the  court  below  to  sustain  the 
demurrer  to.  the  complaint,  and  for  further  proceedings  in 
accordance  with  this  opinion. 
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PaACncE. — ituigment — Record, — Motion  to  Supply  Omisftion. — Lmxtaivm. — A 
proceeding  to  correct  the  record  of  a  judgment  rendered  December  llth, 
1877,  by  a  motion  to  supply  an  omission,  filed  January  14th,  1880,  un- 
der section  99,  2  B.  S.  1876,  p.  82,  came  too  late  and  should  have  been 
dismissed  because  not  commenced  within  two  years. 

Same. — Pleading, — In  such  a  proceeding  no  formal  pleading  beyond  the 
complaint,  or  motion,  is  necessary,  and  the  application  should  be  heard 
and  decided  in  a  summary  manner. 

Same. — Objection  to  the  proceeding  may  be  made  by  a  motion  to  quash,  or 
to  dismiss,  for  reasons  apparent  upon  the  face  of  the  pleading  and  ac- 
companying affidavits. 

From  the  Kosciusko  Circuit  Court. 

C  CUfnums  and  A.  C.  Clemana,  for  appellants. 

BiCKKELL^  C.  C. — ^This  was  a  written  motion  by  the  appel- 
lee to  correct  the  record  of  a  judgment,  by  supplying  an 
alleged  omission  therein,  so  as  to  make  it  show  that  the  orig- 
inal note  therein  sued  on  was  filed  with  the  complaint ;  an- 
nexed to  the  motion  was  an  affidavit  in  support  thereof  by  the 
attorney  of  the  appellee. 

The  appellants  appeared  without  process  and  moved  to  dis- 
miss the  motion  because  it  was  filed  more  than  two  years  after 
the  rendition  of  the  judgment,  as  was  shown  by  the  motion 
itself.     The  motion  to  dismiss  was  overruled. 
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The  appellants  then  filed  a  demurrer  to  the  motion  for  two 
causes,  to  wit : 

1st.     That  the  court  had  no  jurisdiction  of  the  motion. 

2d.     That  the  motion  did  not  state  facts  sufficient,  etc. 

The  demurrer  was  overruled ;  the  appellants  then  answered 
the  motion  by  a  general  denial,  and  the  record  says,  *'  the  cause 
was  submitted  to  the  court  for  determination  upon  the  plead- 
ings and  proofs.''  The  court  found  for  the  appellee,  and  ren- 
dered judgment  that  the  record  be  amended  so  as  to  recite 
that  the  original  note,  therein  sued  on,  was  filed  with  the  com- 
plaint as  an  exhibit  thereto.  Motions  of  the  appellee  for  a 
new  trial  and  in  arrest  of  judgment  were  overruled,  and  the 
appellants  excepted,  and  appealed  from  the  judgment. 

They  assign  errors  as  follows : 

1.  In  overruling  the  motion. to  dismiss; 

2.  In  overruling  the  demurrer  to  the  motion ; 

3.  In  overruling  the  motion  in  arrest  of  judgment; 

4.  In  overruling  the  motion  for  a  new  trial. 

The  following  were  the  causes  alleged  for  the  new  trial  : 

1.  The  finding  is  contrary  to  evidence; 

2.  The  finding  is  contrary  to  law ; 

3.  The  finding  is  against  the  weight  of  the  evidence. 

In  the  foregoing  proceedings  there  were  several  irregular- 
ities. Originally,  such  relief  was  granted  upon  motion  <5nly. 
Under  the  amendment  of  section  99  of  the  practice  act,  adopted 
in  1867,  Acts  1867,  p.  100,  the  proceeding  may  be  by  com- 
plaint or  motion.  Smith  v.  Noe,  30  Ind.  117.  But,  in  either 
of  these  modes,  no  formal  pleadings  are  necessary  beyond  the 
complaint,  or  motion.  Nord  v.  Marty,  56  Ind.  531.  The 
answer,  therefore,  and  the  demurrer  and  the  submission  of 
the  cause  upon  the  pleadings  and  proofs,  were  all  irregular. 
Lake  v.  Jones,  49  Ind.  297.  The  application,  whether  by 
complaint  or  motion,  is  a  summary  proceeding  and  should  be 
heard  in  a  summary  manner,  upon  the  depositions,  affidavits 
or  oral  testimony  of  both  parties,  except  that  when  the  ap- 
plicant is  required  to  show  a  meritorious  cause  of  action  or  de- 
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fence,  there  can  be  no  counter  affidavits  or  contradicting  evi- 
dence upon  that  matter.  Ratliff  y,  Baldmn,  29  Ind.  16; 
Buck  V.  Havens,  40  Ind.  221. 

If  such  a  complaint  or  motion,  and  the  affidavits  filed  there- 
with, are  insufficient  to  warrant  any  relief,  the  objection  is 
properly  made  by  motion  to  quash  or  to  dismiss  the  proceed- 
ing. Such  a  motion  was  made  in  this  case,  and  it  ought  to 
have  been  sustained,  because  it  appeared  upon  the  face  of  the 
proceeding,  that  the  motion  was  made  more  than  two  years 
after  the  judgment  was  rendered  in  which  the  omission  was 
sought  to  be  supplied. 

Where  a  proper  case  is  made  under  section  99,  supra,  within 
the  time  limited  by  that  section,  the  court  is  bound  to  grant 
the  proper  relief.  Phelps  v.  Osgood,  34  Ind.  150.  The  party 
must  not  only  file  his  motion  or  complaint  within  the  two 
years  prescribed  by  said  section,  but  he  must  issue  his  process 
thereupon  within  the  two  years.  Temple  v.  Irvin,  34  Ind. 
412.  In  the  case  at  bar,  the  judgment  was  rendered  on  De- 
cember 11th,  1877,  and  the  motion  was  filed  on  January  14th^ 
1880. 

The  court  therefore  erred  in  overruling  the  motioji  to  dis- 
miss the  proceeding,  and  for  this  error  the  judgment  of  the 
court  below  ought  to  be  reversed,  and  this  proceeding  should 
be  remanded  with  instructions  to  the  court  below  to  sustain 
the  defendants'  motion  to  dismiss  the  proceeding. 

Per  Curiam. — It  is  therefore  ordered  by  the  court,  upon 
the  foregoing  opinion,  that  the  judgment  of  the  court  below 
be,  and  it  is  hereby,  in  all  things  reversed,  at  the  costs  of  the 
appellee,  and  this  cause  is  remanded  with  instructions  to  the 
court  below  to  dismiss  the  proceeding. 
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No.  7716. 

American  Insukance  Company  v,  Yeai^ick. 

\7S~~202j 

l^  690/  Pbactice. — Demurrer, — Ejoception, — An  exception  to  the  overruling  of  a  de- 
murrer must  be  taken  at  the  time  of  the  decision.  It  is  not  saved  if,  at 
a  subsequent  term,  the  party  announces  that  he  will  abide  by  the  demur- 
rer, and  excepts  to  the  ruling  made  at  the  prior  term. 

From  the  Marshall  Circuit  Court. 

W,  B,  HesSy  for  appellant. 

A,  C.  Capron  and  (7.  Rkhardaonj  for  appellee. 

Woods,  J. — At  the  November  term,  1877,  of  the  circuit  court, 
ti  demurrer  was  sustained  to  the  appellant^s  complaint.  No  ex- 
ception was  noted  or  taken  to  the  ruling  at  the  time  when  it  was 
made,  and  no  further  step  taken  in  the  case  until  the  following 
September  term,  when  the  following  order-book  entry  was 
made :  "Come  again  the  parties  by  counsel,  and  the  plaintiff  says 
he  will  not  amend  his  complaint,  but  abides  the  demurrer,  and 
•excepts  to  the  ruling  of  the  court  in  sustaining  the  demurrer." 

The  court  thereupon  gave  judgment  for  the  appellee,  from 
which  the  plaintiff  has  appealed,  and  insists  that  the  ruling 
upon  the  demurrer  was  erroneous.  The  appellee,  however, 
•claims  that  an  exception  to  the  ruling  has  not  been  saved ; 
:and  in  this  view  we  are  constrained  to  concur.  The  rule  of  the 
code,  R.  S.  1881,  section  626,  is  explicit,  that  an  exception  to 
any  ruling  of  the  court  must  be  taken  "  at  the  time  the  decision 
is  made ;"  and,  reading  sections  343  and  345  together,  it  is  plain 
that  the  rule  is,  in  this  respect,  the  same,  whether  the  excep- 
tion must  be  saved  by  a  bill  of  exceptions,  or  by  "causing  it 
to  be  noted  at  the  end  of  the  decision." 

However  technical  the  rule  may  seem  to  be  as  applied  to 
the  case  in  hand,  it  is  nevertheless  the  rule,  and,  in  its  general 
application,  unquestionably  salutary ;  and  we  can  not  under- 
take to  create  and  define  exceptions  to  it.  ^ 

The  judgment  is  aflBrmed,  with  costs. 
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No.  7149. 

The  Pennsylvania  Company  v.  Hoaqland  et  ux.         ,8  203 

152  tn 

Nboligence. — Baitroad, — Pamenger  T\mn8, — Righis  of  Pasaengen, — Ccntrib- 
tttory  Negligence. — A  passenger  on  a  passenger  train,  unacquainted  with 
the  route  of  the  railroad)  and  with  the  location  of  towns  and  cities  along 
such  route,  may  lawfully  rely  upon  the  statements  of  the  conductor  and 
brakemen  in  charge  of  the  train,  in  regard  to  his  stopping-place ;  and 
if,  so  relying,  such  passenger  leaves  the  train  at  the  wrong  place,  and  is 
damaged  thereby,  the  railroad  company  will  be  liable  to  such  passenger 
for  such  damages,  induced  by  the  negligence  of  its  agents  in  charge  of 
the  train,  if  there  be  no  contributory  negligence  of  such  passenger. 
W00D6,  J.,  dissents. 

Practice. — Admigtion  of  Evidence, — Orounda  of  Objection. — Supreme  Court, — 
Where,  on  the  trial  of  a  cause,  a  party  objects  to  a  question  put  to  a  wit- 
ness, the  record  must  show  that  the  party  stated  to  the  court  the  grounds 
of  his  objection,  or  the  action  of  the  court  thereon  will  not  be  considered 
by  the  Supreme  Court  In  such  a  case,  the  party  can  not  state  one 
ground  of  objection  to  the  trial  court,  and  insist  upon  other  and  differ- 
ent  grounds  in  the  Supreme  Court 

From  the  Porter  Circuit  CJourt. 

/.  Brackenridge,  J.  R.  Carey,  A.  ZoUara  and  F,  T.  ZoUars, 
for  appellant. 

G.  W,  Beeman,  for  appellees. 

HowK,  J. — ^This  suit  was  commenced  by  the  appellees,  in 
the  Starke  Circuit  Court,  to  recover  damages  for  injuries 
alleged  to  have  been  sustained  by  the  appellee  Hattie  E. 
Hoagland,  the  wife  of  her  co-appellee,  from  the  feult  and  neg- 
ligence of  the  appellant's  servants,  and  without  fault  on  her 
part.  The  appellant  answered,  by  a  general  denial  of  the  com- 
plaint; and,  on  its  application,  the  venue  of  the  cause  was 
changed  to  the  court  below.  The  issues  joined  were  there 
tried  by  a  jury,  and  a  special  verdict  was  returned,  in  substance, 
as  follows : 

"We,  the  jury,  having  been  required  to  find  a  special  ver- 
dict in  this  cause,  do  find  the  fiicts  therein  to  be  as  follows : 

"1.  The  defendant  is  a  railroad  corporation,  operating  a 
railroad  extending  firom  the  city  of  Chicago,  in  the  State  of 
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Illinois,  to  and  beyond  the  city  of  Plymouth,  in  the  State  of 
Indiana,  and  running  through  Starke  county,  in  Indiana,  con- 
veying both  freight  and  passengers,  and  was  operating  said 
railroad  on  the  15th  day  of  December,  1876,  and  for  several 
years  prior  thereto ;  that  Grovertown  is  a  station  on  said  rail- 
road, between  the  city  of  Chicago  and  the  city  of  Plymouth, 
about  ten  miles  west  of  said  city  of  Plymouth,  in  said  Starke 
county;  that,  on  the  15th  day  of  December,  1876,  the  plain- 
tiff Hattie  E.  Hoagland  purchased  of  defendant's  agent,  in 
said  city  of  Chicago,  a  ticket  entitling  her  to  a  passage  in  the 
defendant's  cars,  operated  on  said  railway  from  the  city  of 
Chicago  to  the  city  of  Plymouth ;  that  she  took  passage  on 
defendant's  passenger  train,  which  left  Chicago  at  five  o'clock 
and  fifteen  minutes,  Chicago  time,  or  five  o'clock  and  thirty- 
five  minutes,  Columbus  time,  which  was  the  time  by  which 
said  railroad  was  operated ;  that,  soon  aft;er  said  train  left  Chi- 
cago, Sylvester  McMahon,  the  conductor  in  charge  of  said 
train,  took  up  the  ticket  so  purchased  by  the  plaintiff,  Hattie 
E.,  and  gave  her  a  conductor's  check,  with  figures  thereon, 
denoting  that  she  had  paid  her  fiire  to  said  city  of  Plymouth ; 
that,  soon  after  the  said  train  left  Wanatah,  a  station  on  the 
line  of  said  railroad  thirty  miles  west  of  the  city  of  Plymouth, 
one  of  the  brakemen  on  said  train  entered  the  car,  in  which 
the  said  Hattie  E.  was  riding,  and,  in  an  audible  voice,  an- 
nounced that  the  next  station  will  be  Plymouth ;  that,  soon 
after  the  brakeman  had  made  such  announcement,  the  con- 
ductor of  the  train  came  to  said  Hattie  E.  and  took  up  the 
conductor's  check  which  he  had  given  her  on  taking  up  her 
ticket ;  that  she  then  asked  the  conductor,  if  the  next  station 
was  Plymouth,  to  which  he  answered,  '  Yes,  the  next  station  is 
Plymouth,  your  stopping-place;'  that  the  train  continued  on 
its  course  until  it  reached  Grovertown,  when  it  run  on  the 
side-track  and  stopped ;  that  no  notice  was  given  to  the  pas- 
sengers on  said  train,  by  the  conductor  or  brakemen  thereof, 
or  by  any  other  person,  that  the  train  had  not  reached  Ply- 
mouth ;  that  the  said  Hattie  E.,  relying  upon  the  announce- 
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ment  made  by  the  brakeman^  when  the  train  left  Wanatah^ 
and  upon  the  conductor's  statement^  when  he  took  up  her 
station-check,  that  the  next  station  was  Plymouth,  in  good 
&ith  believed  that  the  train  had  reached  Plymouth,  and  left 
the  train ;  that,  when  she  alighted  from  said  train,  a  freight 
train  was  standing  on  the  main  track,  and  was  just  starting 
out;  that, within  one  minute  from  the  time  said  Hattie  E. 
alighted  from  said  passenger  train,  it  moved  off,  and  she  was 
left  entirely  alone ;  that  said  train  arrived  at  Grovertown  at  8 
o'clock  and  43  minutes  p.  m.  ;  that  the  night  was  very  cold, 
with  the  wind  blowing  hard  from  the  northwest ;  that  Grover- 
town is  a  small  station  on  said  railroad ;  that,  when  Hattie  E. 
alighted  from  said  train,  she  was  unable,  on  account  of  the 
darkness,  to  see  any  house  or  other  building ;  that  there  was 
no  light  in  sight,  except  the  blue  light  at  the  end  of  the  switch 
or  side-track,  at  said  Grovertown ;  that  at  the  time,  the  said 
Hattie  E.  was  wholly  unacquainted  with  the  country  along 
the  line  of  said  railroad,  and  with  said  Grovertown ;  that  she 
had  never  been  on,  or  passed  over,  any  part  of  said  railroad 
prior  to  said  day,  and  had  never  seen  the  towns,  villages  and 
country  through  which  it  passed ;  that,  after  alighting  from 
said  train,  and  aft;er  it  and  said  freight  train  had  moved  ojQT, 
she,  the  said  Hattie  E.,  started  in  search  of  some  human  hab- 
itation, where  she  could  obtain  shelter ;  that  she  followed  back 
the  railroad  track  a  distance  of  near  two  miles,  and  finding  no 
house^  she  turned  around  and  retraced  her  steps,  and  after 
passing  beyond  the  point  where  she  alighted,  and  after  having 
been  out  and  exposed  to  the  extreme  cold  for  more  than  one  and 
one-fourth  hours,  she  finally  found  the  house  of  Peter  Welch, 
an  employee  of  the  defendant,  where  she  remained  until  morn- 
ing; that,  by  reason  of  such  exposure  to  the  cold,  the  said 
Hattie  E.  sufiered  severely  in  body,  and  was  occasioned  great 
anxiety  of  mind,  and  contracted  a  severe  cold,  and  required 
the  atttendance  of  a  physician ;  that,  when  said  train  stopped 
at  Grovertown,  neither  the  conductor  nor  brakeman  of  said 
train  was  in  the  car  in  which  the  said  Hattie  E.  was  riding ; 
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that  when  she  was  about  to  alight  from  said  train,  aad  after 
she  had  got  outside  of  the  ear  and  on  the  platform,  a  brake- 
man  stepped  down  from  the  platform  of  the  car  and  said  to 
her, '  I  will  help  you  off  on  this  side,  as  a  freight  train  is  stand* 
ing  on  the  other  side ;'  that  said  brakemandid  assist  the  said 
Hattie  E.  in  getting  off  the  car,  and  then  said  to  her,  'Don't 
hurry,  you  have  plenty  of  time ;  stand  still  until  the  train  passes 
by,  and  you  are  all  right;'  that  said  brakeman  then  went 
back  into  the  car  upon  the  platform  of  which  he  was  when 
said  Hattie  E.  first  saw  him ;  that,  on  the  following  morning, 
the  said  Hattie  E.  went  on  the  local  freight  train  of  the  de- 
fendant, at  Grovertown,  and  was  carried  thereon  to  the  city 
of  Plymouth ;  that  Grovertown  was  not  a  regular  stopping- 
place  for  said  train,  but  that  it  stopped  there  because  it  had 
been  signalled  to  stop  by  the  conductor  of  a  freight  train. 

"  We  further  find  that,  from  the  failure  of  defendant  and 
its  agents  and  servants,  in  charge  of  said  train,  in  stopping 
the  same  at  Grovertown  without  having  given  any  notice  to 
plaintiff  Hattie  E.,  that  the  train  had  not  yet  reached  Ply- 
mouth, the  sStid  Hattie  E.  was  induced  to  and  did  leave  said 
train  at  Grovertown,  and  was  subjected  to  said  exposure,  cold 
and  suffering  as  aforesaid. 

'^  If,  upon  these  facts,  the  law  is  with  the  plainti£fe,  then  we 
find  for  the  plaintiffs,  and  assess  their  damages  at  three  hun- 
dred dollars. 

"  And,  if  the  law  is  with  the  defendant,  then  we  find  for 
the  defendant." 

Over  the  appellant's  motions  for  a  new  trial,  and  for  a  t^en- 
ire  de  novo,  and  its  exceptions  saved,  the  court  rendered  judg- 
ment for  the  appellees,  the  plaintiffs  below,  for  the  damages 
assessed  in  the  special  verdict,  and  the  costs  of  suit;  and  from 
this  judgment  this  appeal  is  now  here  prosecuted. 

In  this  court,  the  appellant  has  assigned,  as  errors,  the  fol- 
lowing decisions  of  the  circuit  court : 

1.  In  rendering  the  judgment  for  the  appellees,  when  the 
same  should  have  been  rendered  for  the  appellant; 
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2.  In  overruling  its  mdtion  for  a  new  trial ; 

3.  In  overruling  its  motion  for  a  venire  de  novo; 

4.  In  permitting  the  appellee  Hattie  E.  Hoagland,  over 
appellant's  objections,  to  be  sworn  and  examined  as  a  witness 
on  appellees'  behalf,  on  the  trial  of  this  cause ;  and, 

5.  Because  the  special  verdict  was  not  sustained  as  to  the 
fiicts  found  by  the  evidence,  and  found  negligence  as  a  matter 
of  feet,  instead  of  leaving  it  to  the  court  as  matter  of  law, 
and  was  in  effect  a  general  verdict. 

It  is  earnestly  insisted  on  behalf  of  the  appellant,  that  the  facta 
found  by  the  jury,  in  their  special  verdict,  do  not  show  negligence 
on  the  part  of  the  appellant's  servants  or  employees,  in  the  car- 
riage of  the  appellee  Hattie  E.  Hoagland,  on  its  passenger  train, 
from  Chicago,  Illinois,  to  Plymouth,  in  this  State.  Doubtless,  it 
is  true,  as  claimed  by  counsel,  that,  unless  the  facts  found  by  the 
jury  show,  that  the  appellee  Hattie  E.  without  any  contrib- 
utory fault  on  her  part,  was  induced  to  and  did  leave  the  ap- 
pellant's train,  before  its  arrival  at  her  place  of  destination,  by 
and  through  the  fault  and  negligence  of  the  appellant's  ser- 
vants, the  law  of  the  case  was  with  the  appellant,  and  the  court 
should  have  rendered  judgment  accordingly.     But  it  seems  to- 
ns, that  the  facts  found  by  the  jury  do  show,  that  the  injuries 
complained  of  were  the  direct  result  of  the  fault  or  negligence 
of  the  appellant's  servants,  in  this,  that  they  failed  to  notify 
the  appellee  Hattie  E.  Hoagland,  when  the  train  was  stopped 
at  Grovertown,  that  it  had  not  yet  reached  the  city  of  Ply- 
mouth.    The  conductor  and  brakemen,  in  charge  of  the  pas- 
senger train,  were  the  agents  and  representatives  of  the  ap- 
pellant ;  and  the  said  Hattie  E.,  as  a  passenger  under  their 
charge,  had  the  right  to  rely  implicitly  upon  their  statements  to 
her  and  in  her  hearing,  that  the  next  station  or  stopping-place 
of  the  train  would  be  Plymouth,  her  place  of  destination.   The 
jury  found  in  their  special  verdict,  that,  when  the  said  Hattie 
E.  asked  the  conductor  of  the  train  if  the  next  station  was 
Plymouth,  his  answer  was,  "  Yes,  the  next  station  is  Ply- 
mouth,  your  stopping-place."     It  seems  clear  to  us,  that. 
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from  the  conductor's  answer  to  her  question^  she  had  the  right 
to  believe,  and  to  act  upon  such  belief,  without  being  charge- 
able with  contributory  negligence,  that  the  next  stopping- 
place  of  the  train  would  be  Plymouth,  her  stopping-place.  It 
is  manifest  that  the  object  of  her  question  was  to  learn  whether 
or  not  the  next  stopping-place  of  the  train  would  be  her  stop- 
ping-place ;  and  so,  it  would  seem,  from  his  answer  to  her 
question,  she  was  understood  by  the  conductor. 

When,  therefore,  by  an  unexpected  signal,  the  train  was 
stopped  at  an  unusual  station,  ten  miles  west  of  the  city  of 
Plymouth,  we  are  of  the  opinion  that  it  was  the  duty  of  the 
.  appellant's  conductor,  in  view  of  what  he  had  previously  said 
to  the  appellee  Hattie  E.  Hoagland,  to  have  informed  her 
promptly  that  the  train  had  not  yet  arrived  at  Plymouth. 
This,  the  jury  found,  he  had  wholly  omitted  to  do.  In  this 
omission,  we  think  the  conductor  was  guilty  of  negligence; 
and  for  the  damages  sustained  by  said  Hattie  E.,  in  conse- 
quence of  this  negligence  and  without  &ult  on  her  part,  the 
appellant  was  properly  held  to  be  liable. 

The  appellant's  counsel  also  complain,  in  argument,  of  the 
decisions  of  the  trial  court  in  overruling  their  objections  to 
two  certain  questions  propounded  by  the  appellees  to  a  wit- 
ness, and  in  permitting  the  witness  to  answer.  As  to  one  of 
these  questions,  it  is  sufficient  to  say  that  the  bill  of  excep- 
tions shows,  that  the  appellant  did  not  point  out  or  state  to 
the  court  the  grounds  of  its  objection  to  the  question  or  to  the 
evidence  sought  to  be  elicited  thereby.  In  such  a  case,  the 
rule  is  settled  that  this  court  will  not  consider  the  admissibil- 
ity of  the  evidence,  nor  any  objections  made  here,  either  to 
the  question  or  to  the  answer  thereto.  BoBenbaum  v.  Schmidtf 
64  Ind.  231;  McCormick  v.  MUcheU,  57  Ind.  248;  Peadiee 
V.  The  State,  63  Ind.  399. 

As  to  the  other  question,  the  bill  of  exceptions  shows,  that 
the  appellant  pointed  out  a  specified  ground  of  objection 
thereto.  In  this  court,  however,  the  ground  of  objection  be- 
low is  abandoned ;  and  the  appellant's  counsel  here  insist  that 


NOVEMBER  TERM,  1881.  209 

The  Howe  Machine  Company  v.  Brown  el  aL 

the  decision  below  was  erroneous  upon  entirely  different 
grounds  of  objection,  which  were  not  pointed  out  to  the  trial 
court.  These  grounds  of  objection  to  the  question  this  court 
will  not  consider. 

We  have  now  considered  and  decided  all  the  questions  pre- 
sented and  discussed  by  the  appellant^s  counsel,  in  their  brief 
of  this  cause ;  and  we  have  found  no  error  in  the  record  be- 
fore us,  which,  in  our  opinion,  would  authorize  the  reversal 
of  the  judgment  below. 

The  judgment  is  affirmed,  at  the  appellant's  costs. 

Woods,  J.,  dissents  on  the  ground  that  the  case  shows  con- 
tributory negligence  on  the  part  of  the  plaintiff. 


♦- 
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Pbomisbort  Nottb.— Answer.— 'Fraudulent  BepretienttUions.— To  enable  a  de-  165  88 
fendant  to  defeat  an  action  against  him  on  a  promissory  note,  on  account 
of  fraudulent  representations  inducing  him  to  sign  it,  he  must  show  that 
the  representations  were  concerning  some  material  matter,  that  they  were 
false,  that  they  were  such  as  he  had  a  right  to  rely  upon,  that  he  did  rely 
upon  them,  and  that  he  was  deceived  thereby. 

Same. — Fraud. — AUegcUiana  and  Proof, — The  facts  necessary  to  establish 
fraud  must  be  alleged  and  proved  by  the  party  who  relies  upon  it. 

Saice. — Surely. — Pleading. — Defalcaiion* — In  such  case,  an  answer,  that  one 
of  the  defendants  was  surety  on  the  bond  of  his  brother  as  agent  of  plain- 
tiff, that,  after  the  termination  of  the  period  for  which  it  was  given,  he 
was  continued  as  agent  and  became  a  defaulter,  that  agents  of  the  plain- 
tiff represented  to  the  defendants  that  his  defalcation  occurred  while  the 
bond  was  in  force,  and  that  they  would  at  once  commence  suit  upon  the 
bond  and  criminal  proceedings  against  the  principal,  must  clearly  show 
that  he  was  not  guilty  of  any  defalcation  while  the  defendant  was  liable 
as  his  surety,  and  that' the  defendants  relied  upon  the  alleged  representa- 
tions of  liability. 

Samis. — Inducemenii. — In  such  case,  an  allegation,  that  the  notes  were  execu- 
ted ''to  avoid  litigation  and  the  shame  of  a  criminal  prosecution  against 

Vol.  78.— 14 
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their  brother,  and  in  consequence  of  fear  of  the  same/'  implies  that  other 
inducements  than  the  supposed  liability  of  the  defendant  as  surety 
entered  into  the  transaction. 

From  the  Cass  Superior  Court. 

D.  C,  Justice,  for  appellant. 
X>.  B,  McQmnell,  for  appellees. 

NiBLACK,  J. — Action  by  the  Howe  Machine  Company 
against  Jasper  N.  Brown^  Francis  M.  Brown  and  Samuel  S. 
Brown,  on  two  promissory  notes. 

Jasper  N.  Brown  answered  separately  in  two  paragraphs^ 
upon  which  issue  was  joined. 

Francis  M.  Brown  and  Samuel  S.  Brown  jointly  answered : 

First.  A  want  of  consideration  for  the  execution  of  the 
notes. 

Second.     Substantially  as  follows : 

For  further  answer,  they  say  that  they  separately,  each  for 
himself,  admit  the  execution  of  the  notes  in  suit,  but  that  the 
plaintiff  should  not  recover  in  this  suit  for  the  following 
reasons :  The  defendant  Francis  M.  Brown  was  at  one  time 
the  surety  and  liable  upon  the  bond  of  the  defendant  Jasper 
N.  Brown,  and  one  Simon  Lepinsky,  as  the  agents  of  the  plain- 
tiff for  the  sale  of  sewing  machines  manu&ctured  by  it ;  that 
said  liability  began  on  the  6th  day  of  April,  1875,  and  termi- 
nated by  the  dissolution  of  the  partnership  of  the  said  Jasper 
N.  Brown  and  Simon  Lepinsky  on  the  10th  day  of  September, 
1875 ;  that,  after  the  said  dissolution,  the  plaintiff,  without  the 
knowledge  of  the  said  Francis  M.  Brown,  continued  the  said  Jas- 
per N.  Brown  as  its  agent,  and  he,  subsequent  to  the  said  dis- 
solution, became  and  was  a  defaulter  for  a  large  sum ;  that  the 
said  Jasper  N.  Brown  resided  in  another  county,  at  a  distance 
from  the  residence  of  the  said  Francis  M.  Brown ;  that  the  plain- 
tiff, by  its  agents,  after  said  defalcation,  then  came  to  the  said 
Francis  M.  Brown,  and  falsely  and  fraudulently  represented  that 
the  said  de&lcation  occurred  during  the  time  said  bond  was 
in  force,  and  grew  out  of  the  credit  given  and  trust  reposed 
in  the  said  Jasper  N.  Brown  and  his  said  partner,  and  that 
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he  was  liable  on  said  bond  for  said  defalcation^  and  in  aid  of 
said  &Ise  pretences^  and  for  the  purpose  of  inducing  him  to  be- 
come responsible  for  the  amount  of  said  de&lcation^  exhibited 
the  notes  of  the  said  Jasper,  and,  claiming  that  he  admitted 
the  same,  threatened  that  in  case  he,  the  said  Francis  M. 
Brown,  did  not  sign  said  notes  with  said  Jasper,  and  procure 
another  person  who  was  responsible  to  sign  with  him  as  his 
security,  they,  said  agents,  would  at  once  bring  suit  on 
said  bond  on  account  of  said  defalcation ;  and  defendants  aver 
that  this  was  at  the  house  of  said  Francis,  in  the  country, 
eight  miles  from  town  or  any  place  where  he  could  obtain  le- 
gal advice ;  that  he  requested  the  plaintiff's  agents  to  delay 
action  until  he  could  obtain  advice  or  communicate  with  said 
Jasper  N.  Brown  in  relation  to  the  facts,  and  they  refused  to 
do  so,  threatening  that  they  would  commence  suit  upon  said 
bond  at  once,  and  further,  that  they  would  at  once  commence 
criminal  proceedings  against  the  said  Jasper  N.  Brown,  who 
is  a  brother  of  these  defendants ;  that,  relying  upon  the  truth 
of  the  statements  of  the  plaintiff  ^s  agents,  and  being  in  igno- 
rance of  the  truth  in  relation  thereto,  and  without  any  means 
of  ascertaining  the  same,  to  avoid  litigation  and  the  shame  of  a 
criminal  prosecution  against  their  brother,  and  in  consequence 
of  fear  of  the  same,  induced  by  the  said  false  and  fraudulent 
representations  of  the  plaintiff's  agents,  he  consented  to  sign 
said  notes,  and  procured  the  defendant  Samuel  S.  Brown  to 
sign  the  same  with  him  as  his  security,  it  being  then  and  there 
declared  and  understood  that  the  said  Jasper  N.  Brown  was 
wholly  worthless  and  insolvent  and  not  to  be  expected  to  pay 
said  notes  or  either  of  them  when  they  became  due.  Where- 
fore defendants  say  said  notes  are  wholly  void.  * 

Francis  M.  Brown,  also,  answered  separately,  setting  up 
similar  representations  by  which  he  was  induced  to  sign  the 
notes,  averring  such  representations  to  have  been  false. 

Demurrers  were  overruled  to  the  second  paragraph  of  the 
joint  answer  of  Francis  M.  Brown  and  Samuel  S.  Brown,  and 
the  separate  answer  of  the  said  Francis. 
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Issue ;  trial  by  jury ;  verdict  for  the  plaintiff  against  Jasper 
N.  Brown  and  in  &vor  of  the  other  defendants^  Francis  M. 
Brown  and  Samuel  S.  Brown.  Judgment  in  accordance  witb 
the  verdict. 

The  plaintiff  has  appealed^  and  argues  that  the  demurrer 
ought  to  have  been  sustained  to  the  second  paragraph  of  the 
answer  of  the  said  Francis  M.  and  Samuel  S.,Brown^  set  out 
as  above. 

To  enable  a  defendant  to  defeat  an  action  like  this  on  ac- 
count of  fraudulent  representations^  it  must  be  shown  that  the 
representations  were  concerning  some  material  matter,  that 
they  were  &lse,  that  they  were  such  as  he  had  a  right  to  rely 
upon,  that  he  did  rely  upon  them  and  was  deceived  thereby. 
6  Wait's  Actions  and  Defenses,  816 ;  Frenzel  v.  Miller ^  37  Ind. 
1 ;  Janes  v.  Hathaway y  77  Ind.  14 ;  Ebasa  v.  The  Maoris  -ffifl, 
dc.,  InstUutey  77  Ind.  72. 

The  facts  necessary  to  establish  fraud  must  be  averred  and 
proved  by  the  party  who  alleges  and  relies  upon  it.  Wait, 
9upra,  820. 

With  these  well  recognized  principles  in  view,  we  think  it 
was  not  made  sufficiently  to  appear  by  the  paragraph  of  an- 
swer complained  of,  that  Jasper  N.  Brown  was  not  guilty  of 
any  defalcation  while  he  was  in  partnership  with  Lepinsky, 
and  that  Francis  M.  Brown  was  not  in  any  manner  liable  to 
the  plaintiff  as  the  surety  of  the  said  Jasper. 

Nor  was  it  sufficiently  averred  that  the  defendants  Francis 
M.  Brown  and  Samuel  S.  Brown  relied  upon  the  alleged  rep- 
resentations, as  to  the  liability  of  the  said  Francis  as  the  surety 
of  the  said  Jasper,  in  the  execution  of  the  notes. 

The  allegation  that  the  notes  were  executed  "  to  avoid  litiga- 
tion and  the  shame  of  a  criminal  prosecution  against  their 
brother,  and  in  consequence  of  fear  of  the  same,''  fairly  im- 
plied, that  inducements  other  than  the  supposed  liability  of 
the  said  Francis  entered  into  the  transaction. 

The  paragraph  of  answer  under  discussion  appears  to  us, 
therefore,  to  have  been  bad  upon  demurrer. 
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The  plaintiff  also  argues  that  the  demurrer  ought  to  have 
been  sustained  to  the  separate  answer  of  Francis  M.  Brown, 
but  as,  for  the  reasons  given,  the  judgment  will  have  to  be 
reversed,  we  have  not  considered  the  objections  urged  to  that 
answer. 

The  judgment,  as  to  all  the  defendants  below,  is  reversed,  at 
the  costs  of  the  appellees,  and  the  cause  remanded  for  further 
proceedings. 
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Contract  op  Assumption. — Principal  arid  Surety, — Subrogation, — Demand, —        73  213 
Pronnae, — B.  became  surety  for  W.  and  another  upon  a  note  for  the  price  ^ 

of  a  horse.  W.  afterwards  sold  his  half  interest  in  the  horse  to  B.,  who,  isl  ml 
in  consideration  thereof,  "  agreed  with  W.  to  assume  and  pay  off  the  jg  g-_. 
note."    B. was  compelled  by  suit  to  pay  the  note.  l^^^^Bigj 

Heldj  in  an  action  by  B.  against  B.,  that  he  could  recover  the  amount  so 
paid. 

Held,  also,that  B.'s  promise  to  W.  inured  to  the  benefit  of  B.,  who,  having 
discharged  the  debt,  was  entitled  to  be  subrogated  to  the  right  of  action 
which  W.  would  have  had  against  B.  if  he  had  paid  it  himself. 

Held,  also,  that  the  holder  of  the  note  might  have  sued  B.  upon  his  prom- 
ise, but  the  fact  that  he  chose  to  sue  the.  makers  q^  the  note,  and  not  to 
accept  B.'s  promise,  did  not  deprive  B.  of  the  benefit  of  the  promise. 

Held,  also,  that  after  taking  judgment  against  the  makers  of  the  note  the 
holder  might  still  have  accepted  and  sued  upon  B.'s  promise,  and,  by 
paying  the  judgment,  B.  became  subrogated  to  this  right  of  the  holder. 

Held,  also,  that  no  demand  by  B.  was  necessary  before  bringing  the  action. 

Prokise. —  PrivUy  0/  Contract, — Agency, —  Trueleeship, — Demand, — Where, 
upon  a  consideration  received,  there  is  an  explicit  and  unqualified  prom- 
ise to  pay  a  specific  sum,  to  become  due  at  a  known  or  stated  time,  to  or 
for  the  benefit  of  a  third  person  named,  no  case  of  agency  or  trusteeship 
arises  which  entitles  the  promisor  to  wait  for  a  formal  demand  before 
discharging  the  promise,  but  it  is,  as  to  him,  a  purely  legal  obligation,  and 
equity  goes  no  further  than  to  give  the  right  of  action  to  one  who,  other- 
wise, for  want  of  privity  of  contract,  could  not  sue.  MUler  v.  BUlingdy, 
41  Ind.  489,  and  Durham  v.  Bisehof,  47  Ind.  211,  distinguished. 

From  the  Clay  Circuit  Court. 
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S.  D.  Coffey^  W.  W.  Carter  and  C  E.  MaUony  for  appellant 
8.  W.  Curtis  and  E,  8.  HolUday,  for  appellee. 

Woods,  J. — The  error  assigned  is,  that  the  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action  against 
the  appellant. 

The  complaint  shows  that  the  appellee  became  surety  for 
Noah  Eodenbarger  and  one  Witty,  upon  a  promissory  note 
made  by  them  to  William  P.  Swain,  for  the  price  of  a  horse, 
sold  and  delivered  to  them  by  Swain ;  that  Witty  afterward 
sold  his  half  interest  in  the  horse  to  the  appellant,  John  Bo- 
denbarger, who,  in  consideration  therefor,  "agreed  to  and 
with  said  Witty  to  assume  and  pay  off  said  note  to  said 
Swain ; "  that  Swain  endorsed  the  note  to  George  W.  Jacks, 
who  brought  suit  thereon  against  the  payees  [makers?]  there- 
of and  this  plaintiff,  who  was  compelled  to  and  did  pay  the 
whole  amount  of  the  note,  interest  and  costs,  to  wit,  $300. 

The  said  Noah  Rodenbarger  was  also  made  a  defendant, 
but  died,  and  the  case  was  prosecuted  to  final  judgment  against 
the  appellant  alone. 

Counsel  for  the  appellant  advance  two  propositions,  on  which 
they  claim  that  the  complaint  is  defective.  First,  that,  on  the 
facts  stated,  the  plaintiff  has  no  ground  for  an  action ;  and, 
second,  that,  if  he  can  have  an  action  at  all,  it  can  be  only  af- 
ter a  demand  made. 

Under  the  first  proposition,  it  is  insisted  that  the  promise 
of  the  appellant,  made  to  Witty,  might  have  been  accepted  by 
the  holder  of  the  note,  under  the  doctrine  of  Bird  v.  Lanius, 
7  Ind.  615,  Day  v.  PaUerson,  18  Ind.  114,  Demi  v.  Mcln- 
toshy  23  Ind.  529,  Cross  v.  TruesdaJe,  28  Ind.  44,  and  Dam 
V.  CaMowayy  30  Ind.  112;  but  that,  the  holder  of  the  note 
having  failed  to  accept  the  promise,  and  having  sued  the 
makers  of  the  note,  there  is  no  right  of  action  against  the  ap- 
pellant ta  which  the  appellee  can  claim  to  be  subrogated. 

We  do  not  assent  to  this  conclusion.  The  obligation  of 
the  defendants^  promise  to  pay  the  note,  resting,  as  it  did,  on 
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an  executed  consideration,  did  not  depend  on  an  acceptance 
of  the  promise  by  the  holder  of  the  note,  who  was  at  liberty 
to  accept  it  or  not,  as  he  chose ;  and,  though  he  did  not  ac- 
cept it,  it  was  still  a  binding  promise  in  favor  of  Witty,  to 
whom  it  was  made,  and  through  him  in  favor  of  his  surety, 
the  appellee.  The  performance  of  the  promise  must  have 
inured  to  the  benefit  of  the  appellee,  by  discharging  his  lia- 
bility, and  equity  and  good  conscience  concur  in  requiring  that 
he  be  allowed  to  enforce  the  performance.  See  Mathews  v. 
RUmourj  31  Ind.  31 ;  CHm  v.  FUohj  53  Ind.  214 ;  JoBsdyn 
V.  Edwards^  57  Ind.  212. 

We  should  reach  the  same  result,  even  if  it  were  held  that 
the  appellee  had  only  such  right  as  was  derived  from  the 
holder  of  the  note,  under  the  doctrine  of  subrogation  to,  or 
equitable  assignment  of,  the  creditor's  rights  and  remedies. 
Until  the  payment  was  made  by  the  appellee,  it  is  clear  that 
the  holder  of  the  note  had  a  right  to  resort  to  the  liability 
assumed  by  the  appellant.  He  did  not  waive  that  right  by 
bringing  suit  against  the  makers  of  the  note.  He  might  have 
sued  the  appellant  in  the  same  action  with  the  makers— Dawg 
V.  Hardy  76  Ind.  272;  MoDill  v.  Gunn,  43  Ind.  315— 
and,  as  the  obligation  of  the  appellant  is  several  and  not 
joint  with  that  of  the  makers  of  the  note,  it  is  not  merged  in 
the  judgment  taken  against  the  latter,  and  consequently,  after 
taking  that  judgment,  and  before  its  payment  by  the  appellee, 
Jacks  might  have  sued  the  appellant  on  his  promise ;  and  to 
this  right  the  appellee,  by  virtue  of  his  payment  of  the  judg- 
ment, became  subrogated. 

The  question  remains,  whether  a  demand  was  necessary  be- 
fore the  bringing  of  the  suit.  That  it  was,  is  claimed  on  the 
authority  of  Miller  v.  BHimgalyy  41  Ind.  489,  and  Durham  v. 
JBischoff  47  Ind.  211.  In  the  latter  case,  it  was  held  that  a 
demand  was  necessary,  but  the  contract  was  essentially  differ- 
ent from,  the  one  now  in  suit.  This  contract  is  to  pay  a  spe- 
cific debt,  evidenced  by  a  note  which  became  due  at  a  stated 
time.   In  that  case,  the  assignee  of  a  stock  of  goods  and  other 
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property,  in  consideration  of  the  sale  and  assignment  of  the 
goods  and  property,  agreed,  "by  compromise  or  otherwise,  to 
settle  all  debts  owing  by  them  (the  assignors) ;  or  if  such  settle- 
ment (should)  be  impracticable,  that  the  proceedings  in  bank- 
ruptcy now  (then)  pending  (should)  be  prosecuted  so  as  to  ef- 
fect a  final  adjustment  of  their  business,'^  etc.  The  suit  was 
by  creditors,  and  it  is  manifestly  just  and  proper  that  a  de- 
mand should  have  been  required  in  such  a  case.  The  defend- 
ant was  essentially  a  trustee,  and  had  made  no  absolute  and 
specific  promise  to  pay  the  claim  which  was  sued  on. 

In  Miller  v.  BiUingalyj  the  question  of  demand  is  neither 
decided  nor  considered,  but  only  the  general  right  of  a  third 
person,  for  whose  benefit  a  contract  is  made,  to  sue  thereon, 
though  not  privy  to  it.  After  citing  a  number  of  cases  in 
support  of  the  right  of  action  in  such  a  case,  the  court  says : 
'^  In  the  above  cases,  the  person  making  the  promise,  or  re- 
ceiving the  money  or  article,  is  treated  as  a  trustee  for  the 
person  for  whose  benefit  the  promise  was  made,  or  for  whose 
use  the  money  or  article  of  value  was  received ; "  and  upon 
this  expression  the  appellant  rests  his  argument,  insisting  that 
a  trustee  can  not  be  in  the  wrong  until  he  has  refused  to  com-  . 
ply  with  the  trust,  and  can  not  be  said  to  have  reftised,  if  no 
demand  has  been  made  upon  him  for  performance. 

It  may  be  that  the  promisor,  in  such  a  case,  is,  in  a  sense, 
to  be  regarded  as  a  trustee  for  the  one  for  whose  benefit  the 
promise  is  made.  Where  specific  property  or  money  is  de- 
livered and  received  for  the  use  of  a  third  person,  there  is 
clearly  an  actual  trusteeship,  and  so  there  may  be  in  odier 
supposable  cases,  such  as  Durham  v.  Biachof,  supra,  and  in 
such  cases  a  demand  may  well  be  said  to  be  necessary ;  but  in 
cases  such  as  the  one  in  hand,  where,  upon  a  consideration  re- 
ceived, there  is  an  explicit  and  unqualified  promise  to  pay  a 
specific  sum  to  become  due  at  a  known  or  stated  time,  to  or 
for  the  benefit  of  a  third  person  named,  it  is  not.  a  case  of 
agency  or  trusteeship  which  entitles  the  promisor  to  wait  for 
a  formal  demand  before  discharging  the  promise.     It  is,  as  to 
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him,  a  purely  legal  obligation,  and  equitable  principles  play- 
no  further  part  than  to  give  the  right  of  action  to  the  party 
to  whose  benefit  the  promise  enures,  and  who,  for  want  of 
privity,  can  not  sue  at  law.  See  Tinkler  v.  Swaynie,  71  Ind. 
562. 

Among  the  numerous  cases  decided  and  reported  since  Bird 
V.  LaniuSy  supra,  was  decided,  wherein  the  action  was  prosecuted 
by  the  third  person  for  whose  benefit  the  promise  was  made, 
and  the  promise  itself  was  explicit,  we  have  found  none  wherein 
a  demand  was  averred  or  deemed  necessary.  Besides  the  cases 
already  cited,  and  those  cited  in  AtUler  v.  BiUingsly,  see  Hag- 
geriy  v.  Johnston,  48  Ind.  41 ;  Crawford  v.  IS,ng,  54  Ind.  6  ; 
Campbell  v.  PaUerson,  58  Ind.  66 ;  Hoffman  v.  Risk,  58  Ind. 
113 ;  Whitesell  v.  Heiney,  58  Ind.  108 ;  Fleming  v.  Easter,  60 
Ind.  399 ;  Scarry  v.  Eldridge,  63  Ind.  44 ;  Vanness  v.  Dubois, 
64  Ind.  338 ;  Kester  v.  Hulman,  65  Ind.  100 ;  Yming  v.  Schlos- 
ser,  65  Ind.  225 ;  Rhodes  v.  MaUhewa,  67  Ind.  131 ;  Fisher  v. 
Wilmoth,  68  Ind.  449 ;  Smith  v.  Ostermeyer,  68  Ind.  432 ;  Risk 
v.  Hoffman,  69  Ind.  137 ;  Logan  v.  Smith,  70  Ind.  597 ;  Med- 
sker  V.  Richardson,  72  Ind.  323. 

Judgment  affirmed,  with  costs. 


No.  8473. 

Jones  v.  The  State,  ex  rel.  Dellinger.  .iw  m 

Supreme  Court. — Prttcticc-^Instrvciums. — Harmless  Error, — InstructionE  to 
the  jury  which  assume  the  truth  of  facts  necessary  to  make  out  the  case, 
when  there  is  really  no  dispute  about  such  facts,  and  no  conflict  in  the 
evidence  concerning  them,  is  a  harmless  error,  and  not  available  in  the 
Supreme  Court. 

Bastardy. — InatnuUion  to  Jury. — Harmless  Error, — An  instruction  to  the 
jury  in  bastardy,  that  "  there  is  but  one  question  for  you  to  determine  in 
this  case,  and  that  is,  is  the  defendant  the  father  of  the  bastard  child?" 
is  erroneous ;  but  in  a  case  where  that  is  the  only  fact  really  in  contro- 
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Yerajf  and  all  other  necessary  facts  are  established  hy  sufficient  evidence, 
without  conflict,  the  error  is  harmless,  and  not  available. 
J^EW  Trial. — Newly  Diaoovered  Evidence, — Newlj  discovered  evidence,  not 
cumulative,  which,  in  connection  with  the  evidence  given  on  the  trial, 
would  probably  change  the  result,  entitles  a  party  to  a  new  triaL 

From  the  Tipton  Circuit  Court. 

J,  Jones  and  D.  Waugh^  for  appellant. 

Franklin,  C. — This  was  a  prosecution  for  bastardy,  oom- 
menced  by  one  Elizabeth  Dellinger  against  the  appellant.  The 
proceeding  was  commenced  prior  to  the  birth  of  the  child. 
After  the  preliminary  examination  before  the  justice  of  the 
peace  the  relatrix  died,  and  the  child  (Hada  Dellinger)  was 
substituted  as  relatrix,  and  in  whose  name  the  subsequent 
proceedings  were  had,  Kuth  Dellinger  being  appointed  guar- 
-dian  ad  litem  for  the  in&nt.  The  appellant  was  not  arrested 
nor  present  before  the  justice  of  the  peace.  -He  voluntarily 
appeared  and  pleaded  not  guilty  before  the  circuit  court 

A  trial  by  jury  resulted  in  a  verdict  that  the  defendant  was 
the  father  of  the  child.  A  motion  by  the  defendant  for  a  new 
trial  being  overruled  and  an  exception  reserved,  the  court 
rendered  judgment  upon  the  verdict. 

The  first,  second  and  third  errors  assigned,  in  relation  to 
the  admission  upon  the  trial  of  improper  testimony  and  in- 
;structions  to  the  jury,  might  be  good  reasons  in  a  motion  for 
a  new  trial,  but  are  not  proper  in  the  assignment  of  errors. 

The  fifth  error  assigned  is  the  overruling  of  the  motion  for 
a  new  trial,  and  the  eleventh  reason  is  based  upon  the  instruc- 
tions of  the  court  to  the  jury.  The  last  clause  in  the  first  is 
complained  of,  and  reads  as  follows :  "Some  time  after  bring- 
ing the  suit,  the  mother  died,  leaving  the  child  alive,  and 
said  child  is  still  living." 

Also  the  second,  which  reads :  "  By  our  statute  the  death 
of  the  mother  shall  not  abate  the  suit,  if  the  child  be  still  liv- 
ing ;  and,  upon  the  suggestion  of  the  death  of  the  mother, 
the  name  of  the  child  shall  be  substituted  as  the  relator  in  the 
case,  and  the  suit  shall  be  prosecuted  for  the  benefit  of  the 
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•child.  This  has  been  done  in  this  case^  and  Hada  £.  Dellin- 
ger, the  infant  child,  is  now  the  relator/^ 

Also  the  third,  which  reads :  "  Before  this  court  has  juris- 
diction of  such  cases,  there  must  be  a  complaint  filed  before  a 
justice  of  the  peace,  an  examination  of  the  mother  under 
oath,  which  examination  must  be  reduced  to  writing,  and 
these  proceedings  certified  to  this  court.  These  steps  have 
been  taken  before  the  death  of  the  mother,  Elizabeth  Del- 
linger." 

Also  the  fifth,  which  reads :  '^  There  is  but  one  question  for 
you  to  determine  in  this  case,  and  that  is,  ^  Is  the  defendant 
the  father  of  the  bastard  child?'" 

The  objection  to  these  instructions  is,  that  they  assume 
&ct8  to  exist  which  were  required  to  be  proved ;  and  that  it 
was  for  the  jyry,  under  the  defendant's  denial,  to  determine 
whether  they  were  proved,  and  not  for  the  court  to  usurp  the 
province  of  the  jury  and  determine  such  facts  for  them.  In 
order  to  make  out  the  case,  the  plaintiff  had  to  prove  that  she 
had  been  delivered  of  a  bastard  child,  that  she  was  dead,  and 
that  the  child  was  living.  These  formal  facts  were  as  neces- 
sary to  be  proved  as  the  paternity  of  the  child.  And  an  in- 
struction to  the  jury  that  there  was  but  one  question  for  it  to 
determine,  and  that  was,  ^'  Is  the  defendant  the  father  of  the 
bastard  child?"  was  fixing  too  narrow  limits  to  the  duties  of 
the  jury.  But  if  error  it  was  a  harmless  one,  there  being  no 
controversy  about  the  formal  facts,  and  no  conflict  in  the  tes- 
timony in  relation  to  them. 

The  tenth  reason  for  a  new  trial  was  based  upon  newly  dis- 
covered evidence. 

The  relatrix,  in  her  examination  before  the  justice  of  the 
peace,  stated  that  the  child  was  begotten  the  last  of  December, 
1878.  The  evidence  shows  that  the  child  was  born  the  26th 
of  August,  1879.  The  defendant  testified  that  he  had  never 
had  any  sexual  intercourse  with  Elizabeth  Dellinger  until  the 
latter  part  of  February,  1879.  The  proof  tended  strongly  to 
show  that  the  child  at  the  time  of  its  birth  was  a  well  devel- 
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oped  and  matured  child,  and  had  every  appearance  of  having 
gone  the  full  period  of  gestation.  The  trial  was  had  Novem- 
ber 26th,  1879.  The  defendant,  in  his  affidavit  in  relation  to 
the  newly  discovered  evidence,  states  that  since  the  trial,  on 
the  3d  day  of  December,  1879,  he  discovered  that  he  could 
prove  by  two  witnesses  living  in  Kokomo,  Howard  county, 
Ind.,  giving  their  names,  that  the  relatrix  had  spent  two  weeks 
of  the  last  of  November,  1878,  at  a  hotel  in  said  city  of  Ko- 
komo, and  whik  there  a  strange  young  man,  boarding  at  the 
same  hotel,  went  into  her  bed-room  and  remained  with  said 
relatrix  the  greater  portion  of  one  night,  and  that  she  had  to 
be  discharged  from  the  hotel  on  account  of  her  lewd  conduct 
with  the  male  guests.  The  affidavits  of  the  two  witnesses, 
stating  these  facts,  are  filed  with  his  in  support  thereof.  This 
testimony  not  being  merely  cumulative,  taken  .in  connection 
with  other  facts  proved,  would  tend  strongly  to  show  that 
some  other  person  than  the  defendant  was  probably  the  &ther 
of  the  child,  and  to  demonstrate  the  uncertainty  of  the  prac- 
tice of  swearing  to  the  time  of  the  conception  and  paternity 
of  a  child  before  its  birth. 

We  think  the  foregoing  reason  shows  sufficient  cause  for 
the  granting  of  a  new  trial,  without  noticing  the  other  nine 
reasons  stated  in  the  motion  for  a  new  trial ;  they  may  not 
again  occur  in  a  subsequent  trial  of  the  cause,  and  we  do 
not  think  it  profitable  to  extend  this  opinion  by  discussing 
them. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  below  be,  and  the  same  is,  in  all 
things  reversed,  at  appellee^s  costs,  and  that  the  cause  be 
remanded  with  instructions  to  the  court  below  to  grant  a  new 
trial,  and  for  further  proceedings  in  accordance  with  this 
opinion. 
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No.  8491. 

Turpie  v.  Knowles  et  al. 

Pbacticb.— Partia  as  Witnesses, — Motion  to  Set  Aside  Submission  and  Finding, — 
Where  a  party  moves  the  court  to  set  aside  the  submission  and  finding 
in  a  cause,  upon  the  ground  of  his  own  absence,  as  a  material  and  com- 
petent witness,  he  must  show  hy  affidavit  the  facts  which  made  his  ab- 
sence necessary  at  the  time  of  the  trial. 

From  the  White  Circuit  Court. 

A.  W.  Reynolds  and  E.  W,  Sellers,  for  appellant. 
JT.  P.  Owens,  for  appellees. 

HowK,  J. — ^This  was  a  suit  by  the  appellees,  as  the  payees, 
against  the  appellant,  as  the  maker,  of  a  certain  promissory 
note,  alleged  to  be  due  and  wholly  unpaid.  The  appellant 
answered  in  three  paragraphs,  but  afterwards  withdrew  the 
third  paragraph.  The  first  paragraph  waa  a  general  denial  of 
the  complaint,  and  the  second  paragraph  was  a  plea  of  pay- 
ment in  flill  before  the  commencement  of  the  action.  The 
appellees  replied  by  a  general  denial  of  the  second  paragraph 
of  answer.  The  issues  joined  were  tried  by  the  court,  and  a 
finding  was  made  for  the  appellees  for  the  amount  of  the  note 
and  interest.  Thereupon  the  appellant  moved  the  court,  upon 
an  affidavit  filed,  to  set  aside  the  submission  of  the  cause, 
which  motion  was  overruled,  and  to  this  ruling  he  excepted. 
Judgment  was  then  rendered  for  the  appellee,  upon  and  in  ac- 
cordance with  the  finding  of  the  court. 

The  only  question  for  the  decision  of  this  court,  presented 
and  discussed  by  the  appellant's  counsel  in  their  brief  of  this 
cause,  is  this :  Did  the  circuit  court  err  in  overruling  the  appel- 
lant's motion  to  set  aside  the  submission  of  this  cause  and  the 
finding  therein  ? 

The  motion  was  founded  upon,  and  supported  by,  the  affi- 
davit of  the  appellant's  brother,  William  Turpie.  In  his  affi- 
davit, the  said  William  Turpie  stated,  in  substance,  that,  since 
the  commencement  of  the  June  term,  1879,  of  the  court  below, 
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the  affiant  had  been^  off  and  on^  at  his  home  in  Bradford,  in 
White  county,  in  this  State,  and  the  appellant,  James  H.  Tur- 
pie, was  then  in  Ohio ;  that  affiant  had  expected  to  hear  from 
the  appellant's  counsel  when  this  cause,  as  well  as  other  cases  on 
the  docket,  would  be  set  for  trial,  and  immediately  notify  the 
appellant,  who  was  to  come  to  the  court  below  to  attend  the 
trial  of  this  case  and  other  cases  mentioned ;  that  affiant  had 
been  informed  by  John  H.  Wallace,  Esq.,  the  appellant's  attor- 
ney, that,  on  the  third  day  of  that  term,  he  sent  a  letter  to  the 
appellant,  addressed  to  Bradford,  White  county,  Indiana,  no- 
tifying him  of  the  day  for  trial ;  that  the  affiant  had  never  re- 
ceived that  letter,  and  he  knew  that  the  appellant  had  never 
received  the  same,  for  the  reason  that  he  had  not  been  at  home 
since  that  term  of  court  commenced,  but  relied  on  the  affiant 
to  notify  him  when  the  case  would  be  set  for  trial ;  that,  be- 
fore the  commencement  of  that  term  of  the  court,  the  affiant 
and  the  appellant  had  an  arrangement  with  said  Wallace,  their 
attorney,  that  he  was  to  get  the  case  set  for  trial,  and  notify 
them  at  Bradford  of  the  day  on  which  this  case  would  be  set 
for  trial,  and,  if  possible,  was  to  get  this  case  set  down  for 
trial  in  the  third  week  of  said  term ;  that  the  appellant  had  a 
good  defence  in  this  suit ;  that  the  note  sued  on  in  this  case,, 
and  the  one  sued  on  in  the  case  of  Quean  &  Co.  against  him^ 
had  been  fully  satisfied  before  the  commencement  of  the  suits 
in  said  court,  and  were  fully  satisfied  in  the  following  man- 
ner :  The  appellant  held  a  note,  executed  by  one  Brant  to  him 
and  the  affiant,  for  $1,000,  secured  by  a  mortgage  on  certain 
real  estate  in  Huntington  county,  Indiana,  which  was  well 
worth  the  sum  of  $1,000;  that  the  appellees,  in  connectioa 
with  Quean  &  Co.,  took  said  note  secured  by  mortgage,  and 
agreed  to  foreclose  said  mortgage,  and  bid  in  the  real  estate  at 
the  full  amount  of  $1,000  and  interest,  and  receive  the  same 
in  full  satis&ction  of  the  note  sued  on  in  this  case,  and  of  the 
one  on  which  Quean  &  Ck).  had  obtained  judgment,  and  that 
the  note  sued  on,  and  the  one  held  by  Quean  &  Co.,  were  fully 
satisfied  before  the  commencement  of  this  suit ;  that  the  ap- 
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pellant  would  be  able  to  prove  all  these  &cts  by  letters  re- 
ceived from  the  appellees^  and  by  one  witness  in  said  Hunt- 
ington county,  as  well  as  by  himself  and  the  affiant ;  that  the 
first  time  the  affiant  knew  that  this  cause  was  set  for  trial,  or 
would  be  called  on  yesterday,  was  at  about  one  o^clock  on  yes- 
terday, when  he  received  a  dispatch  from  said  Wallace  to  that 
effect ;  that  at  that  time  affiant  was  in  Bradford,  in  said  coun- 
ty, and  he  came  to  the  court  below  as  soon  as  he  could,  and 
arrived  there  at  2  o'clock  and  23  minutes,  but,  at  that  time,, 
judgment  had  been  taken  in  this  cause ;  and  that,  if  affiant 
had  known  of  the  time  when  said  cases  were  set  for  trial,  he 
would  have  notified  the  appellant,  and  he  would  have  been 
present  and  ready  for  trial. 

The  appellant's  motion  to  set  aside  the  submission  of  thia 
cause,  and  the  finding  therein,  was  peculiarly  addressed  to 
the  sound  discretion  of  the  trial  court.  In  such  a  case  an  ab- 
solute abuse  of  the  discretion  of  the  court  must  be  clearly 
shown  by  the  affidavits  filed  in  support  of  the  motion,  before 
this  court  would  be  authorized  to  revise  or  reverse  the  de- 
cision below.  We  need  hardly  say  that  no  such  showing  has 
been  made  in  the  case  now  before  us.  We  have  given  the 
substance  of  the  only  affidavit  filed  in  support  of  the  appel- 
lant's motion  ;  and  it  is  manifest  therefrom  that  he  had  made 
no  preparation  whatever  for  the  trial  of  this  cause.  He  had 
asked  his  attorney  to  have  the  case  set  down  for  trial  in  the 
third  week  of  the  term,  and  it  was  set  for  the  third  Thursday 
of  the  term ;  but  the  appellant  was  then  in  Ohio.  He  could 
prove  his  payment  of  the  note  in  suit,  by  letters  received  from 
the  appellees ;  but  it  does  not  appear  that  he  had  placed  these 
letters  in  his  attorney's  hands,  in  anticipation  of,  or  in  readi- 
ness for,  the  trial  of  the  cause.  He  could  prove  the  facts  of 
his  defence  by  his  brother,  William  Turpie,  and  by  one  wit- 
ness in  Huntington  county,  whose  name  is  not  given ;  but  it 
does  not  appear  that  he  had  taken  any  legal  means  to  procure 
the  attendance  of  either  of  these  witnesses  on  the  day  set  for 
the  trial  of  the  case^  or  on  any  other  day.     It  is  stated  in  the 
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affidavit  that  the  facts  constituting  the  alleged  defence  could 
have  been  proved  by  the  appellant^s  own  evidence ;  but  he 
was  absent  in  Ohio,  and  no  cause^  reason  or  excuse  is  assigned, 
or  is  attempted  to  be  assigned^  for  his  absence  from  the  State, 
at  the  time  of  the  trial  of  this  cause. 

Upon  the  point  now  under  consideration,  in  delivering  the 
opinion  of  the  court  in  Voter  v.  Mulien,  24  Ind.  277,  it  was 
well  said  by  Frazer,  J. :  ^'  Public  or  social  obligations,  or 
the  demands  of  private  business  even,  might  appear  to  be,  if 
stated,  so  urgent  and  imperative  as  to  justify  a  witness  in  be- 
ing absent  at  the  commencement  of  a  trial  which  he  is  sub- 
poenaed to  attend.  But  without  such  excuse,  the  witness' 
duty  is  to  be  present  before  the  trial  begins,  and,  if  he  fitils, 
he  is  in  contempt,  and  it  is  not  sufficient  that  he  has  intended 
and  arranged  to  be  present  in  time  to  testify.  To  so  hold, 
would  be  to  put  every  suitor's  cause  in  peril,  or  drive  him  to 
seek  delay,  for  he  could  not  know  that  he  could  safely  go  to 
trial.  Now  that  parties  can  be  witnesses,  there  is  no  rule, 
consistent  with  that  speedy  administration  of  justice  which 
the  constitution  requires,  short  of  holding  such  parties,  at 
their  peril,  to  the  same  prompt  attendance  to  give  their  evi- 
dence which  the  law  has,  time  out  of  mind,  required  of  other 
witnesses.  And  upon  their  application  to  be  relieved  from 
the  consequences  of  their  absence,  it  is  surely  not  a  harsh  re- 
quirement that  they  shall  show  to  the  court  the  &cts  which 
rendered  it  necessary  for  them  to  be  absent  when  the  trial 
began." 

In  the  case  at  bar,  no  attempt  even  was  made,  by  affidavit 
or  otherwise,  to  show  to  the  court  the  facts  which  rendered  it 
necessary  for  the  appellant  to  be  absent  during  the  term  of 
the  court  when  this  cause  was  tried.  The  showing  made, 
therefore,  was  clearly  insufficient,  and  the  court  committed  no 
error  in  overruling  the  appellant's  motion  to  set  aside  the 
submission  of  this  cause  and  the  finding  of  the  court  therein. 
Davis  V.  Laark,  34  Ind.  403 ;   Welcome  v.  Bosivell,  64  Ind.  297. 

The  judgment  is  affirmed,  at  the  appellant's  costs. 
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No.   8402. 
HiLLEGASS,  Adm'r,  V.  BeJSTDEB. 

ArtowsTEY.-^  OireuU  Court. — Duties  qf  CUrL — Maaey. — Judgment — JRory- 
ment.—VTioT  to  the  enactment  of  the  act  of  March  9th,  1875, 2  R.  S.  1876, 
Q.  17,  every  attorney  was  bound  to  know  that  the  clerks  of  the  several 
circuit  courts  throughout  this  State  were  not  authorized  to  receive 
money  in  payment  of  judgments,  dues  and  demands  of  record  in  their 
respective  offices. 

Same. — In  such  case,  payment  of  a  judgment  must  be  made  to  the  judg- 
ment creditor,  or  to  some  one  duly  authorized  to  act  for  him. 

Same. — Bower  and  lAability. — The  general  power  and  liability  of  an  attor- 
ney for  a  defendant  cease  upon  the  entry  of  a  judgment  finally  termi- 
nating the  litigation,  and  do  not  include  the  payment  of  the  judgment, 
although  he  be  furnished  with  money  for  the  purpose. 

Same. — Agent. — If  an  attorney  for  a  judgment  defendant,  prior  to  March 
9th,  1875,  received  money  with  which  to  pay  the  judgment,  and  paid  it  to 
the  clerk  of  the  court,  acting  in  good  faith,  and  his  client  or  principal, 
with  full  knowledge,  acquiesced  in  his  act,  he  was  not  liable  as  attorney, 
or  agent,  for  its  loss  by  the  insolvency  and  death  of  the  clerk. 

Same. — In  such  case,  to  fasten  upon  him  the  liability  of  an  attorney,  for 
ignorance  of  the  law,  a  consultation  touching  the  question  of  law,  and  a 
special  employment  to  make  the  payment  in  pursuance  of  his  negligent 
advice,  must  be  shown. 

Prom  the  Allen  Circuit  Court. 

R.  8,  RoherUon  and  /.  B.  Harper y  for  appellant. 
L,  if.  Ninde  and  T.  E,  Ellison,  for  appellee. 

Elliott,  C.  J. — Samuel  Bender,  the  appellee,  was  sued  by- 
Eliza  Wright,  and  judgment  rendered  against  him  on  the  25th 
day  of  June,  1872,  by  the  Allen  Circuit  Court.  Appellant's 
intestate  was  the  attorney  of  the  appellee  in  the  action.  Eigh- 
teen months  after  the  judgment  was  rendered,  money  was 
placed  in  the  hands  of  the  intestate,  by  appellee,  for  the  pur- 
pose of  paying  the  judgment.  The  money  was  paid  to  Wil- 
liam 8.  Edsall,  then  the  clerk  of  Allen  county,  and  a  proper 
entry  of  satisfaction  was  made  upon  the  judgment  docket  by 
Edsall.  Appellee  knew  that  the  money  had  been  paid  to  the 
Vol.  78.— 16 
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clerk^  and  made  no  objection  when  informed  of  that  fact,  nor 
did  he  at  any  time  object  to  the  mode  of  payment.  He  knew, 
also,  that  the  money  had  not  been  paid  to  the  judgment  plain- 
tiff. Edsall  continued  in  office  nine  or  ten  months  after  the 
payment  of  the  money  to  him,  and  died  insolvent  in  Novem- 
ber, 1876.  No  demand  was  made  upon  Edsall  during  his 
lifetime,  but  demand  was  made  upon  his  administrator. 

Appellee  made  claim  against  the  estate  represented  by  the 
appellant,  and  obtained  judgment,  from  which  this  appeal  is 
prosecuted. 

Payment  to  the  clerk  of  the  Allen  Circuit  Court  was  not  a 
satisiaction  of  the  judgment  against  the  appellee,  nor  was  it 
payment  to  the  judgment  creditor.  Under  the  statute  in 
force  in  1874,  the  clerk  was  not  authorized  to  receive  money 
due  upon  a  judgment.  This  was  so  ruled  in  Hays  v.  Boyer, 
59  Ind.  341.  A  vigorous  assault  is  made  upon  this  case,  and 
we  are  earnestly  asked  to  overrule  it.  The  arguments  and 
authorities  adduced  are  not  of  such  strength  as  to  incline  us 
to  even  question  its  soundness,  much  less  to  move  us  from  the 
rule  of  stare  decisis.  Substantially  the  same  doctrine  had  been 
declared  in  an  earlier  case,  that  of  Carey  v.  Stale,  ex  reL,  34 
Ind.  105,  for  it  was  there  clearly  stated  that  a  clerk  had  no 
right  to  receive  money  unless  so  directed  by  order  of  court, 
or  so  authorized  by  statute.  Other  cases  had  stated  the  ques- 
tion, but  had  not  decided  it.  Praiher  v.  Staie  Bank,  3  Ind. 
356 ;  Armsworth  v.  Scotten,  29  Ind.  495 ;  Jenkins  v.  Lemonds, 
29  Ind.  294 ;  Carey  v.  State,  ex  rd.,  34  Ind.  105 ;  Crews  v. 
Boss,  44  Ind.  481. 

A  lawyer  is  liable  for  a  negligent  omission  to  perform  a 
plain  duty.  Upon  this  ground  rests  the  decision  in  StoU  v. 
Harrison,  73  Ind.  17.  In  that  case  the  duty  was  a  plain  one ; 
there  were  no  doubtful  questions  of  law  for  decision,  nor  any 
conflicting  mode  of  procedure  to  embarrass  or  mislead.  A 
lawyer  is  not  liable  for  every  mistake.  He  is  not  liable  for  a 
mistake  committed  in  matters  where  the  law  is  doubtful  and 
uncertain.     "  God  forbid,"  said  Abbott,  C.  J., "  that  it  should 
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be  imagined  that  an  attorney,  or  a  counsel,  or  even  a  judge, 
is  bound  to  know  all  the  law."  Nor  is  the  lawyer  bound  to 
bring  to  the  practice  of  his  profession  the  highest  skill  and 
learning.  He  is  bound  to  possess  and  exercise  competent 
skill,  and  if  he  undertakes  the  management  of  a  law  affair, 
and  neither  possesses  nor  exercises  reasonable  knowledge  and 
skill,  he  is  liable  for  all  loss  which  his  lack  of  capacity  or  neg- 
ligence may  bring  upon  his  client.  "  What  an  attorney  does 
profess  and  undertake,  and  all  that  he  professes  and  under- 
takes, is,  first,  that  he  possesses  the  knowledge  and  skill  com- 
mon to  members  of  his  profession,  and,  second,  that  he  will 
exercise,  in  his  client^s  business,  an  ordinary  and  reasonable 
degree  of  attention,  prudence,  and  skill."  Shearman  &  Redf. 
Neg.,  section  211.  Reilly  v.  Gavanaugh,  29  Ind.  435;  Cav- 
erly  v.  McOwen,  123  Mass.  574.  The  man  who  professes  to 
act  as  a  lawyer  must  be  acquainted  with  the  settled  rules  of 
law  and  the  practice  of  the  courts  prevailing  in  the  locality 
wherein  he  practices.  ^^  For  this  purpose,"  to  borrow  the  lan- 
guage of  a  late  writer,  "  there  must  be  a  familiarity  with  the 
adjudicated  local  law  as  well  as  the  statute  law  bearing  on  the 
particular  point ;  and  there  must  be  a  knowledge  of  the  legal 
machinery  necessary  for  the  application  of  this  law.  To  under- 
take the  management  of  a  case  without  such  knowledge  is 
negligence  which  makes  the  lawyer  liable  for  any  loss  which 
his  client  may  thereby  incur."  Whart.  Negligence,  section 
749.  Another  author  thus  states  the  rule :  "  The  law  re- 
quires an  attorney  to  be  acquainted  with  the  practice  of  his 
court,  with  the  ordinary  rules  of  pleading  and  evidence,  the 
existence  of  statutes  and  rules  of  court,  and  in  cases  free  from 
doubt,  with  their  construction  also."  Weeks  on  Attorneys, 
474,  section  285. 

It  is  the  duty  of  a  lawyer  to  know  whether  public  matters, 
such  as  the  duties  of  the  officers  connected  with  the  court  in 
which  he  practices,  are  regulated  by  statute.  A  lawyer  who 
does  not  know  whether  the  duties  of  the  clerk  of  the  court  in 
which  his  professional  duties  are  performed  are,  or  are  not,  de- 
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fined  by  statute,  can  not  be  deemed  to  possess  competent  skill. 
It  is  a  lawyer's  duty  to  know  the  elementary  rules  of  law  up- 
on familiar  matters  of  practice,  as  well  as  the  settled  rules 
governing  matters  which  spring  out  of  the  ordinary  transac- 
tions of  every-day  life,  and  which  are  of  frequent  application. 
A  rudimental  knowledge  of  the  law  would  have  acquainted 
the  appellant's  intestate  with  the  elementary  rule,  that  payment 
must  be  made  to  the  creditor,  or  to  some  one  duly  authorized 
to  act  for  him.  A  rule  so  long  settled  and  so  familiar  ought 
to  be  known  to  all  who  assume  the  character  of  lawyers.  A 
knowledge  of  the  statutes  would  have  shown  the  intestate  that 
there  was  in  them  no  provision  changing  the  familiar  and  long 
established  rule.  It  must  be  held  that  if  the  intestate  was  the 
appellee's  attorney  when  he  paid  the  money  to  Edsall,  and  paid 
it  as  his  attorney,  a  right  of  action  accrued  to  the  appellee, 
because  competent  skill  was  either  not  possessed,  or  was  not 
exercised. 

Was  the  intestate  appellee's  attorney  at  the  time  the 
money  was  paid  to  Edsall  ?  The  evidence  does  not  show  the 
specific  terms  of  the  employment.  The  testimony  of  the  only 
witness  introduced  by  the.  appellee  is  thus  given  in  the  bill  of 
exceptions :  '^I  am  a  son  of  the  plaintiff.  I  paid  Joseph  D. 
Hillegass,  since  deceased,  $50  in  1873,  and  $220  in  1874,  to 
'  be  applied  on  a  judgment  in  favor  of  Eliza  Wright  against 
my  father.  I  jjaid  it  for  my  father.  Hillegass  was  my 
fether's  attorney  in  the  defence  of  the  suit,  and  deducted 
$19.40  for  fees."  We  do  not  think  that  this  shows  that  the 
deceased  was,  at  the  time  the  money  was  paid  to  him,  and  by 
him  to  the  clerk,  acting  as  the  attorney  of  the  appellee.  The 
fiict,  that  Hillegass  was  the  attorney  "  in  the  defence  of  the  suit," 
did  not  make  him  such  in  the  payment  to  the  clerk  of  the 
money  placed  in  his  hands.  The  general  power  of  an  attor- 
ney for  a  defendant  ceases  upon  the  entry  of  a  judgment, 
finally  terminating  the  litigation.  Weeks  on  Attorneys,  sec- 
tion 248 ;  Bartholomew  v.  Langadale,  35  Ind.  278.  The  general 
rule  is,  that  when  the  duty  ends  the  liability  ceases.     This 
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ought  to  be  SO  in  such  a  case  as  the  preisent^  where  the  em- 
ployment was  to  defend  a  pending  action.  It  is  no  part  of  the 
duty  of  a  defendant's  attorney,  in  the  capacity  of  attorney,  to  pay 
judgments  entered  against  his  client,  although  furnished  with 
the  money  for  that  purpose.  It  may  be,  in  such  a  case,  his 
duty  as  an  agent,  to  pay  the  money  to  the  creditor,  but  ordi- 
narily attorneys  are  not  bound  to  hunt  up  and  pay  judgment 
creditors.  It  can  not  be  assumed,  from  the  mere  fact  that 
money  is  supplied  for  that  purpose,  that,  in  making  payment, 
he  acts  in  the  capacity  of  an  attorney.  There  is  nothing  at 
all  to  show  that  Hillegass  was  employed  to  act  as  an  attorney 
in  making  payment,  or  that  his  professional  judgment  was 
solicited  upon  the  mode  of  payment.  If  he  had  been  con- 
sulted upon  that  subject  as  an  attorney,  if  in  any  way  his  at- 
tention was  directed  to  the  fact  that  he  was  consulted  as  an 
attorney,  as  to  whom  and  how  the  payment  should  be  made, 
a  different  case  would  be  presented.  There  is  nothing,  how- 
ever, from  which  it  can  be  inferred  that  his  employment  as 
an  attorney  extended  beyond  the  defence  of  the  action  pros- 
ecuted against  his  client. 

The  utmost  effect  that  can  fairly  be  given  the  evidence  is, 
that  it  shows  that  the  money  was  received  and  paid  out  by 
the  appellant's  intestate  as  the  agent  of  the  appellee.  The 
case  must,  therefore,  be  considered  as  one  against  an  agent, 
and  not  as  one  against  an  attorney.  So  considered,  the  evi- 
dence does  not  entitle  the  appellee  to  a  recovery.  The  testi- 
mony of  the  witness  to  whom  we  have  already  referred,  givew 
upon  cross-examination,  was  as  follows :  "  Sometime  after  the 
money  was  paid  to  Hillegass,  Mrs.  Wright  sent  over  word  that 
she  wanted  the  money,  and  we  sent  back  word  that  the  judg- 
ment was  paid.  They  came  back  again,  saying  it  was  not 
paid,  and  we  told  them  it  was.  I  went  to  Fort  Wayne  to  see 
Hillegass.  He  told  me  it  was  paid  over  to  the  clerk ;  said  he 
was  busy  then,  but  I  could  go  over  to  the  clerk's  office  and 
see.  I  did  not  go  then.  The  next  time  I  went  to  town  I 
again  told  Hillegass  that  Mrs.  Wright  claimed  that  the  judg- 
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ment  was  not  paid  yet.  He  went  over  with  me  to  the  clerk's 
office,  and  showed  me  the  clerk's  receipt.  My  father  did  not 
object  when  I  told  him  about  it  when  I  went  home.  It  was 
soon  after  I  paid  the  money  to  Hillegass  that  I  saw  the  clerk." 
This  evidence  shows  that  the  agent  acted  in  entire  good  &ithy 
and  that  the  principal,  with  full  knowledge,  acquiesced  in  the 
agent's  act.  Under  such  circumstances,  the  principal  can  not 
hold  the  agent  responsible.  Especially  should  this  be  so 
where,  as  here,  the  principal  is  guilty  of  negligence  after  hav- 
ing been  directly  put  upon  inquiry.  When  the  appellee  was 
informed,  as  he  was  at  least  twice,  that  the  judgment  creditor 
had  not  received  the  money,  he  ought  to  have  taken  some 
steps  to  see  that  it  reached  her. 

Applying  the  law  to  the  facts,  it  must  be  held  that  the 
court  erred  in  denying  appellant's  motion  for  a  new  trial. 

Judgment  reversed. 

WoRDBN  and  Woods,  J  J.,  dissent. 


No.  7891. 

Copple  et  ux.  v.  Lee. 

Beplevin. — Justice  of  the  Peace, — Jurisdiction, — SUxtuU  Construed, — Oasea  Oter- 
ruled. — ^Under  the  proTisions  of  sec.  9  of  the  act  concerning  justices  of  the 
peace,  2  R.  S.  1876,  p.  605,  an  action  of  replevin  before  a  justice  must  be 
brought  either  in  the  township  in  which  the  property  was  taken,  or  in 
which  it  is  detained.  Beddinger's  AdmW  v.  Joeelyn,  18  Ind.  825,  and  Test 
V.  Small,  21  Ind.  127,  overruled. 

From  the  Shelby  Circuit  Court. 

A.  Blair,  E.  P.  Ferris  and  W,  W.  Spencery  for  appellants. 
E.  K,  Adams,  for  appellee. 

NiBLACK,  J. — This  was  an  action  of  replevin  by  Nicholas 
Copple  and  Cynthia  Copple,  his  wife,  in  right  of  the  said  Cyn- 
tyhia,  against  Howard  Lee,  for  the  recovery  of  a  bay  horse  of 


NOVEMBER  TERM,  1881.  231 

Copple  et  ux.  v.  Lee. 

the  value  of  $50,  and  a  bay  mare  of  the  value  of  $40,  and  was 
commenced  before  a  justice  of  the  peace  of  Addison  township, 
in  Shelby  county. 

The  defendant  answered  in  abatement,  that  at  the  time  of 
the  commencement  of  this  suit  he  was,  as  he  still  continued  to 
be,  a  resident  of  Sugar.  Creek  township,  in  said  county  of 
Shelby ;  that  the  property  in  suit  had  not  been  taken  or  de- 
tained by  him  in  said  township  of  Addison,  but  that  said  prop- 
erty had  been  taken  and  detained,  and  was  then  held  by  him, 
in  Sugar  Creek  township  aforesaid ;  that  this  suit  had  not  been 
commenced  by  a  capias  ad  respondendumy  or  in  a  case  where 
there  was  no  justice  of  the  peace  in  said  Sugar  Creek  town- 
ship competent  to  try  the  same ;  that,  at  the  time  of  the  com- 
mencement of  this  suit,  there  were  two  duly  qualified  and  act- 
ing justices  of  the  peace  in  and  for  said  Sugar  Creek  township, 
giving  the  names  of  such  justices,  both  of  whom  were  fully 
competent  to  try  the  cause. 

After  judgment  before  the  justice,  the  cause  Was  appealed  to 
the  circuit  court,  where  the  plaintiffs  demurred  to  the  answer 
in  abatement,  but  their  demurrer  was  overruled. 

Issue  being  joined,  the  court  found  in  favor  of  the  defend- 
ant upon  the  facts  pleaded  in  abatement  as  above,  and  judg- 
ment that  action  abate  was  rendered  accordingly. 

Error  is  assigned  upon  the  overruling  of  the  demurrer  to 
the  answer  in  abatement. 

The  question  presented  by  this  assignment  of  error  is  one 
which,  in  some  form,  has  been  heretofore  several  times  before 
this  court,  and  concerning  which  there  appears  to  have  been 
some  conflict  in  the  decisions  of  this  court.  We  will,  there- 
fore, to  some  extent,  consider  the  question,  as  now  presented, 
as  an  original  question  here. 

Section  9  of  the  act  defining  the  powers  and  duties  of  jus- 
tices of  the  peace  in  civil  cases  provides,  that  "The  jurisdiction 
of  justices  in  civil  cases,  shall,  unless  otherwise  provided  by 
law,  be  limited  to  their  townships  respectively,"  2  R.  S,. 
1876,  p.  605. 
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Section  13  of  the  same  act  declares  that  ^^No  person  who  is 
a  resident  of  any  township  in  this  State  shall  be  sued  out  of 
said  township^  except  as  specified  in  the  above  mentioned  acts, 
unless  said  suit  is  commenced  by  a  capias  ad  respondendum, 
or  when  there  shall  be  no  justice  competent  to  act  in  such 
township.^^ 

Section  71  of  the  same  act  further  enacts  that  where  a  plain- 
tiff files  his  verified  complaint,  alleging  that  his  personal  prop- 
erty has  been  wrongfully  taken,  or  is  unlawfully  detained  by 
some  other  person,  specifically  describing  such  property,  the 
justice  shall  issue  to  some  constable  of  the  county  his  writ, 
commanding  him  to  take  the  property  described  and  deliver 
it  forthwith  to  such  plaintiff,  and  that  he  summon  said  de- 
fendant to  appear,  at  a  time  and  place  therein  named,  befere 
such  justice,  to  answer  such  complaint. 

Section  16  of  the  same  act  also  provides  that  "Suits  for 
trespass  to  real  and  personal  property  may  be  brought  either 
in  the  township  where  the  defendant  resides,  or  where  the 
trespass  was  committed,  and  process  served  throughout  the 
county." 

Taking  section  71  in  connection  with  sections  9  and  13 
only,  we  think  it  would  mean  that  an  action  of  replevin  could 
only  be  brought  in  the  township  in  which  the  defendant  re- 
sides, the  provision  that  the  writ  shall  be  issued  to  some  con- 
stable of  the  county  having  reference  only  to  a  more  conve- 
nient and  efficient  method  of  obtaining  service  of  the  writ, 
without  enlarging  the  territorial  jurisdiction  of  the  justice 
issuing  such  writ. 

But  ti'eating  the  action  of  replevin  as  being  analogous  to, 
and  in  the  nature  of,  an  action  of  trespass  to  personal  prop- 
erty, and  construing  section  71,  also,  in  connection  with  sec- 
tion 15,  lastly  above  set  out,  as  this  court  did,  and  as  it  seems 
to  us  correctly,  in  the  case  of  Jocelyn  v.  Barrett,  18  Ind.  128, 
an  action  of  replevin  may  also  be  brought  in  the  township 
in  which  the  property  was  taken  or  is  detained,  and  to  this 
extent  only  do  we  regard  the  territorial  jurisdiction  of  a  jus- 
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tice  of  the  peace  as  being  greater  in  an  action  of  replevin  than 
in  other  and  ordinary  civil  actions. 

We  are,  therefore,  of  the  opinion  that  the  court  below  did 
not  err  in  overruling  the  demurrer  to  the  answer  in  abate- 
ment filed  by  the  appellee.  See,  also,  Beddinger^s  Adnir  v. 
Jocdya,  18  Ind.  325;  Tedy.  SmaU,  21  Ind.  127;  Nesbity. 
Long,  37  Ind.  300. 

So  &r  as  any  of  these  last-named  cases  are  in  conflict  with 
the  conclusion  we  have  reached  in  this  case,  they  must  be  con- 
sidered as  overruled. 

It  is  also  objected  that  the  answer  in  abatement  was  not 
filed  in  time,  but  the  record  made  of  the  proceedings  below 
does  not  sustain  that  objection. 

The  judgment  is  afiirmed,  with  costs. 
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No.  9876. 

Caskey  v.  City  of  Greensburgh  et  al. 

Injunction. — Proceedings  to  Open  Street  in  City. — Damages, — Presumption, —    - 
The  act  of  March  17th,  1875,  forbids  an  injunction  against  the  opening 
of  a  street  in  a  city,  if  damages  ha^e  been  assessed  and  tendered;  and,  igg   406I 

rnitil  the  contrary  appears,  it  will  be  presumed  that  the  damages  were 
assessed  and  tendered. 

Same. — City  Commissioners, — Notice. — Assessment, — It  would  not  be  cause  for 
injunction,  that  the  oaths  of  the  city  commissioners  were  not  endorsed 
on  their  certificates  of  appointment  according  to  law ;  nor  that  the  com- 
missioners did  not  take  the  oath  of  office  required  by  law ;  nor  that  the 
plaintiffs  did  not  have  notice  of  an  adjourned  meeting  of  said  commis- 
sioners, at  which  the  assessments  were  made. 

Same. — Pleading. — Notice  of  Meeting  0/  Commissioners. — A  pleading  must 
state  facts,  not  legal  conclusions  merely.  The  averment,  that  the  plaintiffs 
did  not  have  notice,  does  not  exclude  the  idea  that  the  appellant,  one  of 
the  plaintiffs,  was  notified.  If  she  had  notice  of  the  first  meeting,  she 
was  bound  to  take  notice  of  the  adjournment.  If  the  appellant  had  no 
notice  of  either  meeting,  she  is  not  entitled  to  an  injunction,  because  the 
act  specially  provides  a  remedy. 
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•Same. — QUy  CommiasionerB, — Ih  Fado  Officers, — OoUateral  AUadc — ^The  re- 
quirements concerning  the  oath  of  the  city  commissioners  is  directory. 
If  not  sworn,  they  were  defaelo  officers,  and  the  validity  of  their  acts  can 
not  to  be  questioned  collaterally. 

;Same. — Remedy  ai  Law, — AVhere  there  is  an  adequate  legal  remedy,  an  in- 
junction will  not  be  granted. 

From  the  Decatur  Circuit  Court. 

W.  A,  Moore,  C,  Eioing  and  J".  K.  Ewing,  for  appellant. 
jB.  F.  Bennett,  J.  D.  Miller  and  F.  E.  Gavin,  for  appellees. 

Woods,  J. — The  appellant  and  three  others,  who  have  re- 
used to  join. in  the  appeal,  sought  an  injunction  against  the 
appellees,  forbidding  them  to  proceed  with  the  opening  of  a 
street,  which,  under  the  act  of  March  17th,  1875, 1  R.  S.  1876, 
p.  318,  the  common  council  of  the  city  had  ordered  to  be 
opened,  and  which  order,  it  is  alleged,  the  appellee  Forsythe, 
as  street  commissioner,  was  about  to  execute,  to  the  irrepara- 
ble injury  of  the  plaintiffs. 

It  is  charged  in  the  complaint  "  that  the  proceedings  to  open 
the  street  are  illegal  and  void  in  this,  to  wit : 

"First.  The  oaths  of  the  commissioners  were  not  endorsed 
on  their  certificates  of  appointment,  as  required  by  law. 

"Second.  The  commissioners  did  not  take  the  oath  of  office 
required  by  law,  as  plaintiffs  verily  believe. 

"Third.  The  plaintiffs  had  no  notice  whatever  of  the  meet- 
ing of  the  commissioners  on  the  2d  day  of  September,  1881, 
but  on  the  contrary  made  an  effort  to  obtain  such  informa- 
tion from  the  commissioners  as  would  enable  them  to  be  pres- 
ent at  such  meeting,  and  could  not  obtain  such  information  or 
notice,  and  the  report  and  assessment  were  made  in  their  ab- 
sence, and  without  their  knowledge ;  that  none  of  the  plain- 
tiffs were  present  at  the  meeting  of  September  2d ;  nor  had  they 
any  notice  thereof,  nor  of  the  adjournment  from  the  meeting 
of  August  16th;  that  the  commissioners  were  not  legally 
qualified,  nor  authorized  by  law,  to  act  as  such.  Wherefore,^'  etc. 

The  following  provisions  of  the  act  referred  to  are  perti- 
nent to,  and  indeed  controlling  of,  the  points  to  be  decided : 
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The  1st  section  provides  for  the  appointment,  by  the  circuit 
court,  of  five  resident  freeholders  of  such  city  as  city  commis- 
sioners, who, "  before  entering  upon  the  duties  of  their  ap- 
pointment, shall  take  an  oath  to  faithfully  and  impartially  dis- 
charge their  duties  as  commissioners,  which  oath  shall  be 
endorsed  upon  their  certificate  of  appointment." 

"A  majority  of  such  commissioners  may  act,  determine  and 
make  valid  and  effectual  reports."     Sec.  3. 

"If  there  be  a  defect  of  notice. or  &ilure  of  notice  as  to 
one  or  more  interested  persons,  such  iailure  or  defect  shall  not 
affect  such  proceedings,  except  in  so  far  as  they  may  touch 
the  interests  or  property  of  such  person  or  persons  themselves, 
and  shall  not  avail  any  other  person  concerned  in  such  pro- 
ceedings. Upon  the  application  of  persons  whose  lands  gr 
property  shall  have  been  assessed,  but  who  have  not  had  no- 
tice, which  they  must  affirmatively  show,  the  city  clerk  shall 
notify  such  commissioners,  who  shall  meet  upon  their  own 
motion,  hear  and  determine  the  claims  of  such  persons,  to 
whom-  five  days'  notice  shall  be  given,  and  report  to  the  coun- 
cil. In  case  they  are  entitled  to  damages  which  have  not  been 
assessed,  the  same  shall  be  paid  out  of  the  city  treasury,  and 
in  case  the  land  shall  have  been  assessed  with  benefits,  and 
the  commissioners  deem  the  assessment  just,  the  original  assess- 
ment shall  be  deemed  valid  and  effectual,  and  shall  be  en- 
forced as  originally  made."     Sec.  7. 

Within  twenty-eight  days  afler  a  report  of  the  commission- 
ers has  been  made,  it  may  be  accepted,  or  "  The  common  coun- 
cil may  refer  back  the  matters  reported  upon  to  said  commis- 
sioners, with  such  suggestions  as  they  may  deem  proper," 
"and  may  also  call  the  attention  of  the  commissioners  to  errors 
and  defects,  if  any  there  be  in  such  report."  Sections  8  and  23. 
An  appeal  may  be  had  by  "  any  person  having  an  interest 
in  the  lands,  affected  by  such  proceedings.  *  *  Upon  such 
appeal  may  be  tried  the  regularity  of  the  proceedings  of  the 
commissioners,  and  the  questions  as  to  the  amount  of  benefits 
or  damages  assessed,  but  such  appeal  shall  not  prevent  such 
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city*from  proceeding  with  the  proposed  appropriation,  nor  from 
making  the  proposed  change  or  improvement.  *  *  If  the 
transcript  shall  show  that  a  majority  of  such  commissioners 
were  present  at  the  meeting  in  which  were  had  the  proceed- 
ings appealed  from,  then  no  question  shall  be  considered  or 
tried  concerning  the  request  of  the  common  council  to  the 
commissioners,  nor  as  to  the  character  of  the  notice  or  man- 
ner of  serving  it  upon  said  commissioners.  *  *  No  ques- 
tion shall  be  tried  concerning  the  regularity  of  the  appoint- 
ment of  the  commissioners,  their  qualifications  or  competency; 
unless  the  appellant,  by  answer,  duly  verified,  shall  put  such 
matter  in  issue,"  etc.     Section  14. 

"  If  the  commissioners  make  a  report  to  the  common  coun- 
cil, as  herein  provided,  no  injunction  shall  lie  to  restrain 
proceedings,  unless  the  common  council  shall  proceed  to  ap- 
propriate property  upon  which  damages  have  been  assessed, 
without  first  causing  the  same  to  be  paid  or  tendered,  but  all 
other  questions  shall  be  raised  and  tried  by  appeal  in  cases 
where  damages  have  been  assessed,  paid  or  tendered.''  '  Sec- 
tion 15. 

The  complaint  shows,  at  least  it  is  inferable  therefrom,  that 
damages  were  assessed  in  favor  of  the  appellant,  equal  to  the 
value  of  her  land  which  was  appropriated ;  and  the  payment 
or  tender  of  the  amount  assessed  is  not  denied.  This  being 
so,  the  letter  of  the  section  of  the  statute  last  quoted  is,  that 
"no  injunction  shall  lie  to  restrain  proceedings." 

We  might  stop  here ;  but,  without  this  provision,  it  would  be 
scarcely  less  clear  that  the  ruling  of  the  circuit  court  was  right 

It  is  not  denied  that  the  persons  who  assumed  to  act  as  the 
city  commissioners  were  the  appointees  of  the  circuit  court, 
but  it  is  alleged  that  their  oaths  were  not  endorsed  on  their 
certificates  of  appointment,  according  to  law.  This  is  not  the 
averment  of  a  fact  but  a  legal  conclusion.  It  is  uncertain 
whether  the  pleader  means  to  say  that  the  oath  was  not  en- 
dorsed on  the  certificate  at  all,  or  simply  that,  for  some  rea- 
son not  given,  the  endorsement  was  not  according  to  law. 
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Endorsement^  strictly  speakings  means  a  writing  upon  the 
back  of  the  instrument  or  paper,  and  the  allegation  of  the 
complaint  may  mean  that  the  oath,  in  this  instance,  was  writ- 
ten below  the  certificate,  or  elsewhere  on  the  face  of  the  paper. 

But  it  is  further  alleged,  upon  the  belief  of  the  plaintiffs, 
that  the  "  commissioners  did  not  take  the  oath  of  office  re- 
quired by  law/'  This  averment  is  subject  to  the  same  criti- 
cism. It  does  not  certainly  mean  that  they  did  not  take  an 
oath  to  discharge  their  duties,  but  may  mean  that  their  oath, 
for  some  reason,  was  not  such  as  the  law  required ;  perhaps 
because  it  was  written  upon  the  face  of  the  certificate,  instead 
of  the  back ;  or  because  the  officer  who  administered  the  oath 
fitiled  to  append  his  jurat,  or  to  sign  his  name,  or  to  attach  his 
official  seal.  A  pleading  should  state  the  facts  and  not  con- 
clusions of  law  merely.  Brocaw  v.  The  Boards  etc,,  73  Ind. 
543 ;  Kellogg  v.  Touty  65  Ind.  146 ;  Qark  v.  lAnebei'ger,  44 
Ind.  223. 

There  were  four  of  the  commissioners,  and  the  averment 
that  they  acted  without  being  sworn  would  not  exclude  the 
presumption  that  three  of  them  had  taken  the  proper  oath ; 
and  the  report  of  three  would  have  been  valid. 

But,  conceding  that  a  quorum  of  the  commissioners  had  &iled 
to  qualify,  still  the  express  provision  is  that  the  fact^can  not 
be  brought  into  question  on  appeal,  and,  if  not  on  appeal,  cer- 
tainly not  in  a  complaint  for  an  injunction. 

It  was  competent  for  the  Legislature  to  have  provided  that 
the  commissioners  might  act  without  being  sworn,  and,  in  the 
light  of  all  the  provisions  quoted  from  the  statutes,  it  is  evi- 
dent that  the  requirement  of  an  oath  is  directory  merely,  and 
that  its  omission  can  not  be  made  cause  for  collateral  attack 
upon  the  proceedings. 

Having  received  from  the  city  clerk  certificates  of  their  ap- 
pointment by  the  court,  and  having,  in  obedience  to  the  order 
of  the  common  council,  entered  upon  the  duties  of  their  office, 
in  reference  to  the  proceedings  in  question,  the  commissioners 
were  officers  de  facto,  acting  under  color  of  authority.     "The 
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title  of  such  an  officer,  or  the  validity  of  his  acts  as  such,  can 
not  be  indirectly  called  in  question  in  a  suit  to  which  he  is 
not  a  party ;  and  this  principle  applies  as  well  to  judicial  as 
ministerial  officers."  Plymovih  v.  Painter,  17  Conn,  585.  Stein- 
back  V.  The  State,  38  Ind.  483 ;  Creighton  v.  Piper,  14  Ind. 
182;  Gumberts  v.  Adams  Express  Co,,  28  Ind.  181 ;  Cojse  v^ 
The  State,  69  Ind.  46. 

The  allegation  concerning  notice  is  also  defective.  By  the 
terms  of  the  statute,  no  owner  of  property  affected  is  permit- 
ted to  take  advantage  of  the  failure  to  give  notice  to  any  other 
owner  of  such  property.  The  plaintiffs  were  owners  of  sep- 
arate properties,  and  had  no  joint  or  common  interest.  It 
may,  therefore,  be  true,  as  alleged,  that  the  plaintiffs  did  not 
have  notice  of  the  meeting  of  September  2d,  and  yet  the  ap- 
pellant may  have  had  notice.  Moreover,  it  is  not  denied  that 
the  plaintiffs  had  due  notice  of  the  meeting  on  August  16thy 
and,  having  had  notice  of  that  meeting,  they  were  bound  to 
take  notice  of  the  adjournment,  or,  at  least,  it  does  not  appear 
but  that  it  was  on  account  of  their  own  fault,  in  failing  to  at- 
tend the  first  meeting,  that  they  were  ignorant  of  the  adjourn- 
ment to  the  second  date. 

Conceding,  however,  that  the  appellant  was  not  duly  no-, 
tified  of  rfther  meeting,  she  is  not  entitled  to  an  injunction. 
The  familiar  rule  applies,  that  an  injunction  can  not  be  had^ 
if  the  law  furnishes  an  adequate  remedy.  The  appellant  had 
a  plain  and  specific  legal  remedy  under  the  provisions  of  sec- 
tion 7  of  the  statute,  and,  even  without  this  section,  it  is  not 
clear  but  that,  under  sections  8  and  23,  she  might  have  ob- 
tained a  correction  of  any  error  or  wrong  committed  against 
her. 

The  case  of  The  City  of  Logan^ort  v.  Pollard,  50  Ind.  151^ 
cited  by  counsel  for  the  appellant,  arose  under  a  different  stat- 
ute, and  is  not  applicable  here. 

Judgment  affirmed,  with  costs. 
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Brown  et  al.  v.  The  State,  ex  rel.  Fieli>. 

Township  Trustee. — Bond. — School  Revenues., — Mere  Use  not  a  Breach. — 
Conversion, — ^The  mere  use  of  school  revenues  of  the  township  by  a  town- 
ship trustee  in  his  own  business  is  not  such  a  conversion  of  the  money 
as  constitutes  a  breach  of  the  conditions  of  his  bond. 

Sake. — Actum  on  Bond. — Damages. — Judgment — In  an  action  on  the  bond 
of  a  township  trustee  for  a  failure  to  account  for  and  pay  over  school 
revenues  received  by  him,  the  provision  of  section  7, 1  R.  S.  1876,  p.  781, 
that  the  judgment  shall  inclade  an  assessment  of  ten  per  cent,  damages, 
upon  the  amount  thereof,  is  imperative. 

From  the  Gibson  Circuit  Court. 

C.  A.  Buskirk  and  W.  M.  Land,  for  appellants. 
J.  E.  McCullough  and  i.  C  Embree^  for  appellee. 

Elliott,  C.  J. — James  M.  Alvis  had  been  trustee  of  White* 
River  township,  Gibson  county,  for  several  consecutive  terms,. 
and  had,  at  the  commencement  of  each  term,  executed  a  bond. 
The  bond  upon  which  this  action  is  founded  was  executed  by 
him  as  principal,  and  the  appellants  as  sureties,  at  the  time  he 
entered  upon  his  last  term.  Before  the  expiration  of  the  term 
to  which  he  was  last  elected,  Alvis  resigned,  and  the  relator 
was  appointed  his  successor.  Demand  was  made  lipon  Alvis 
for  the  money  due  from  him  as  trustee,  but  no  money  was 
paid  over  or  accounted  for  by  him,  and,  upon  a  statement  of 
account,  he  was  found  to  be  in  de&ult  for  a  large  sum.  For 
this  sum  the  court  below  gave  judgment  against  Alvis  and 
his  sureties.  The  court  included  in  the  judgment,  not  only 
the  amount  unaccounted  for,  but  also  damages  in  the  sum  of 
$483.31,  being  ten  per  centum  on  the  amount  of  the  school 
fund,  for  which  Alvis  had  failed  to  account.  From  that  judg- 
ment this  appeal  is  prosecuted. 

Two  points  are  relied  upon  for  a  reversal.  The  first  of 
these  is,  that  Alvis  had  converted  the  money  prior  to  the  ex- 
ecution of  the  bond  in  suit,  and  that  the  sureties  thereon  are 
not  liable.     The  assumption  of  fact  upon  which  this  position 
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rests  is  unsupported.  During  all  the  terms  held  by  Alvis, 
except  the  last,  he  fully  paid  all  demands  upon  the  township, 
made  all  requisite  reports,  and  complied  with  all  orders  made 
by  the  proper  authorities.  A  very  short  time  before  the  ap- 
proval of  the  bond  upon  which  this  action  is  based,  the  com- 
missioners ordered  all  township  trustees  of  the  county  to  make 
reports  showing  the  amount  of  township  funds  in  their  hands 
respectively,  and  to  produce  in  open  session  of  the  board  the 
money  of  the  township.  Alvis  obeyed  this  order,  and  ex- 
hibited to  the  commissioners  all  the  money  due  from  him  as 
trustee.  It  may  well  be  doubted  whether  Alvis  and  his  sure- 
ties are  not  now  estopped  to  aver  that  the  money  was  not  that 
of  the  township.  This  question,  however,  we  need  not  and 
do  not  decide.  It  plainly  appears  that,  prior  to  the  execution 
of  the  bond  here  sued  on,  Alvis  had  discharged  his  duty,  for 
all  demands  were  paid,  and  all  orders  obeyed.  There  was  no 
breach  of  the  condition  of  any  bond  executed  prior  to  the  one 
given  at  the  commencement  of  his  last  term.  Against  the 
sureties  on  former  bonds  no  liability  accrued,  because  no 
condition  had  been  broken. 

The  theory  of  the  law  adopted  by  counsel  rests  upon  a 
foundation  as  slender  and  unsubstantial  as  that  upon  which 
the  assumption  of  fact  is  placed.  The  theory  is,  that  the  use  of 
the  township  money  by  the  trustee  in  his  own  business  was 
such  a  conversion  as  constituted  a  breach  of  the  conditions  of 
the  bond.  Mere  use  does  not  constitute  such  a  conversion  as 
gives  a  right  of  action  upon  the  bond  for  condition  broken. 
In  Shelton  v.  The  StaJtCy  53  Ind.  331,  it  was  said,  in  speaking  of 
a  public  officer,  that  ^^  He  is  not,  like  a  trustee  or  an  agent^  the 
mere  bailee  or  custodian  of  the  money  in  his  hands.  The 
money  which  he  receives  becomes  his  own  money,  and  when 
he  has  accounted  as  required  by  law  and  by  the  terms  of  his 
bond,  nothing  further  can  be  required  of  him."  In  LinviUe 
V.  Leininger,  72  Ind.  491,  the  cases  of  Morhech  v.  The  Stcde^  28 
Ind.  86,  and  Rock  v.  Stinger^  36  Ind.  346,  are  approved,  and  the 
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doctrine  of  the  case  from  which  we  have  quoted  recognized 
and  enforced. 

The  second  point  relied  upon  by  appellants  is^  that  the  court 
erred  in  assessing  ten  per  centum  damages  on  the  amount  of  the 
school  fund  received  byAlvis,  and  for  which  he  failed  to  account. 
The  statute  is  directly  against  appellants.  It  is  provided^  that 
in  case  the  trustee  shall  &il  to  discharge  the  duties  required 
of  him,  "  relative  to  schools  and  school  revenues,  the  board  of 
county  commissioners  shall  cause  suit  to  be  instituted  against 
him,  on  his  official  bond,  and,  in  case  of  recovery  against  him, 
the  court  rendering  the  judgment,  shall  assess  upon  the  amount 
thereof  ten  per  cent,  damages,  to  be  included  in  said  judgment.^^ 
1  R.  S.  1876,  p.  782,  sec. 7.  It  was  the  duty  of  the  trustee  to 
pay  over  and  account  for  all  school  revenues  whigh  were  re- 
ceived by  him ;  and,  having  &iled  to  discharge  this  duty,  the 
condition  of  his  bond  was  broken,  and  he  and  his  sureties  be- 
came liable  for  the  damages  prescribed  by  the  law  in  force 
when  the  bond  was  executed.  Goldsberry  v.  The  State,  ex  rd., 
69  Ind.  430. 

Judgment  affirmed. 

NiBLACK,  J.,  was  absent  when  this  case  was  considered. 


No.  8679. 

Cox  ET  AL.  V.  Albert  et  al. 

BepIiEVIK. — Fleading. — Complaint  and  Affidavit. — A  complaint,  which  con- 
tains all  the  statutory  requisites  of  an  affidavit  to  obtain  an  order  for  the 
deliyery  of  personal  property,  and  is  verified  by  the  oath  of  the  plaintiff 
OT  of  some  one  in  his  behalf,  will  be  sufficient  both  as  an  affidavit  and  a 
complaint  in  replevin. 

Same. — JSvidenot. — Demand, — Conversion, — In  a  suit  for  the  recovery  of  the 
possession  of  personal  property,  alleged  to  be  unlawfully  detained,  if  a 
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wrongful  conversion  of  the  property  bj  the  defendant  is  shown  hj  the 
evidence,  a  demand  for  the  property,  before  suit  brought,  and  proof  of 
such  demand,  are  alike  unnecessary. 

Same. — Pawn  or  Pledge, — Tender, — Where  personal  property  is  pawned  or 
pledged  as  a  security  for  a  debt  or  loan,  and  the  pledgee,  without  notice 
to  the  pledgor,  wrongfully  disposes  of  the  property  or  converts  the  same 
to  his  own  use,  the  pledgor  may  sue  at  once  for  the  recovery  of  the  prop- 
erty, or  of  its  value,  without  any  demand  therefor,  and  without  having 
first  paid  or  tendered  the  amount  of  such  debt  or  loan. 

Bame. — Affidavit. — CowUy  in  which  Property  ts  Detained. — In  an  affidavit  in 
replevin,  the  statute  requires  that  the  affiant  should  state  in  what  county 
he  believes  the  property  is  detained ;  but  it  is  not  necessary  to  the  valid- 
ity of  the  verdict,  that  this  statement  should  be  sustained  by  any  evi- 
dence. 

From  the  Orange  Circuit  Court. 

J.  Cox  and  W.  W.  Spencer^  for  appellants. 
JSf.  B.  Williams,  for  appellees. 

HowK,  J. — This  was  a  suit  by  the  appellees  against  the 
appellants  to  recover  the  possession  of  certain  articles  of  per- 
sonal property,  and  damages  for  the  detention  thereof.  The 
appellants  answered  by  a  general  denial  of  the  complaint. 
The  cause  was  tried  by  a  jury,  and  the  following  verdict, 
signed  by  their  foreman,  was  returned  into  court :  *'  We,  the 
jury,  find  for  the  plaintiff,  and  that  the  defendant  Nancy 
unlawfully  detains  from  the  plaintiff  Annie  Albert  the  fol- 
lowing personal  property,  mentioned  in  the  complaint,  and 
that  the  said  Annie  Albert  is  entitled  to  the  possession  there- 
of, and  that  said  property  is  of  the  value  stated  herein,  to  wit : 
One  gold  watch  and  chain,  valued  at  forty-seven  (f  47)  dol- 
lars, and  that  plaintiff  has  been  damaged  the  sum  of  one  cent 
on  account  of  the  detention  thereof;  as  to  the  residue  of  the 
property  mentioned  in  complaint,  we  find  for  the  defendant.'^ 

The  appellants'  motions  for  a  new  trial,  and  in  arrest  of 
judgment,  having  each  been  overruled,  and  their  exceptions 
saved  to  each  of  these  rulings,  the  court  rendered  judgment 
that  the  appellees  recover  of  the  appellants  the  said  sum  of 
$47,  and  one  cent  damages,  and  that  each  party  pay  their  own 
costs  accruing  by  this  suit. 
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The  appellants  have  here  assigned,  as  errors,  the  following 
decisions  of  the  circuit  court : 

1.  In  overruling  their  motion  for  a  new  trial ;  and, 

2.  In  overruling  their  motion  in  arrest  of  judgment. 
The  alleged  error  of  the  court,  in  overruling  the  motion  in 

arrest  of  judgment,  may  properly  be  considered  first ;  for  this 
motion  called  in  question  the  sufficiency  of  the  complaint.  It 
seems  to  us,  that  the  complaint  was  sufficient,  and  would  have 
been  good  even  on  a  demurrer  thereto,  for  the  want  of  facts. 
It  contained  all  the  allegations  required  in  a  complaint  in  re- 
plevin, and  all  the  statutory  requisites  of  an  affidavit  to  obtain 
a  writ  for  the  delivery  of  the  property ;  and  it  was  duly  veri- 
fied by  the  appellee  Annie  Albert.  It  was  sufficient,  both  as 
a  complaint  and  as  an  affidavit  in  replevin.  Dunn  v.  Crocker, 
22  Ind.  324;  Dams  v.  Warjield,  38  Ind.  461.  Certainly, 
there  was  no  defect  in  the  complaint,  which  could  not  be  sup- 
plied by  the  evidence  and  cured  by  the  verdict ;  and,  there- 
fore, no  error  was  committed  by  the  court  in  overruling  the 
motion  in  arrest  of  judgment.  DoneUan  v.  Hardy,  57  Ind. 
393 ;  Galvin  v.  Woollen,  66  Ind.  464 ;  Fidd  v.  JSurton,  71 
Ind.  380. 

In  their  motion  for  a  new  trial,  the  only  causes  assigned  by 
the  appellants  therefor  were,  that  the  verdict  of  the  jury  was 
not  sustained  by  sufficient  evidence,  and  that  it  was  contrary 
to  law.  We  have  carefully  read  the  evidence,  as  it  appears  in 
the  record,  and  it  was  sufficient,  as  it  seems  to  us,  to  sustain 
the  verdict  of  the  jury  on  every  material  point.  The  com- 
plaint  charged  that  the  appellants,  without  right,  had  posses- 
sion of,  and  unlawfully  detained,  the  property  in  controversy 
firom  the  appellees.  In  such  a  case,  the  appellants^  counsel 
claim  that  a  demand  made  for  the  property,  before  suit  brought, 
was  essential  to  the  maintenance  of  the  action,  and  that,  with- 
out proof  of  such  a  demand,  the  defendants  were  entitled  to  a 
verdict.  Conceding,  without  deciding,  that  this  position  is 
well  taken,  we  are  of  the  opinion,  that,  in  this  case,  there  is 
evidence  in  the  record,  which  fairly  tends  to  show,  and  from 
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which  the  jury  might  have  fairly  inferred  and  found^  that  such 
a  demand  had  been  made  before  the  commencement  of  the  ac- 
tion. Besides^  evidence  was  introduced  on  the  trial  which 
strongly  tended  to  prove,  and  from  which  the  jury  might  well 
have  found,  that  the  appellants  had  wrongfully  converted  the 
property  in  controversy  to  their  own  use.  Where  such  a' con- 
version is  shown  or  found,  a  demand  of  the  property,  before 
suit  brought,  and  proof  of  such  demand,  are  alike  unnecessary. 
Nelson  v.  Gorwin,  59  Ind.  489 ;  Proctor  v.  Cbfe,  66  Ind.  576 ; 
Bunger  v.  Roddy ,  70  Ind.  26 ;  Hon  v.  HoUy  70  Ind.  135. 

There  was  evidence  introduced  tending  to  prove  that  tiie 
appellee  Annie  Albert  had  pawned  or  pledged  the  property 
in  dispute  to  the  appellant  Nancy  Cox,  to  secure  a  loan  or 
debt  of  ten  dollars.  Upon  this  evidence,  the  point  is  made 
by  the  appellants'  counsel,  that  before  the  appellee  Annie 
could  recover  in  this  case,  she  must  pay  or  tender  the  ten  dol- 
lars loaned  or  paid  to  her  by  Mrs.  Cox,  But,  as  we  have 
already  said,  there  was  also  evidence  tending  to  show,  and  the 
jury  might  have  found,  that  the  appellant  Nancy  had  con- 
verted the  property  pledged  to  her  own  use,  without  having 
first  demanded  payment  of  the  ten  dollars,  and  without  hav- 
ing given  notice  to  the  pledgor,  Annie,  of  her  intention  to 
dispose  of  the  property,  if  the  debt  or  loan  were  not  paid.  In 
such  a  case,  the  law  is  settled,  we  think,  that  the  pledgor  may 
sue  at  once  for  the  recovery  of  the  property  or  of  its  value, 
without  having  first  paid  or  tendered  the  amount  of  the  debt 
or  loan  for  which  the  property  had  been  pawned  or  pledged. 
Emns  V.  Darlington,  5  Blackf  320 ;  The  Indiana,  efe.,  Rail- 
way Co,  V.  McKernan,  24  Ind.  62,  on  p.  67 ;  Wilson  v.  lAtUe, 
2  N.  Y.  443. 

The  appellants'  counsel  also  insist  that  the  evidence  was  in- 
sufficient to  sustain  the  verdict,  because  it  not  only  &iled  to 
show  that  the  property  was  in  Orange  county,  but  it  even 
tended  to  prove  that  the  property  was  not  in  this  State,  at  the 
time  this  action  was  commenced.  There  is  nothing  in  this 
point,  as  it  seems  to  us.     True,  it  is  provided  in  section  129 
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of  the  civil  code  of  1852,  that,  in  the  affidavit  to  obtain  awrit 
'for  the  delivery  of  personal  property,  the  affiant  must  state, 
among  other  things,  in  what  county  he  believes  the  property 
to  be  detained ;  and  the  verified  complaint,  in  this  case,  con- 
tains the  statement  that  the  property  was  detained  in  Orange 
county.  But  it  was  not  necessary  to  the  validity  of  the  ver- 
dict that  this  statement  should  be  sustained  by  any  evidence. 
In  section  133  of  the  code,  it  is  provided  that  "  if  the  sheriff 
can  not  find  the  property  or  any  part  thereof,  the  action  shall 
not  abate,  but  be  prosecuted  to  final  judgment."  In  section 
374  of  the  code,  it  is  further  provided,  that,  in  such  cases,  the 
judgment  for  the  plaintiff  shall  be  for  the  value  of  the  prop- 
erty, in  case  a  delivery  can  not  be  had,  and  damages  for  the 
detention  thereof.  In  the  case  at  bar,  the  evidence  showed 
that,  when  the  sheriff  of  Orange  county,  by  virtue  of  the  writ 
for  the  delivery  of  the  property,  issued  herein  and  then  in  his 
hands,  demanded  said  property  from  the  appellant  Nancy 
Cox,  she  refused  to  surrender  the  same,  and  that  the  said  sher- 
iff was  unable  to  find  the  same,  or  any  part  thereof.  This 
evidence  was  sufficient,  on  the  point  under  consideration,  to 
sustain  the  verdict  and  judgment  below  for  the  appellees,  for  the 
value  of  the  property  and  damages  for  the  detention  thereof. 

For  the  reasons  given,  we  are  of  the  opinion  that  the  court 
did  not  err  in  overruling  the  appellants^  motion  for  a  new  triaL 

The  judgment  is  affirmed,  at  the  appellants'  costs. 


No.  8293. 

CuppY  V.  O'Shaughnessy. 

PIjEADING. — Departure, —  Verdict. — Judgment. — The  complaint  alleged  own- 
ership of  a  town  lot  and  a  building  thereon,  and  that  the  defendant, 
without  right,  was  about  to  remove  the  building,  to  the  irreparable  in- 
jury of  the  plaintiff.  Wherefore,  etc.  Answer,  that  the  defendant  had 
leased  the  lot  from  the  plaintiff,  with  the  right  to  erect  the  building,  and 
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remoye  the  same ;  that,  while  in  possession  and  after  written  notice  to  quit, 
he  was  about  to  remove  the  buildingi  as  alleged  in  the  complaint.  Beplj :  * 
1.  General  denial.  2.  That  under  a  judgment  against  the  plaintiff  and  de- 
fendant foreclosing  a  mechanic's  lien  upon  the  building  and  lot,  for  an  in- 
debtedness incurred  by  the  defendant  for  materials  for  building,  the  same 
had  been  sold  at  sheriff's  sale,  and  that  in  order  to  save  his  title  to  the  lot 
the  plaintiff  had  purchased  the  sheriff's  certificate  of  sale  and  still  holds  it 

Held,  that  the  reply  was  a  departure,  and  a  demurrer  to  it  should  haye 
been  sustained. 

Hddf  also,  that  a  verdict,  finding  that "  the  plaintiff  has  a  lien  on  the 
building  and  lot  for  $119.40,"  did  not  warrant  a  judgment  for  either 
party,  and  should  have  been  set  aside. 

Fjuba.D£NQ. — Estoppel, — The  facts  admitted  by  a  demurrer  to  a  pleading 
must  be  taken  as  true  against,  as  well  as  in  favor  of,  the  pleader. 

From  the  Benton  Circuit  Court. 

M.  H.  Walker y  L  H.  Pharea,  J.  M.  Larue  and  F.  B.  Ever- 
ett, for  appellant. 

D.  Smith,  I,  H.  Calais  and  G,  Wadsworth,  for  appellee. 

Woods,  J. — ^The  appellant,  who  was  the  defendant  below, 
has  assigned  error  upon  the  overruling  of  his  demurrer  to  the 
second  paragraph  of  reply,  and  of  his  motions,  respectively, 
for  a  venire  de  novo,  and  for  a  new  trial. 

The  complaint  is  in  one  paragraph,  and  charges,  in  sub- 
stance, that  the  plaintiflF  is  the  owner  in  fee  simple  of  lots  213 
and  215,  in  the  town  of  Templeton,  Benton  county,  Indiana, 
together  with  a  frame  building  thereon  situate  and  the  appur- 
tenances thereunto  belonging ;  that  the  defendant,  without  legal 
or  equitable  right,  is  threatening  to  remove,  and  unless  re* 
strained  will  remove,  said  building  from  the  premises,  and  that 
the  plaintiff  will  sustain  irreparable  injury  and  great  damage 
if  the  defendant  should  carry  out  his  threats.     Wherefore,  etc. 

Besides  the  general  denial,  the  answer  contains  a  paragraph 
to  the  effect  following,  namely : 

That  on  the  first  day  of  March,  1877,  the  plaintiff  made  a 
written  lease  of  the  lots  mentioned  in  the  complaint  to  the 
defendant  for  the  period  of  one  year,  by  the  terms  of  which 
lease  the  defendant  had  the  privilege  of  erecting  on  the  lots  a 
one-story  frame  building  and  all  fences  necessary  for  his  busi- 
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ness^  with  the  right  at  any  time  to  remove  the  house  and  im- 
provementS;  at  the  defendant's  option ;  that  he  did  accordingly 
erect  on  the  lots  the  house  in  question^  and  after  the  expira- 
tion of  the  lease^  to  wit,  on  the day  of ,  1878,  and 

while  in  possession  of  the  premises^  upon  written  notice  re- 
ceived from  the  plaintiff  to  vacate  the  premises  and  remove 
the  house  and  other  improvements,  he  accordingly  entered 
upon  the  premises  to  remove  the  house,  and  thereupon  the 
plaintiff  commenced  this  action.  Wherefore,  etc.  A  copy  of 
the  lease,  corresponding  in  terms  to  the  allegations  of  the 
plea,  in  respect  to  the  privilege  of  erecting  and  removing  the 
building,  is  made  an  exhibit. 

The  reply  consists  of  a  general  denial,  and  a  second  para- 
graph substantially  &s  follows : 

Admitting  the  lease  of  the  premises  as  averred,  and  the 
erection  of  the  building  by  the  defendant,  the  plaintiff  alleges 
that  the  defendant  purchased  the  lumber  and  other  materials 
used  in  its  construction  expressly  for  such  use,  of  the  firm  of 
Smith  &  Haver,  and  on  the  2d  day  of  May,  1877,  became  in- 
debted to  said  firm,  for  the  lumber  and  materials  so  furnished 
and  used,  in  the  sum  of  $133;  that,  within  sixty  days  after 
the  completion  of  the  building.  Smith  &  Haver  filed  in  the 
office  of  the  recorder  of  the  county  a  notice  that  they  intended 
to  hold  a  mechanic's  lien  for  said  sum  upon  the  building  and 
lots,  which  notice  was  duly  recorded ;  that  at  the  September 
term,  1877,  of  the  Benton  Circuit  Court,  and  within  one  year 
afi^r  the  recording  of  the  notice,  Smith  &  Haver  commenced 
an  action  against  the  plaintiff  and  one  Frank  Woods,  to  fore- 
close their  lien  on  said  lots  and  building,  and  to  recover  judg- 
ment for  the  sum  due  them ;  that  on  the  4th  day  of  Septem- 
ber, 1877,  a  judgment  (by  default)  was  rendered  against  the 
plaintiff  for  said  sum,  and  a  decree  for  the  sale  of  the  property 
for  the  satis&ction  of  the  lien,  upon  which  decree  and  judg- 
ment an  execution  was  duly  issued  to  the  sheriff  of  the  county, 
whereby,  sfter  due  notice,  the  sheriff  did,  on  the  15th  day  of 
December,  1877,  sell  the  property  to  Smith  &  Haver^  in  s^t^ 
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isfaction  of  their  demand  and  costs^  and  gave  them  a  certificate 
of  such  sale,  which  certificate  the  plaintiflF  afterward  pur- 
chased, for  the  purpose  of  saving  his  lots,  and  still  owns  the 
same,  having  paid  therefor  the  full  amount  of  principal,  in- 
terest and  costs.  Wherefore  he  prays  that  the  defendant  be 
enjoined  perpetually  from  removing  the  said  building,  or  that, 
before  he  be  allowed  to  remove  it,  he  be  compelled  to  repay 
to  the  plaintiff  the  amounts  by  him  expended  by  reason  of 
said  foreclosure  and  in  the  purchase  of  said  certificate. 

In  accordance  with  the  peremptory  direction  of  the  court, 
the  jury  returned  a  verdict,  which,  omitting  the  title  of  the 
cause  and  signature  of  the  foreman,  is  as  follows : 

"  We,  the  jury,  find  for  the  plaintiff,  that  he  has  a  lien  upon 
the  frame  building  on  lots  213  and  215,  in  the  town  of  Tem- 
pleton,  in  Benton  county,  Indiana,  for  $119.40.^^ 

This  verdict  and  the  judgment  rendered  upon  it  are  a  clear 
departure  from  the  complaint.  Had  the  defendant  failed  to 
answer,  or  permitted  judgment  to  go  by  default,  it  is  manifest 
that  no  such  relief  could  have  been  granted.  None  such  is 
prayed  for,  and  no  right  is  asserted  to  which  it  is  pertinent 
Any  process  of  pleading  which  leads  to  the  granting  of  relief  to 
the  plaintiff  which  could  not  be  adjudged  upon  the  complaint 
itself,  is  necessarily  a  departure.  The  verdict  before  us  finds 
nothing  in  favor  of  the  plaintiff  except  the  alleged  lien.  This 
being  outside  of  the  issue  tendered  by  the  complaint,  it  follows 
that  the  motion  for  a  venire  de  novo  should  have  been  granted. 

As  against  the  answer  in  general  denial,  the  plaintiff  wajs 
bound  to  prove  not  only  his  alleged  ownership  of  the  build- 
ing, but  also  of  the  lots  on  which  it  stood,  or,  at  least,  to  show 
a  right  to  have  the  building  remain  on  the  lots ;  for  it  is  evi- 
dent, that  if  the  plaintiff  owned  the  building,  but  had  no  right 
to  have  it  stand  where  it  was,  he  could  not  be  entitled  to  an 
injunction  against  its  removal  by  the  defendant,  unless,  pos- 
sibly, by  showing  that  the  defendant  was  acting  as  a  mere 
trespasser  and  without  authority  from  the  owner  of  the  lots. 
But,  while  silent  in  respect  to  these  essential  &cis,  the  ver- 
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diet,  by  finding  that  the  plaintiff  has  a  lien  upon  the  building, 
raises  the  necessary  implication  that  he  was  not  the  owner  of 
the  building.  It  is  not,  however,  such  a  special  verdict  as  to 
warrant  a  judgment  upon  it  in  favor  of  the  defendant,  and 
should,  therefore,  have  been  set  aside. 

It  follows  from  what  has  been  said  that  the  demurrer  to  the 
second  paragraph  of  the  reply  should  have  been  sustained.  It 
is  proper,  however,  that  we  state  our  views  of  that  pleading 
directly  and  more  distinctly. 

The  paragraph  admits  the  truth  of  the  answer  to  which  it 
is  addressed,  alleges  that  the  materials  were  purchased  and  the 
building  erected  by  the  defendant,  and  thus  undertakes  to 
avoid  the  defendant's  consequent  right  to  remove  the  build- 
ing, by  setting  up  the  proceedings  whereby  a  mechanic's  lien 
was  foreclosed  and  the  property  sold  to  Smith  &  Haver^ 
who  had  transferred  their  certificate  of  purchase  at  the  sher- 
iff's sale  to  the  plaintiff.  If,  upon  the  facts  stated  in  the  re- 
ply^ the  defendant's  title  to  the  building  was  divested  and 
transferred  to  the  plaintiff,  the  reply  is  good,  because  it  sup- 
ports the  title  alleged  in  the  complaint ;  but  if  the  plaintiff^ 
by  purchasing  the  certificate,  acquired  only  a  lien  upon  the 
property,  the  legal  title  remaining  in  the  defendant,  then,  like 
the  verdict,  the  reply  is  a  departure,  from  the  complaint. 

As  a  mere  lien-holder  the  plaintiff  might  be  entitled  to  an 
injunction  against  the  removal  and  destruction  of  the  prop- 
erty, and  consequent  impairment  of  his  security.  But,  in  or- 
der to  obtain  such  relief,  he  must  declare  upon  his  right  as  a 
lien-holder,  and  not  as  the  owner. 

It  is  clear  upon  the  fiicts  stated  in  the  reply,  that  the  fore- 
closure of  the  alleged  lien  and  the  sale  made  by  the  sheriff  did 
not  affect  the  title  of  the  defendant  to  the  house,  for  the  one 
suflScient  reason  that  the  defendant  was  not  made  a  party  to 
the  suit.  The  counsel  for  the  appellee  have  confused  the  dis- 
cussion on  this  point,  by  going  outside  of  the  pleading  to  re- 
fer to  the  evidence. 
It  is  a  question  of  pleading  alone,  and,  it  being  admitted  in 
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the  reply  that  the  defendant  built  the  house  and  incurred  the 
debt  for  the  materials^  a  reference  to  the  evidence,  for  the  pur- 
pose of  showing  that  another  did  these  things,  and  that  there- 
fore the  defendant  was  not  a  necessary  party  to  the  foreclosure, 
is  not  permissible.  A  demurrer  admits  the  truth  of  the  &cts 
set  up  in  the  pleading  demurred  to,  and,  for  the  purpose  of 
determining  the  correctness  of  the  ruling  upon  the  demurrer, 
the  facts  so  admitted  must  be  taken  as  true  against,  as  well  as 
in  fevor  of,  the  pleader.     The  estoppel  is  mutual. 

If,  therefore,  the  plaintiff  acquired  any  right  against  the  de- 
fendant, by  his  purchase  of  the  sheriff's  certificate  of  sale,  as 
stated  in  the  reply,  it  was  the  right  to  be  subrogated  to  the 
original  claim  of  Smith  &  Haver,  subject  to  all  defences  of  the 
appellant,  as  if  never  foreclosed.  Holding  such  a  lien,  the 
plaintiff  could  foreclose  it,  if  valid,  by  a  direct  suit  for  that  pur- 
pose, but  not  in  the  manner  which  was  permitted  in  this  case. 

The  fects  alleged  in  the  reply,  however,  do  not  show  that 
Smith  &  Haver  acquired  a  valid  lien  against  the  defendant's 
house.  In  the  recent  case  of  Hamilton  v.  Naylor,  72  Ind.  171, 
which  has  been  approved  and  followed  in  later  cases  (the  wri- 
ter of  this  opinion  dissenting),  it  is  held  that  one  who  fur- 
nishes material  for  a  part  only  of  a  building  must  file  his 
notice  of  intention  to  hold  a  lien  within  sixty  days  from  the 
furnishing  of  the  material,  and  must  bring  his  action  within 
one  year  from  the  same  time,  unless  a  credit  be  given.  The 
allegations  of  the  pleading  under  consideration  do  not  conform 
to  this  rule ;  and,  as  the  defendant  was  not  made  a  party  to 
the  alleged  foreclosure,  he  is  not  estopped  by  the  decree,  and 
may  dispute  the  validity  of  the  lien. 

It  is  not  material  that  the  other  questions  discussed  by 
counsel  should  be  considered. 

The  judgment  is  reversed,  with  costs,  and  with  instructions 
to  sustain  the  demurrer  to  the  second  paragraph  of  reply. 
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The  State  v.  Cummins. 

Cbimusal  Law. — Vagranq/. — Affidavit, — An  affidavit  charged  that,  on,  etc., 
at,  etc.,  "J.  C,  an  able-bodied  male  person,  who  has  arrived  at  years  of 
discretion,  was  then  and  there  unlawfully  found  without  any  visible 
means  of  support,  and  then  and  there  unlawfully  found  loitering  and 
idling  in  and  about  the  saloon  of  F.  and  the  saloon  of  W.,  which  said 
saloons  were  then  and  there  tippling-houses,  *  *  without  being  there 
engaged  in  some  useful  employment,"  is  a  sufficient  charge  of  vagrancy 
in  a  prosecution  before  a  justice  jof  the  peace,  under  the  act  of  1877,  Acts 
1877,  Spec.  Sess.,  p.  80. 

Same. — Duplicity. — Duplicity  is  no  groand  for  quashing  an  affidavit. 

From  the  Jackson  Circuit  Court. 

2).  P.  BaMwin,  Attorney  General,  W.  W.  Thornton,  F.  L. 
Prow,  Prosecuting  Attorney,  and  JD.  A,  Kochenour,  for  the  State. 

NiBiiACK,  J. — ^This  was  a  criminal  prosecution  against  John 
Cummins,  for  vagrancy,  and  was  commenced  before  a  justice 
of  the  peace.  There  was  a  trial  and  conviction  before  the 
justice,  and  upon  an  appeal  to  the  circuit  court,  the  affidavit 
was  quashed  and  the  defendant  discharged.  The  State  has 
appealed  and  assigned  error  upon  the  decision  of  the  court 
quashing  the  affidavit. 

The  charging  portion  of  the  affidavit  was  as  follows : 
"  John  Stout  upon  his  oath  swears,  that,  on  the  25th  day  of 
July,  1881,  and  from  that  day  continuously  until  the  8th  day  of 
August,  1881,  at  and  within  the  county  of  Jackson,  and  State 
of  Indiana,  John  Cummins,  an  able-bodied  male  person,  who 
has  arrived  at  years  of  discretion,  was  then  and  there  unlaw- 
fully found  without  any  visible  means  of  support,  and  then 
and  there  unlawfully  found  loitering  and  idling  in  and  about 
the  saloon  of  Frank  Faulk,  and  the  saloon  of  John  Winscott, 
which  said  saloons  were  then  and  there  tippling-houses  and 
beer-houses,  and  the  said  John  Cummins  as  aforesaid  was  then 
and  there  unlawfully  found  without  any  visible  employment, 
lodging  and  idling  in  and  around  the  sheds,  stables  and  hacks 
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wrongful  conversion  of  the  property  by  the  defendant  is  shown  bj  the 
evidence,  a  demand  for  the  property,  before  suit  brought,  and  proof  of 
such  demand,  are  alike  unnecessary. 

Same. — Pawn  or  Pledge, — Tender, — Where  personal  property  is  pawned  or 
pledged  as  a  security  for  a  debt  or  loan,  and  the  pledgee,  without  notice 
to  the  pledgor,  wrongfully  disposes  of  the  property  or  converts  the  same 
to  his  own  use,  the  pledgor  may  sue  at  once  for  the  recovery  of  the  prop- 
erty, or  of  its  value,  without  any  demand  therefor,  and  without  having 
first  paid  or  tendered  the  amount  of  such  debt  or  loan. 

Same. — Affidavit. — County  in  which  Profperiy  is  Detained, — In  an  affidavit  in 
replevin,  the  statute  requires  that  the  affiant  should  state  in  what  county 
he  believes  the  property  is  detained ;  but  it  is  not  necessary  to  the  valid- 
ity of  the  verdict,  that  this  statement  should  be  sustained  by  any  evi- 
dence. 

From  the  Orange  Circuit  Court. 

/.  Cox  and  W.  W.  Spericery  for  appellants. 
Jf.  B.  WUliamSf  for  appellees. 

HowK,  J. — This  was  a  suit  by  the  appellees  against  the 
appellants  to  recover  the  possession  of  certain  articles  of  per- 
sonal property,  and  damages  for  the  detention  thereof.  The 
appellants  answered  by  a  general  denial  of  the  complaint. 
The  cause  was  tried  by  a  jury,  and  the  following  verdict, 
signed  by  their  foreman,  was  returned  into  court :  ^'  We,  the 
jury,  find  for  the  plaintiff,  and  that  the  defendant  Nancy 
unlawfully  detains  from  the  plaintiff  Annie  Albert  the  fol- 
lowing personal  property,  mentioned  in  the  complaint,  and 
that  the  said  Annie  Albert  is  entitled  to  the  possession  there- 
of, and  that  said  property  is  of  the  value  stated  herein,  to  wit : 
One  gold  watch  and  chain,  valued  at  forty-seven  ($47)  dol- 
lars, and  that  plaintiff  has  been  damaged  the  sum  of  one  cent 
on  account  of  the  detention  thereof;  as  to  the  residue  of  the 
property  mentioned  in  complaint,  we  find  for  the  defendant." 

The  appellants^  motions  for  a  new  trial,  and  in  arrest  of 
judgment,  having  each  been  overruled,  and  their  exceptions 
saved  to  each  of  these  rulings,  the  court  rendered  judgment 
that  the  appellees  recover  of  the  appellants  the  said  sum  of 
$47,  and  one  cent  damages,  and  that  each  party  pay  their  own 
costs  accruing  by  this  suit. 
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The  appellants  have  here  assigned^  as  errors,  the  following 
decisions  of  the  circuit  court : 

1.  In  overruling  their  motion  for  a  new  trial ;  and, 

2.  In  overruling  their  motion  in  arrest  of  judgment. 

The  alleged  error  of  the  court,  in  overruling  the  motion  in 
arrest  of  judgment,  may  properly  be  considered  first ;  for  this 
motion  called  in  question  the  sufficiency  of  the  complaint.  It 
seems  to  us,  that  the  complaint  was  sufficient,  and  would  have 
been  good  even  on  a  demurrer  thereto,  for  the  want  of  facts. 
It  contained  all  the  allegations  required  in  a  complaint  in  re- 
plevin, and  all  the  statutory  requisites  of  an  affidavit  to  obtain 
a  writ  for  the  delivery  of  the  property ;  and  it  was  duly  veri- 
fied by  the  appellee  Annie  Albert.  It  was  sufficient,  both  as 
a  complaint  and  as  an  affidavit  in  replevin.  Dunn  v.  Crocker, 
22  Ind.  324;  Davis  v.  ITai^Zd,  38  Ind.  461.  Certainly, 
there  was  no  defect  in  the  complaint,  which  could  not  be  sup- 
plied by  the  evidence  and  cured  by  the  verdict :  and,  there- 
foi^,  no  error  was  committed  by  the  court  in  overruling  the 
motion  in  arrest  of  judgment.  Donellan  v.  Hardy,  57  Ind. 
393 ;  Gaimn  v.  Woollen,  66  Ind.  464 ;  Fidd  v.  Burton,  71 
Ind.  380. 

In  their  motion  for  a  new  trial,  the  only  causes  assigned  by 
the  appellants  therefor  were,  that  the  verdict  of  the  jury  was 
not  sustained  by  sufficient  evidence,  and  that  it  was  contrary 
to  law.  We  have  carefully  read  the  evidence,  as  it  appears  in 
the  record,  and  it  was  sufficient,  as  it  seems  to  us,  to  sustain 
the  verdict  of  the  jury  on  every  material  point.  The  com- 
plaint charged  that  the  appellants,  without  right,  had  posses- 
sion of,  and  unlawfiilly  detained,  the  property  in  controversy 
from  the  appellees.  In  such  a  case,  the  appellants'  counsel 
claim  that  a  demand  made  for  the  property,  before  suit  brought, 
was  essential  to  the  maintenance  of  the  action,  and  that,  with- 
out proof  of  such  a  demand,  the  defendants  were  entitled  to  a 
verdict.  Conceding,  without  deciding,  that  this  position  is 
well  taken,  we  are  of  the  opinion,  that,  in  this  case,  there  is 
evidence  in  the  record,  which  fairly  tends  to  show,  and  from 
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Elliott,  C.  J. — ^The  complaint  of  the  appellant  alleges 
that  the  appellee  Edwards  executed  to  one  Isabella  Klopp 
three  promissory  notes,  and  to  secure  their  payment  executed 
to  her  a  mortgage  on  real  estate ;  that  the  said  Isabella  after- 
ward assigned  the  notes  and  mortgage  to  the  appellant,  and 
that  subsequent  to  the  execution  of  the  mortgage  the  appellee 
Flanagan  purchased  the  real  estate  therein  described.  The 
answer  of  Flanagan  is,  in  substance,  as  follows :  That  he 
purchased  the  mortgaged  premises  of  Edwards,  and  as  part 
of  the  consideration  agreed  to  pay  the  notes  and  mortgage 
described  in  the  complaint ;  that  he  was  willing  to  pay  so 
much  of  the  mortgage  as  is  due,  and  was  willing  and  ready  to 
do  so  on  the  day  it  became  due ;  that  before  the  notes  became 
due,  and  before  the  appellee  had  any  notice  of  the  assignment, 
one  Mary  E.  Klopp  commenced  proceedings  in  attachment 
against  the  plaintiff's  assignor,  before  a  justice  of  the  peace; 
that,  at  the  time  the  affidavit  in  attachment  was  filed,  the  attach- 
ment plaintiff  also  filed  an  affidavit  against  the  appellee  as  gar- 
nishee ;  that  proceas  was  duly  served  upon  them ;  that  the 
appellant's  assignor  appeared  to  said  action,  as  did  also  the 
appellee;  that  issues  were  formed,  trial  had  and  judgment 
rendered  in  fkvor  of  the  attaching  creditor;  that  the  appellee 
paid  into  court  the  money  due  upon  the  note  in  suit. 

The  second  paragraph  of  appellant's  reply  alleges  that  be- 
fore judgment  in  the  attachment  proceeding  he  purchased  the 
note,  paid  full  consideration  thereof,  and  received  it  without 
notice  of  such  proceedings.  This  paragraph  of  the  reply  is 
clearly  bad.  The  maker  of  the  note  had  a  right  to  pay  it  to 
the  party  entitled  thereto,  and  had  also  the  right  to  pay  the 
money  into  court  after  the  service  of  the  process  upon  him. 
Sharts  v.  Await,  73  Ind.  304.  Of  course,  if  there  had  been  any 
notice  of  the  assignment  before  such  payment,  it  would  have 
been  otherwise.  The  appellant,  having  purchased  after  the 
commencement  of  the  attachment  proceedings,  was  a  purcha- 
ser penderUe  lite,  and  can  not  recover  from  the  garnishee  who 
had  paid  the  money  before  notice  that  there  had  been  an  as- 
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signment  of  the  note.  If  the  assignment  had  been  made 
prior  to  the  commencement  of  such  proceedings,  and  notice 
thereof  had  been  given  to  the  maker  of  the  note,  then  a  dif- 
ferent question  would  be  presented. 

The  third  paragraph  of  the  reply  is  substantially  the  same 
as  the  second,  and  for  the  reasons  given  is  clearly  bad. 

The  fourth  paragraph  of  the  reply  is  bad  for  the  reason  that 
it  does  not  aver  that  Flanagan  had  notice  of  the  assignment 
before  he  paid  the  money  into  court  in  the  garnishee  proceed- 
ings. It  avers  that  he  had  notice,  but  does  not  aver  that  it 
was  prior  to  the  payment  of  the  money. 

The  fifth  paragraph  of  the  reply  alleges  that  the  attachment 
proceedings  set  forth  in  the  answer  were  instituted  by  the  ap- 
pellee Flanagan,  for  the  fraudulent  purpose  of  depriving 
appellant  of  his  debt ;  that  Flanagan  first  attempted  to  pur- 
chase the  notes  and  mortgage  of  the  payee ;  that,  failing  to  do 
so,  he  caused  the  attachment  proceedings  to  be  instituted  and 
himself  gamisheed ;  that  he  caused  this  to  be  done  after  he 
had  reasonable  cause  to  believe  that  appellant  had  purchased 
said  notes  and  mortgage ;  that  appellant  purchased  the  said 
notes  in  good  &ith,  for  a  valuable  consideration,  and  before 
notice  of  the  attachment  proceedings;  that  Flanagan  had  no-^ 
tice  of  appellant's  purchase  in  time  to  have  availed  himself  of 
the  same  as  a  defence  to  the  garnishee  proceedings,  but,  pur- 
suant to  a  fi*audulent  design  to  deprive  appellant  of  his  debt,, 
neglected  and  &iled  to  avail  himself  of  such  defence. 

This  reply  is  badly  drawn,  but  is,  we  think,  sufficient  upon, 
demurrer.  It  shows  notice  to  the  appellee,  it  shows  a  fraud- 
ulent design  to  defeat  appellant,  and  shows  also  that,  pursuant 
to  this  design,  the  appellee  himself  caused  the  attachment  pro- 
ceedings to  be  instituted.  A  maker  of  a  note,  who  has  notice 
of  the  assignment,  can  not  defeat  an  assignee  by  fraudulently 
procuring  garnishee  process  to  be  served  upon  himself,  and 
then  paying  the  money  due  upon  the  note  to  the  plaintiff  in 
the  attachment  proceedings.  Aftier  notice  of  the  assignment, 
the  maker  of  the  note  could  not  rightfully  pay  the  note  to  any 
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one  except  the  assignee.     Kingy.  VancCy  46  Ind.  246 ;  Covert 
V.  Nelson,  8  Blackf.  265. 

This  paragraph  is  good,  for  the  reason  that  it  shows  notice 
to  the  maker  before  the  judgment  in  the  garnishee  proceed- 
ings. For  this  reason  the  sixth  paragraph  of  the  reply  is  suffi- 
cient. Although  both  these  paragraphs  were  good,  we  can 
not  reverse  the  judgment.  The  seventh  paragraph,  to  which 
a  demurrer  was  overruled,  sets  forth  substantially  the  same 
facts.  It  is,  at  least,  of  such  a  character  as  to  admit  all  the 
material  evidence  that  could  have  been  introduced  under  the 
fifth  and  sixth  paragraphs.  The  error  in  sustaining  the  de- 
murrer was  a  harmless  one. 

Appellees  insist  that  an  exception  was  not  properly  reserved. 
We  think  otherwise.  The  record  recites  that  the  court  "sus- 
tains the  demurrer  to  the  2d,  3d,  4th  and  5th  paragraphs  of 
the  reply,  to  which  ruling  the  plaintiff  excepts,  and  plaintiff 
has  leave  to  amend  his  reply  by  Tuesday."  At  a  subsequent 
day  this  entry  appears :  "And  the  plaintiff  declines  to  further 
amend  his  reply,  and  abides  the  ruling  of  the  court  on  the 
demurrer."  The  exception  was  not  withdrawn.  No  amend- 
ment was  made,  and  the  exception  previously  entered  re- 
mained in  full  force.  Nothing  was  done  to  impair  its  efficacy. 
No  act  was  done  by  appellant  which  can  be  construed  into  an 
abandonment  of  his  exception.  Washburn  v.  Roberts,  72  Ind. 
213.  The  case  ofKoUe  v.  Foltz,  74  Ind.  64,  cit«d  by  the  ap- 
pellees, has  no  application,  for  the  exception  was  not  entered 
until  a  subsequent  term. 

Appellant  complains  that  the  appellee  Flanagan  was  per- 
mitted to  amend  his  answer  after  the  issues  had  been  closed, 
and  after  one  trial  had  been  had.  The  allowance  of  amend- 
ments is  a  matter  very  much  within  the  discretion  of  the  trial 
court,  and  unless  there  has  been  an  abuse  of  this  discretion, 
the  appellate  court  will  not  interfere.  We  can  not  say  that 
the  court  abused  its  discretion  in  this  instance. 

The  court  granted  appellees  a  new  trial,  and  the  appellant 
bitterly  attacks  the  ruling.     The  granting  of  new  trials,  like 
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the  allowance  of  amendments,  is  a  matter  largely  within  the 
discretion  of  the  trial  court.  It  is  very  seldom,  indeed,  that 
judgments  are  reversed  because  a  new  trial  was  granted  by  the 
trial  court.  A  very  clear  and  strong  case  must  be  made  out 
to  justify  interference.  This  is  not  such  a  case. 
Judgment  affirmed. 


No.  8299. 

_  I  78    3571 

Bbowning  et  al.  v.  Hight.  vS-M\ 

IsSTRTJCrias.'— Disregard  of  /Mue.— Where  an  instruction  of  the  court  is 
confined  to  an  affirmative  defence,  in  disregard  of  the  general  denial 
pleaded,  the  error  will  be  deemed  harmless,  there  being  no  conflict  in 
the  evidence,  or  dispute  in  the  case,  except  in  reference  to  the  affirma- 
tive  issue. 

Samb. — Jury.^I\-esu'mption. — It  is  not  to  be  presumed,  on  appeal,  that  the 
jury  misunderstood  the  meaning  of  an  instruction. 

PRAcncE. — Exdusian  of  Question  to  WUness. — It  is  not  error  to  exclude  a 
question,  if  no  statement  is  made  of  what  facts  are  expected  to  be  elic- 
ited ;  and,  if  the  bearing  of  the  proposed  testimony  is  remote  and  in- 
ferential, its  relevancy  should  also  be  suggested. 

From  the  Monroe  Circuit  Court. 

J,  W.  Bu»hirky  H.  C.  Duncan,  J.  H.  Louden  and  R.  W. 
Miers,  for  appellants. 

Q.  W.  Friedley  and  H.  FriedUj/y  for  appellee. 

Woods,  J. — The  appellee  sued  the  appellants  for  the  rea- 
sonable value  of  work  and  labor  done  for  them  at  their  request, 
^'  in  preparing  and  dressing  seventy-seven  thousand  white  oak 
staves.^' 

The  answer  of  the  appellants  consisted  of  a  general  denial, 
and  a  special  plea  that  the  plaintiff  did  the  work  under  a 
special  agreement  to  accept  in  full  compensation  therefor  the 
Vol.  78.— 17 
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shavings  and  blocks  cut  fro;n  the  staves^  commonly  known  as 
"  offals,"  and  that  the  plaintiff  received  said  offals. 

The  errors  insisted  upon  consist  in  the  giving  of  instruc- 
tions, and  the  exclusion  of  certain  testimony. 

In  its  second  instruction  the  court  said :  '^  The  plaintiff 
has  addressed  his  proof  to  the  allegations  of  his  complaint 
The  defendants  set  up  a  special  contract  whereby  they  say  the 
plaintiff  was  to  shave  and  prepare  the  staves  for  the  ofial." 

The  objection  made  to  this  charge  is  that  the  statement  that 
the  plaintiff  had  addressed  his  proof  to  his  complaint  was 
likely  to  be  misunderstood  and  taken  by  the  jury  as  meaning 
that  the  plaintiff  had  proved  his  complaint.  We  can  not  in- 
dulge the  presumption  of  such  a  misunderstanding. 

The  further  objection  is  made  that  the  instruction  limited 
the  defence  to  but  one  question.  There  may  have  been  tech- 
nical error  in  this,  because  of  the  general  denial,  but  if  so  the 
error  was  harmless.  There  is  no  conflict  in  the  evidence 
about  the  feet  of  the  plaintiff ^s  employment  by  the  defend- 
ants to  do  the  work,  and  of  the  amount  of  work  done.  The 
real  question  for  the  jury  was  therefore  what  the  instruction 
declared  it  to  be.  Comdook  v.  Whittoorih,  75  Ind.  129.  So 
fer  as  concerned  the  set-off  or  counter-claim  made  by  the  ap- 
pellants for  the  value  of  the  offals  used  by  the  plaintiff^  the 
matter  was  distinctly  and  clearly  left  to  the  jury  in  other  in- 
structions, of  which  no  complaint  is  made. 

The  appellants  asked  certain  witnesses  to  state  the  cost  of 
the  fuel  necessary  to  run  the  mill  of  the  appellee  per  day. 
Upon  objection  made,  the  court  did  not  permit  the  witnesses 
to  answer.  It  is  now  insisted  that  while  the  cost  of  such  fuel 
was  not  itself  in  issue,  the  proof  of  it  would  have  had  an 
important  bearing  in  determining  the  disputed  question, 
whether  the  work  was  agreed  to  be  done  for  the  ofial.  With- 
out deciding  whether  possible  answers  to  the  question  might 
have  tended  to  support  the  position  of  the  appellants,  and 
were  admissible  for  that  purpose,  it  is  enough  to  say  that  no 
statement  was  made  to  the  court  explaining  what  answers 
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were  expected,  nor  what  bearing  it  was  claimed  the  answers 
might  have  in  the  case.  The  subject  of  the  inquiry  being  in 
itself  plainly  outside  of  the  issues  to  be  tried,  and  relevant,  if 
at  all,  only  by  way  of  remote  and  inferential  argument,  coun- 
sel should  have  stated  what  they  expected  to  prove,  and  should 
also  have  explained  wherein  the  evidence  would  be  relevant; 
and,  having  fiiiled  to  do  so,  they  will  not  be  heard  to  complain 
of  the  ruling,  on  appeal. 

The  judgment  is  affirmed,  with  costs. 


No.  9610. 

Parker  v.  The  State. 

Pbesumptions. — THal  CkmrL — Supreme  Court, — Emdenee, — Praetioe, — In  the 
Supreme  Court,  all  the  presumptions  go  in  favor  of  the  proceedings  he- 
low,  and  a  judgment  will  not  be  reversed  for  the  exclusion  of  evidence 
unless  it  be  shown  that  the  evidence  excluded  had  some  relation  to  the 
real  and  particular  question  involved  at  the  trial. 

Criminal  Law. — Injuring  ToUrOaie^—Tumpike. — Highway. — IVewmption, — 
Inttrudions. — In  the  absence  of  the  evidence  given  upon  the  trial  of  a  per* 
son  indicted  for  unlawfully  injuring  a  toll-gate,  2  B.  S.  1876,  p.  479^ 
sec.  66,  instructions  correctly  defining  the  rights  of  the  travelling 
public  over  turnpikes  constructed  upon  existing  highways  will  be  pre^ 
snmed  applicable  to  the  evidence. 

From  the  Fayette  Circuit  Court. 

C.  Itoehl  and  R.  Conner,  for  appellant. 

D.  P.  Baldwin^  Attorney  General,  W.  W.  Thornton,  M.  D. 
Tackdt,  L.  W.  Florea  and  O.  C.  Fhrea,  for  the  State. 

NiBiiACK,  J. — ^This  was  a  prosecution  against  David  Par- 
ker, upon  an  indictment  for  unlawfully  injuring  a  toll-gate, 
the  property  of  the  Waterloo  Township  Turnpike  Company, 
under  section  66  of  the  misdemeanor  act,  2  R.  S.  1876,  p.  479. 

A  motion  to  quash  the  indictment  was  overruled.     Trial  by 
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a  jury.   Verdict  finding  the  defendant  guilty  as  charged.   Mo- 
tion for  a  new  trial  overruled^  and  judgment  on  the  verdict. 

Error  is  assigned  upon  the  overruling  of  the  motion  to 
quash  the  indictment^  and  upon  the  denial  of  the  motion  for  a 
new  trial. 

No  question  is  presented  here  upon  the  alleged  insufficiency 
of  the  indictment^  as  counsel  for  the  appellant  have  &iled  to 
indicate  any  specific  objection  to  the  indictment. 

At  the  trial,  the  appellant  ofiered  to  prove,  by  his  own  tes- 
timony, that  he  had  paid  his  toll  over  the  turnpike  company's 
road  in  advance,  by  labor  upon  the  road,  and  that  he  broke 
down  the  toll-gate,  constituting  the  injury  complained  of,  be- 
cause the  gate-keeper  would  not  permit  him  to  pass  without 
the  further  payment  of  toll.  This  proposed  evidence  was  ex- 
cluded by  the  court.  Its  exclusion  was  assigned  as  a  cause 
for  a  new  trial,  and  is  urged  here  as  a  reason  for  a  reversal  of 
the  judgment. 

But  the  evidence  admitted  upon  the  trial  is  not  in  the  record. 
We  have,  therefore,  nothing  before  us  indicating  the  theory 
upon  which  the  action  was  prosecuted,  or  showing  the  fiwjts 
upon  which  the  State  relied  for  a  conviction. 

Without  deciding  that  the  proposed  evidence  was  in  any 
event  inadmissible,  we  are  without  the  means  of  ascertaining 
whether  it  had  any  relevancy  to  the  evidence  introduced,  or 
the  case  made  by  the  State. 

All  the  presumptions  go  in  favor  of  the  proceedings  below, 
and  a  judgment  will  not  be  reversed  for  the  exclusion  of  evi- 
dence, unless  it  be  shown  that  the  evidence  excluded  had  some 
relation  to  the  real  and  particular  question  involved  at  the 
trial.     Curry  v.  BraJtneyy  29  Ind.  195. 

Objection  is  also  made  to  two  of  the  instructions  given  to  the 
jury.  These  instructions,  each  in  a  different  form,  purported  to 
define  the  rights  of  the  travelling  public  over  turnpike  roads 
constructed  along  and  upon  previously  existing  highways, 
and  so  far  as  we  have  observed  gave  the  law  correctly  as  ap- 
plicable to  that  class  of  turnpike  roads. 
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It  is  insisted  that  these  instructions  ought  to  have  been  so 
framed  as  to  apply  to  every  class  of  turnpike  roads,  and  that, 
because  they  were  not  so  framed,  they  were  erroneous.  The 
evidence,  however,  not  being  in  the  record,  we  must  presume 
that  the  instructions  were  applicable  to  the  evidence,  and  that 
the  turnpike  road,  to  which  the  evidence  referred,  was  shown 
to  have  been  constructed  over  and  upon  a  previously  existing 
highway. 

The  record  discloses  nothing  requiring  us  to  reverse  tlie 
judgment  below. 

The  judgment  is  affirmed,  with  costs. 


No.  8713. 

VTC3         OAI 
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Company  et  al.  ^^  '^|J| 

Street  Baii«way. — OUy. — LegiskUive    Grant. — A  grant  of  authority  to  L^  *1 

laj  and  maintain  street  railway  tracks  upon  the  public  streets  of  cities  llQg  iqg 

may  be  conferred  by  the  Legislature,  either  in  express  words  or  by  nee-  ^  JJ| 

.       ,.     ^.  1166   «77 

essary  implication.  {xa8  881 

Sams. — Municipal.  Corporaiion. — Poioer. — The  ordinary  and  incidental  pow-  78     26i 

ens  of  a  municipal  corporation  are  not  broad  enough  to  include  the  leg     ^79 

power  to  grant  to  a  street  railway  company  the  right  to  lay  tracks  and  ^^^     sge 

conduct  the  business  of  transporting  passengers  upon  and  over  the  streets 
of  the  municipality. 

City  Chartebs. — JPower  of  Legislaiure  to  Amend, — The  Legislature  may,  by 
general  legislation,  alter  or  amend  the  special  charters  of  municipal  cor- 
porations. 

Same. — Intention, — Where  the  intention  of  the  Legislature  is  to  apply  the 
act  to  cities  organized  under  special  charters  as  well  as  those  incorpo- 
rated under  general  laws,  that  intention  will  govern,  and  the  act  will 
be  deemed  the  law,  not  only  of  one  class,  but  of  all. 

Same.— Statute  CoMtrued,— The  act  of  June  4th,  1861, 1  K.  S.  1876,  p.  754, 
granting  the  right  to  street  railway  companies  to  locate  and  maintain 
tracks  upon  the  streets  of  cities,  applies  to  cities  organized  under  a  special 
charter. 
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8tb£ET  Railway. — Damage  to  Property  Oumers, — A  horse  street  railway 
may  he  placed  and  operated  upon  the  streets  of  a  municipal  corporation 
without  increasing  the  burden  of  the  servitude,  and  the  owner  of  the  fee 
is  not  entitled  to  compensation  because  of  such  use  of  the  streets  upon 
which  his  property  abuts. 

From  the  Vanderburgh  Circuit  Court. 

C.  Denby,  A.  Ighhart,  W.  F.  Smith,  D.  B.  KunUer  and  C. 
A,  DeBruler,  for  appellants. 

A.  Oilchristy  V.  Biach  and  C,  H,  BuUerfidd,  for  appellees. 

Elliott,  C.  J. — The  questions  which  this  record  presents 
are  thus  stated  by  the  appellants'  counsel : 

"1.  Can  a  municipal  corporation,  by  ordinance,  authorize 
street  railway  companies  to  incumber  its  streets  by  laying  and 
maintaining  railroad  tracks  therein  without  express  authority 
therefor  by  the  Legislature  ? 

"  2.  Has  the  corporation  appellee  obtained  the  necessary 
legislative  sanction  to  authorize  the  laying  down  and  main- 
tenance of  its  track  in  the  streets  of  the  city  of  Evansville? 

"  3.  Can  a  street  railway  company,  even  with  the  proper 
legislative  sanction,  lay  down  and  maintain  its  track  in  Sec- 
ond street,  in  the  city  of  Evansville,  without  assessing  and 
tendering  damages  to  the  abutting  owners  whose  lots  extend 
to  the  center  of  the  street  and  upon  which  said  track  is  laid  ?' 

In  an  able  argument,  signally  forcible  and  clear,  counsel 
for  the  appellants  maintain  that  these  questions  require  a  neg- 
ative answer. 

We  concur,  in  the  main,  with  the  appellants  upon  the  an- 
swer to  the  first  question.  In  asserting  that  the  grant  of  au- 
thority to  lay  tracks  upon  the  public  streets  of  a  city  must  be 
expressly  conferred,  the  counsel  limit  the  rule  more  rigidly 
than  the  authorities  warrant.  Such  an  authority  must,  it  is 
true,  be  conferred  by  statute,  but  it  is  not  indispensably  essen- 
tial that  the  grant  should  be  stated  in  express  words.  If  it  is 
conferred  by  necessary  implication,  it  will  be  upheld  and  en- 
forced. But  the  grant  must  be  conferred  either  by  express 
words  or  be  necessarily  implied.     Without  such  a  grant  the 
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public  streets  can  not  be  used  by  a  railway  corporation  for  the 
transportation  of  passengers  for  hire.  The  right  to  so  use 
the  streets  is  a  franchise^  and  such  a  franchise  as  can  only  ex- 
ist by  force  of  a  legislative  grant.  The  power  to  grant  fran- 
chises is  a  high  legislative  trusty  and  it  is  a  grave  question 
whether  the  Legislature  can  delegate  it  to  municipal  corpo- 
rations. People^s  Railroad  v.  Memphis  Railroad,  10  Wal.  38. 
We  are  not,  however,  called  upon  to  decide  whether  the  Legis- 
lature can  delegate  this  power,  but  we  are  required  to  decide 
whether  such  a  power  is  embraced  within  the  ordinary  and 
incidental  powers  usually  conferred  upon,  or  possessed  by, 
municipal  corporations. 

The  city  of  Evansville  was  organized,  and  is  acting  under, 
a  special  charter  granted  prior  to  the  adoption  of  the  consti- 
tution of  1852,  and  possesses  the  ordinary  rights  and  powers 
of  a  municipal  corporation.  There  is  no  provision  in  the 
original  charter,  nor  in  any  of  the  various  acts  directly  amend- 
ing it,  conferring  power  to  grant  to  either  steam  or  horse  rail- 
way  companies  the  right  to  use  the  streets  of  the  city.  The 
ordinary  and  incidental  powers  of  a  municipal  corporation  are 
not  broad  enough  to  include  the  power  to  grant  to  a  railway 
company  the  right  to  lay  tracks  and  conduct  the  business  of 
transporting  passengers  upon  and  over  the  streets  of  the  mu- 
nicipality. Such  a  power  is  an  extraordinary  one,  and  one 
which  can  not  be  implied  from  a  charter  of  a  municipal  cor- 
poration which  confers  only  the  usual  powers  ordinarily  be- 
stowed upon  such  corporations.  We  are  speaking  now,  not 
of  the  intersection  and  crossing  of  streets  by  railway  tracks, 
laid  down  in  building  lines  of  road  which  run  through  the 
city,  but  of  railways  exclusively  doing  business  in  the  city  and 
occupying  the  streets  for  that  purpose. 

The  charter  of  a  municipal  corporation  may  be  amended  or 
repealed  at  the  pleasure  of  the  Legislature.  Sloan  v.  The  State, 
8  Blackf.  361 ;  The  City  of  Indianapolis  v.  The  Indianapolis 
Hiyme,  etc.,  50  Ind.  215 ;  Lucas  v.  The  Board,  etc.,  44  Ind.  524 ; 
1  Dill.  Munic.  Corp.,  section  64.    The  power  of  the  Legisla- 
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ture  to  alter  or  amend  the  charter  of  Evansville  can  not  be, 
and,  as  we  understand  counsel,  is  not  doubted.  The  question 
presented  is,  not  whether  the  Legislature  can  alter  or  amend, 
but  whether  it  has  done  so. 

On  the  4th  day  of  June,  1861,  an  act  was  passed  by  the 
General  Assembly  entitled  "  An  act  to  provide  for  the  incor- 
poration of  street  railroad  companies,"  containing,  among  oth- 
ers, these  provisions : 

"  Sec.  1.  Be  it  enacted  by  the  General  Assembly  of  the  State 
of  Indiana,  That  any  number  of  persons,  not  less  than  five, 
being  subscribers  to  the  stock  of  any  contemplated  street  or 
horse  railroad  company,  may  be  formed  into  a  corporation  for 
the  purpose  of  constructing,  owning,  and  maintaining  street 
or  horse  railroads,  switches  or  side  tracks,  upon  or  through 
the  streets  of  the  cities  or  towns  within  the  State,  by  comply- 
ing with  the  following  requirements ;         *         *  * 

"Sec.  6.  Such  company  may  construct  their  track,  switches, 
side  tracks  or  turn-outs  upon  the  streets  of  said  cities  or  towns 
under  the  following  conditions  and  restrictions :"     *         * 

The  contention  of  the  appellants  is,  that  this  is  a  general 
law  and  can  not  apply  to  a  city  organized  under  a  special 
charter,  for  the  reason  that  such  a  charter  can  not  be  changed 
or  altered  except  by  a  law  directly  amending  or  repealing  the 
special  charter.  The  question,  then,  which  confronts  us  is 
this :  Can  the  special  charter  of  a  municipal  corporation  be 
altered  or  amended  by  a  general  law? 

Appellants  refer  us  to  the  case  of  Longvyorth's  Ex^rs  v.  The 
Common  (hancil  of  the  City  of  Evansville,  32  Ind.  322.  Con- 
ceding that  the  doctrine  of  that  case  is  sound,  it  can  not  affect 
the  question  here  in  hand.  That  case  decides  that  a  special 
charter  may  be  amended  by  a  special  law.  But  that  is  not  the 
question  under  discussion.  We  are  not  considering  whether 
special  legislation  is  valid  in  such  cases,  but  whether  an  act, 
general  in  its  terms,  and  with  language  broad  enough  to  apply 
to  all  the  cities  of  the  State,  howsoever  incorporated,  applies 
to  and  governs  cities  organized  under  special  charters.     Bef- 
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erence  is  also  made  to  TIbe  State  v.  Branin,  3  Zab.  484.     This 
case  does  decide  that  special  charters  to  municipal  corpo- 
rations can  not  be  destroyed  by  subsequent  general  enact- 
ments.    We  are  unable  to  ascertain  the  ground  upon  which 
the  court  rested  its  decision,  for  there  is  neither  argument  nor 
authority  adduced  in  support  of  the  ruling.    The  proposition 
is,  in  our  opinion,  too  broadly  stated.    If  the  Legislature  can 
alter  or  amend  at  will,  it  must  rest  with  it  to  determine 
the  manner  in  which  the  amendment  shall  be  made.    If  it 
has  the  power  to  enact  both  general  and  special  laws,  it 
is  the  exclusive  judge  of  which  is  the  proper  method.    It 
is  for  the  courts  to  determine,  not  which  is  the  proper  method 
in  cases  where  either  may  be  adopted,  but  what  is  the  purpose 
and  effect  of  the  statute  adopted.     We  think  the  true  rule  is 
that  stated  by  Judge  Dillon,  who  says :    "  It  is  a  principle  of 
very  extensive  operation  that  statutes  of  a  general  nature  do 
not  repeal,  by  implication,  charters  and  special  acts  passed  for 
the  benefit  of  particular  municipalities ;  but  they  are  so  whea 
this  appears  to  have  been  the  purpose  of  the  Legislature.    If 
both  the  general  and  the  special  acts  can  stand,  they  will  be  con- 
strued accordingly.    If  one  must  give  way  it  will  depend  upoa 
the  supposed  intention  of  the  law-maker,  to  be  collected  from 
the  entire  legislation,  whether  the  charter  is  superseded  by  the 
general  statute,  or  whether  the  special  charter  provisions  ap- 
ply to  the  municipality,  in  exclusion  of  the  general  enact- 
ment."    1  Dill.  Munic.  Corp.,  section  87.     It  is  upon  this 
general  doctrine,  that  the  case  of  The  City  ofEvansvUle  v.  Bay- 
ard, 39  Ind.  450,  proceeds.     It  was  held  in  that  case,  that  the 
act  of  1867,  relative  to  the  assessment  of  shares  of  bank  stock, 
superseded  the  provision  upon  that  subject  in  the  special 
charter  of  the  city  of  Evansville.     We  are  clear  that  the 
Legislature  may,  by  general  legislation,  alter  or  amend  the 
special  charters  of  municipal  corporations. 

There  is  much  more  reason  to  doubt  the  power  of  the  Leg- 
islature to  amend  special  charters  by  special  amendatory  acts,, 
than  there  is  for  doubting  its  power  to  change  or  repeal 
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them  by  general  legislation.  Our  constitution  fevors  general 
legislation^  and  certainly,  as  to  the  creation  of  new  corpora- 
tions, forbids  all  special  laws  save  only  in  the  cases  expressly 
named  as  -exceptions.  There  are  many  very  well  considered 
cases  holding  that,  under  such  a  constitution  as  ours,  special 
charters  can  not  be  amended ;  but  this  question  is  not  pre- 
sented, and  we  do  not  decide  it.  We  do  decide,  however, 
that  the  special  charter  of  a  municipal  corporation  may  be 
amended  by  general  legislation.  Where  the  intention  is  to 
apply  the  act  to  cities  organized  under  special  charters,  as 
well  as  those  incorporated  under  general  laws,  that  intention 
will  govern,  and  the  act  will  be  deemed  the  law,  not  only  of 
one  class  of  cities,  but  of  all. 

The  language  of  the  act  of  1861  embraces  all  of  the  cities 
of  the  State.  If  there  were  any  ambiguity  in  the  language  of 
the  act,  we  should  be  bound  to  give  it  this  effect,  for  it  is  very 
evident  that  the  intention  was  that  all  of  the  cities  of  the  State 
might,  if  the  governing  officers  should  so  desire,  receive  the 
benefit  of  the  law.  In  no  other  way  than  by  a  general  law 
could  any  city,  no  matter  how  incorporated,  obtain  street  rail- 
ways, for  it  is  very  certain  that  under  our  constitution  such 
corporations  as  street  railways  can  only  be  created  by  general 
legislation. 

We  come  now  to  the  third  and  last  question.  It  is  the  set- 
tled law  of  this  State,  that  the  public  takes  only  an  easement 
in  the  streets  of  a  city,  and  that,  if  a  steam  railroad  company 
lays  its  tracks  upon  the  street,  the  owner  of  the  fee  is  entitled 
to  damages.  The  Terre  Haute,  etc.,  R,  R,  Co.  v.  Scottf  74  Ind. 
29.  It  is  contended  that  this  principle  applies  to  horse  rail- 
roads. The  very  decided  weight  of  authority  is  against  appel- 
lants on  this  point.  The  question  has  received  very  full  and 
very  able  consideration  from  courts  and  text-writers,  and  the 
difference  between  steam  and  horse  railroads  has  been  veiy 
clearly  established.  Appellants  have  cited  only  one  case  which 
sustains  their  contention,  and  in  our  search  we  have  been  able 
to  find  no  other.     The  decision  in  Craig  v.  Rochester  dty. 
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etc.,  JR,  R.  Co.,  39  N.  Y.  404,  was  that  of  a  divided  court, 
three  of  its  members  dissenting  from  the  prevailing  opinion. 
The  decisions  of  the  same  court  in  other  cases  contain  doc- 
trines which  it  is  impossible  to  reconcile  with  that  which  pre- 
vailed in  the  case  relied  upon  by  the  appellants.  This  is 
especially  true  of  Davis  v.  The  Mayor,  etc.,  14  N.  Y.  506,  530, 
and  The  People  v.  Kerr,  27  N.  Y.  188.  The  doctrine  of  the 
principal  case  under  mention  has  not  found  favor  outside  of 
New  York.  The  text-writers  declare  a  different  doctrine. 
Judge  Dillon  says :  "  The  author  regards  the  appropriation 
of  a  street  for  a  horse  railway,  constructed  and  used  in  the 
ordinary  mode,  to  be  such  a  use  as  falls  within  the  purpose 
for  which  the  streets  are  dedicated  or  acquired  under  the 
power  of  eminent  domain.  When  authorized  or  regulated  by 
the  public  authorities,  this  is  a  public  use  within  the  fair 
scope  of  the  intention  of  the  proprietor  when  he  dedicates 
the  street  or  is  paid  for  property  to  be  used  as  a  street.  Such 
proprietor  must  be  taken  to  contemplate  all  improved  and 
more  convenient  modes  of  use.  There  is  solid  ground  to 
distinguish  between  horse  railways  in  streets,  as  ordinarily 
laid  and  used,  which  do  not  exclude  the  public,  and  common 
railways,  which  are  generally  so  constructed  as  altogether  to 
exclude  a  portion  of  the  street  from  public  use  in  the  accus- 
tomed modes."  2  Dill.  Munic.  Corp.,  3d  ed.,  sec.  722.  Judge 
CooLEY  recognizes  the  distinction  between  horse  railroads 
and  ordinary  steam  railroads,  and  expresses  the  opinion  that 
the  laying  down  of  a  steam  railroad  track  does  add  a  new 
burden,  entitling  the  owner  of  the  fee  to  compensation,  but 
that  laying  and  operating  a  horse  railroad  does  not.  We 
quote  his  language : 

"  Perhaps  the  true  distinction  in  these  cases  is  not  to  be 
found  in  the  motive-power  of  the  railway,  or  in  the  question 
whether  the  fee-simple  or  a  mere  easement  was  taken  in  the 
original  appropriation,  but  depends  upon  the  question  whether 
the  railway  constitutes  a  thoroughfare,  or,  on  the  other  hand, 
is  a  mere  local  convenience.    When  land  is  taken  or  dedicated 
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for  a  town  street,  it  is  unquestionably  appropriated  for  all  the 
ordinary  purposes  of  a  town  street ;  not  merely  the  purposes  to 
which  such  streets  were  formerly  applied,  but  those  demanded 
by  new  improvements  and  new  wants.  Among  these  pur- 
poses is  the  use  for  carriages  which  run  upon  a  grooved  track ; 
and  the  preparation  of  important  streets  in  large  cities  for 
their  use  is  not  only  a  frequent  necessity,  which  must  be  sup- 
posed to  have  been  contemplated,  but  it  is  almost  as  much  a 
matter  of  course  as  the  grading  and  paving.  The  appropria- 
tion of  a  country  highway  for  the  purposes  of  a  railway,  on 
the  other  hand,  is  neither  usual  nor  often  important ;  and  it 
can  not  with  any  justice  be  regarded  as  within  the  contem- 
plation of  the  parties  when  the  highway  is  first  established. 
And  if  this  is  so,  it  is  clear  that  the  owner  can  not  be  con- 
sidered as  compensated  for  the  new  use  at  the  time  of  the 
original  appropriation."     Cooley  Const.  Lim.  556. 

The  doctrine  of  the  eminent  jurists,  from  whose  works  we 
have  quoted,  is  fully  sustained  by  the  adjudged  cases.  EUiott 
V.  Fair  Haven,  etc.,  R.  R.  Co.,  32  Conn.  579 ;  Hinchman  v. 
Pateraon  Horse  R,  R.  Co.,  17  N.  J.  Eq.  75 ;  Jersey  City,  etc., 
R.  R.  Co.  V.  Jersey  City,  etc..  Horse  R.  R,  Co.,  20  N.  J.  Eq. 
61 ;  Cincinnati,  etc..  Street  R.  W.  Co.  v.  Cumminsville,  14  Ohio 
St.  523;  Hobart  v.  MUwaukee  CUy  R.  R.  Co.,  27  Wis.  194; 
S.  C.  9  Am.  R,  461 ;  Attorney  General  v.  Metropolitan  R.  R. 
Co.,  125  Mass.  515;  Brown  v.  Diiplessis,  14  La.  An.  842; 
Savannah  and  Thunderbolt  R.  R.  Co.  v.  The  Mayor,  dc.,  45 
Ga.  602 ;  Peddicord  v.  BaHimore,  etc.,  R.  W.  Co.,  34  Md.  463. 

In  the  recent  case  of  Hiss  v.  Baltimore,  etc.,  R.  W.  Co.,  52 
Md.  242  (8.  C.  36  Am.  Rep.  371),  express  and  full  approval 
is  given  to  the  doctrine  maintained  by  Judge  Dillon  and  by 
Judge  Cooley.  The  Supreme  Court  of  Iowa  has  very  re- 
cently given  this  general  subject  a  thorough  consideration  in 
the  case  of  Stanley  v.  The  City  of  Davenport,  54  Iowa,  463, 
and  it  waa  there  held  that  a  municipal  corporation  had  no 
authority  to  grant  a  right  to  a  street  railway  to  use  steam  as 
the  motor  power,  but  it  was  conceded  that  ordinary  horse  rail- 
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ways  might  be  operated  upon  the  streets  without  imposing  an 
additional  burden  upon  the  owner  of  the  fee. 

The  question  has  been  so  fiilly  discussed  in  the  cases  and 
text-books  to  which  we  have  referred  that  nothing  of  impor- 
tance or  of  interest  can  be  added.  The  rule  sustained  both 
by  principle  and  authority  is,  that  a  horse  railway  may  be 
placed  and  operated  upon  the  streets  of  a  municipal  corpora- 
tion without  increasing  the  burden  of  the  servitude,  and  that 
the  owner  of  the  fee  is  not  entitled  to  compensation  because 
of  such  use  of  the  streets  upon  which  his  property  abuts. 

Judgment  affirmed. 


No.  8461. 

Fbisbie  et  al.,  Trustees  of  Clarksville,  v.  Fogg  et  al.    iS  lis 


TowK. — ConstitiUional  Law. — ^The  act  of  June  17th,  1852,  amendatory  of  the 
charter  of  Clarksvillei  as  far  as  it  authorizes  the  new  trustees  for  which 
it  provides,  to  sue  for  and  receive  the  funds  derived  from  the  sale  of  lots 
under  the  charter  of  1783,  granted  bj  Virginia,  does  not  impair  the  ob- 
ligation of  any  contract,  and  is  valid. 

Same. — Mandamus. — School  Law. — Mandamus  lies  by  an  officer  to  compel 
the  delivery,  by  his  predecessor,  of  the  records,  books  and  papers  of  the 
office,  and  to  compel  the  payment  of  money  which  the  officer  is  required 
by  law  to  apply  to  school  purposes,  the  needs  of  which  may  require  the 
prompt  application  of  the  money. 

From  the  Clark  Circuit  Court. 

J.  H,  Stotsenburgy  for  appellants. 
A.  Dowling,  for  appellees. 

Morris,  C. — The  appellants,  who  were  the  plaintiffs  below, 
allege  in  their  complaint,  that  they  are  the  trustees  of  the  town 
of  Clarksville,  in  Clark  and  Floyd  counties,  Indiana,  duly 
elected  and  appointed  as  such,  pursuant  to,  and  in  all  respects 
in  accordance  with,  "  All  act  amendatory  of  the  charter  of 
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Clarksville,"  approved  June  17th,  1852.  The  times  and  man* 
ner  of  their  election  and  qualification  are  stated  with  much 
particularity,  and  shown  to  be  in  conformity  to  said  amend- 
atory act. 

It  is  then  averred  that  the  appellees  call  themselves  the 
trustees  of  the  town  of  Clarksville,  and  that  they  have  in  their 
possession,  or  subject  to  their  control,  the  books,  papers  and 
other  property  of  said  town,  and  especially  a  fund  belonging 
to  said  town,  consisting  of  money  which  arose  from  the  sale 
of  the  lots  of  said  town  by  the  gentlemen,  trustees  of  the  same,, 
who  were  nominated  for  that  purpose  by  the  General  Assem- 
bly of  the  State  of  Virginia  in  1783,  prior  to  the  cession  of 
the  territory  northwest  of  the  Ohio  river  to  the  United  States ; 
that  the  said  fund  was  to  be  applied  by  said  gentlemen,  trus- 
tees, in  such  manner  as  they  should  judge  most  beneficial  to 
the  inhabitants  of  said  town ;  that  such  application  of  said 
funds  had  never  been  made. 

That  it  is  provided  by  the  16th  section  of  the  schedule,  an- 
nexed to  the  present  constitution  of  the  State  of  Indiana, 
that "  The  General  Assembly  may  alter  or  amend  the  charter 
of  Clarksville,  and  make  such  regulations  as  may  be  neces- 
sary for  carrying  into  effect  the  objects  contemplated  in  grant- 
ing the  same ;  and  the  funds  belonging  to  said  town  shall  be 
applied  according  to  the  intention  of  the  grantor.''  That  the 
funds  belonging  to  said  town,  for  said  purpose,  now  in  the 
hands  of  the  appellees,  or  subject  to  their  control,  amount  to 
over  twelve  thousand  dollars,  all  of  which  ought  of  right  to 
be  applied  in  the  manner  provided  for  by  the  act  of  June  17th, 
1852,  under  which  the  appellants  are  acting  as  trustees;  that 
before  the  commencement  of  this  suit,  and  so  soon  as  the  board 
of  trustees  was  organized,  the  plaintiffs,  as  such  trustees,  called 
upon  the  appellees,  who  are  the  late  trustees  and  officers  of 
said  town,  and  the  only  persons  having  said  funds  in  their 
possession,  or  under  their  control,  and  demanded  of  them  the 
surrender  to  the  plaintiffs,  as  such  trustees,  of  all  the  books, 
papers  and  property  of  every  description  in  their  possession 
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belonging  to  said  town^  but  that  the  appellees  then  and  there  re- 
fiised^  and  still  refiise^  to  surrender  the  same  to  the  appellants. 
The  plaintiffs  below  prayed  that  an  alternative  writ  of  man- 
date might  be  issued  against  the  appellees,  requiring  them  and 
each  of  them  to  surrender  to  the  appellants  the  books,  papers 
and  funds  belonging  to  said  town,  in  their  possession  or  sub- 
ject to  their  control,  or  in  the  possession  or  subject  to  the 
control  of  either  of  them,  or  show  cause  to  the  contrary. 

The  complaint  was  duly  verified  by  the  appellants.  An 
alternative  writ  of  mandate,  reciting  the  complaint,  was  issued 
in  due  form  by  the  court,  requiring  the  appellees  to  surrender 
the  books,  papers  and  property  in  their  possession,,  belonging 
to  said  town,  to  the  appellants,  or  show  cause  why  they  should 
not. 

The  appellees  appeared  and  demurred  to  the  writ  for  the 
following  reasons : 

First.  Because  the  said  plaintiffs  have  not  capacity  to  sue. 

Second.  Because  said  alternative  writ  does  not  state  &ct8 
sufficient  to  constitute  a  cause  of  action. 

The  court  sustained  the  demurrer  and  rendered  final  judg- 
ment for  the  appellees.  The  plaintiffs  appealed  and  assign^aa 
error  the  sustaining  of  said  demurrer. 

The  question  presented  by  the  record  for  decision  is,  have 
the  appellants,  as  the  trustees  of  the  town  of  Clarksville,  a 
right  to  the  possession  of  the  books,  papers  and  fiinds  belong- 
ing to  the  town,  or  the  right  to  the  possession  of  any  of  them  ? 

The  town  of  Clarksville,  embracing  within  its  boundaries 
1,000  acres  of  land,  was  laid  out  as  a  town  under  an  act  of 
the  State  of  Virginia  in  1783.  At  that  time  the  State  of  Vir- 
ginia claimed  to  be  the  owner  of  the  territory  northwest  of 
the  Ohio  river,  embracing  the  State  of  Indiana.  The  Assem- 
bly of  Virginia  granted  to  "  Col.  George  Rogers  Clark,  and 
the  officers  and  soldiers  who  assisted  in  the  reduction  of  the 
British  posts  in  the  Illinois,^'  one  hundred  and  fifty  thousand 
acres  of  land  on  the  northwest  side  of  the  Ohio  river.  By  a. 
statute  of  Virginia,  passed  in  1783,  a  board  of  commissioners. 
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was  created  for  the  purpose  of  locating  and  surveying  the 
grant.  It  was  made  the  duty  of  this  board  to  lay  out  *'  one 
thousand  acres  at  the  most  convenient  place  "  in  said  grant, 
*^for  a  town/'  By  the  2d  section  of  said  act  it  was  provided, 
^'  that  a  plat  of  the  said  one  thousand  acres  of  land  laid  off  for  a 
town,  shall  be  returned  by  the  surveyor  to  the  court  of  the 
county  of  Jefferson,  to  be  by  the  clerk  thereof  recorded ;  and 
thereupon  the  same  shall  be  and  is  hereby  invested  in  Wil- 
liam Fleming,  John  Edwards,  John  Campbell,  Walker  Daniel, 
George  Rogers  Clark,  John  Montgomery,  Abraham  Chaplin, 
John  Bailey,  Robert  Todd,  and  William  Clark,  gentlemen, 
trustees,  to  be  by  them,  or  any  five  of  them,  laid  off  into  lots 
of  half  an  acre  each,  with  convenient  streets,  and  public  lots, 
which  shall  be  and  the  same  is  hereby  established  a  town  by 
the  name  of  Clarksville." 

It  was  further  provided  in  the  2d  section  of  said  act,  ''That 
after  the  said  lands  shall  be  laid  off  into  lots  and  streets,  the 
said  trustees,  or  any  five  of  them,  shall  proceed  to  sell  the 
same,  or  so  many  as  they  shall  judge  expedient,  at  public 
auction,  for  the  best  price  that  can  be  had,  *  *  *  i^^j 
th6  money  arising  from  such  sale,  shall  be  applied  by  said  trus- 
tees in  such  manner  as  they  may  judge  most  beneficial  for  the 
inhabitants  of  the  said  town  •  *  *  *  ^nd,  in  case  of  the 
death,  removal  out  of  the  county,- or  other  legal  disability,  of 
any  of  said  trustees,  the  remaining  trustees  shall  supply  such 
vacancies  by  electing  others,  from  time  to  time,  who  shall  be 
vested  with  the  same  powers  as  those  particularly  nominated 
in  this  act/'     1  G.  &  H.  723. 

In  the  case  of  Garr  v.  McGampbeU,  61  Ind.  97,  the  court, 
in  speaking  of  the  act  of  the  State  of  Virginia  of  1783,  says: 

''  It  is  a  part  of  the  history  of  this  State,  of  which  we  take 
notice,  that  this  grant  of  land  by  Virginia  to  the  officers  and 
and  soldiers  of  Col.  George  Rogers  Clark^s  Illinois  Regiment, 
sometimes  called  '  Clark's  Grant,'  and  sometimes  the  '  Illinois 
Grant,'  was  surveyed  and  located  adjacent  to  the  fiiUs  of  the 
Ohio  river,  lying  chiefly  in  Clark  county,  but  extending  west- 
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ward  into  Floyd  county,  and  northward  into  Scott  county,  in 
this  State ;  and  that  the  town  of  Clarksville  was  located  and 
laid  out  in  the  two  counties  of  Clark  and  Floyd,  and  abutting 
on  the  Ohio  river." 

By  the  cession  of  the  territory  northwest  of  the  Ohio  river 
to  the  United  States,  the  jurisdiction  of  the  State  of  Virginia 
over  the  same  ceased,  and  by  the  admission  of  Indiana  into 
the  Union  as  a  State,  sovereign  jurisdiction,  except  for  na- 
tional purposes,  over  the  town  of  Clarksville,  passed  to  and 
vested  in  her. 

By  the  16th  section  of  the  schedule  of  rights  annexed  to  the 
present  constitution  of  the  State,  it  is  provided  that "  The 
Greneral  Assembly  may  alter  or  amend  the  charter  of  Clarks- 
ville, and  make  such  regulations  as  may  be  necessary  for  carry- 
ing into  effect  the  objects  contemplated  in  granting  the  same ; 
and  the  funds  belonging  to  said  town  shall  be  applied'  accor- 
ding to  the  intention  of  the  grantor." 

The  only  charter  which  the  town  of  Clarksville  had,  at  the 
time  of  the  adoption  of  the  present  constitution,  was  that  pro- 
vided by  the  statute  of  Virginia,  hereinbefore  referred  to.  It 
is  obvious,  therefore,  that  the  purpose  of  section  16  of  the 
schedule  was  to  authorize  such  legislation  as  might  be  neces- 
sary to  carry  into  effect  the  objects  contemplated  by  the  Vir- 
ginia statute  of  1783,  and  to  secure  the  application  of  the 
money  arising  from  the  sale  of  the  lots  in  the  town  to  pur- 
poses intended  to  be  promoted  by  Virginia,  the  grantor,  as 
expressed  in  said  act. 

The  act  of  June  17th,  1852,  was  passed  with  the  view  of 
accomplishing  the  purposes  suggested  by  the  16th  section  of 
the  schedule  to  the  constitution.  Its  title  is,  '^An  act  amenda- 
tory of  the  charter  of  the  town  of  Clarksville,  in  Clark  and 
Floyd  counties."  The  1st  section  provides :  "  That  the  num- 
ber of  trustees  for  said  town  shall  be  hereafter  limited  to  three, 
to  be  elected  in  the  manner  following,  to  wit:  One  to  beap- 
pointed  by  the  board  doing  county  business  for  the  county  of 
Vol.  78.— 18 
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Clark^  who  shall  be  a  resident  of  said  county ;  one  to  be  ap- 
pointed by  the  board  doing  county  business  for  the  county  of 
Floyd^  to  reside  within  said  last  named  county ;  and  the  third 
to  be  elected  by  the  qualified  voters  residing  within  the  bounds 
of  said  town  of  Clarksville^  who  shall  be  a  householder  and 
resident  voter  within  the  same^  who  shall  severally  continue 
in  office  for  one  year  after  their  election,  and  until  successors 
are  duly  elected  and  qualified,  which  election  shall  be  made 
annually  on  the  first  Monday  in  September/' 

The  3d  section  provides  that  such  trustees,  when  so  elected, 
"  shall  be  vested  with  all  the  powers  and  perform  all  the  du- 
ties incident  to  said  office  of  trustee,  heretofore  possessed  and 
performed  by  their  predecessors,  together  with  such  other 
powers  and  duties  as  may  be  prescribed  by  law.  They  shall 
appoint  a  secretary,  treasurer,  marshal,  with  such  other  offi- 
cers aild  agents  as  may  become  necessary  for  the  transaction 
of  their  business."  They  are  authorized  to  adopt  by-laws  for 
the  government  of  the  corporation. 

By  the  4th  section,  the  trustees  are  authorized  to  prescribe 
the  duties  of  the  officers  appointed  by  them,  and  fix  their  com- 
pensation. 

The  5th  section  provides  that,  ^^  So  soon  as  the  said  board 
shall  be  organized  and  qualified,  the  said  trustees  shall  fi^rth- 
with  call  upon  the  late  trustees  and  officers  of  said  corpora- 
tion, and  demand  of  them  the  surrender  up  to  said  new  trus- 
tees  of  all  the  books,  papers  and  property  of  every  description 
in  their  possession  belonging  to  said  corporation ;  and  if  not 
surrendered  on  demand  they  are  hereby  vested  with  all  the 
necessary  authority  to  compel  the  same  by  due  process  of  law." 

The  6th  and  subsequent  sections  of  the  act  provided  for  the 
application  of  the  funds  which  may  come  into  the  hands  of 
the  trustees,  to  school  purposes,  and  need  not  be  particularly 
noticed. 

It  is  alleged  that  one  of  the  appellants  was  appointed  a 
trustee  by  the  board  doing  county  business  for  the  county  of 
Clark,  and  that  he  resided  in  said  county ;  that  another  was 
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appointed  by  the  board  doing  county  business  in  the  county 
of  Floyd,  who  resided  therein ;  that  the  third  was  elected  by 
the  voters  of  said  town  of  Clarksville,  and  that  he  was  a 
householder  and  resident  voter  within  the  same. 

It  ^ould  seem  to  follow  from  the  facts  stated  in  the  com- 
plaint and  admitted  by  the  demurrer,  that  the  capacity  of  the 
appellants  to  sue,  as  the  trustees  of  the  town  of  Clarksville,  is 
beyond  question,  unless,  indeed,  the  act  of  June  17th,  1852, 
is  invalid  and  void. 

It  is  insisted  by  the  counsel  for  the  appellees,  that  in  so  far 
as 'the  act  of  June  17th,  1852,  authorizes,  or  attempts^to  au- 
thorize, the  appellants,  as  trustees  of  the  town  of  Clarksville, 
chosen  pursuant  to  its  terms  and  acting  under  its  provisions, 
to  demand  or  recover  from  the  appellees  any  part  of  the  funds 
described  in  the  complaint  and  writ,  it  is  in  violation  of  the 
constitution  of  the  United  States  and  of  this  State,  The  ap- 
pellees claim  that,  under  the  act  of  Virginia,  they,  by  accept- 
ing the  trust  therein  created,  became  vested  with  the  legal 
title  to  the  1,000  acres  of  land,  and  that  the  State  of  Indiana 
had  no  power  to  divest  them  of  the  title  so  acquired ;  that, 
by  accepting  the  title  they  entered  into  a  contract  with  the 
State  of  Virginia,  the  obligations  of  which  can  not  be  impaired 
by  State  legislation  or  constitutional  amendment ;  that  to  di- 
vest them  of  the  custody,  control  and  management  of  the 
money  arising  from  the  sale  of  lots  in  the  town  of  Clarksville, 
would  not  only  impair  but  destroy  said  contract,  and  defeat 
the  intention  and  purpose  of  the  State  of  Virginia  in  creating 
the  trust.  It  may  be  conceded,  that  if  the  act  of  June  17th, 
1852,  will  have  the  effect  to  impair  the  obligation  of  any  con- 
tract made  between  the  State  of  Virginia  and  the  appellees, 
it  is  so  &r  void. 

But  it  is  quite  clear  that  the  donation  of  the  1,000  acres  of 
land  was  made  by  the  State  of  Virginia  for  the  benefit  of  the 
inhabitants  of  Clarksville,  and  not  for  the  benefit  of  the  trus- 
tees in  whom  the  legal  title  to  said  land  was  vested.  It  may 
also  be  assumed  as  indisputably  true,  that  the  trustees  took 
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the  title  upon  the  condition  that  they  would  disehai^  the 
trust,  and  faithfully  dispose  of  the  land  and  apply  the  pro- 
ceeds as  directed  by  the  act  creating  the  trust  and  vesting  the 
title.  Where,  as  is  charged  in  this  case,  the  trustees  have  ig- 
nored, for  almost  a  century,  the  trust,  and  &iled  to  apply  the 
money  received  to  the  uses  and  purposes  for  which  it  was  in- 
tended, they  may  be  removed  and  required  to  pay  over  to  new 
trustees  the  money  held  by  them  in  defiance  of  the  rights  of 
the  cestui  que  trust.  Perry  on  Trusts,  sections  275,  276,  281, 
and  cases  cited  by  him. 

Whatever  control  the  State  of  Virginia,  through  its  courts 
•r  otherwise,  might  have  exercised  over  the  trustees  nomina- 
ted in  the  act  of  1783,  before  the  cession  of  the  Northwest 
Territory  to  the  United  States,  might  be 'legitimately  exer- 
cised by  the  State  of  Indiana,  at  any  time  since  its  organiza- 
tion as  a  State. 

It  was  obviously  the  purpose  of  the  act  of  June  17th,  1852, 
to  provide  for  the  application  of  the  funds  which  had  arisen 
from  the  sale  of  lots  in  Clarksville  to  the  purposes  contem- 
plated by  the  act  of  Virginia.  The  complaint  in  this  case 
shows  that  lots  in  said  town  had  been  sold,  and  that  some 
$12,000  had  been  received  by  the  appellees  from  such  sales, 
which  had  never  been  applied  in  accordance  with  the  law.  It 
charges  the  appellees  with  having  abused  their  trust,  and  wifli 
misapplying  the  trust  funds,  and  asks  that  they  shall  pay  over 
to  the  appellants,  as  the  legally  chosen  representatives  of  the 
inhabitants  of  said  town,  the  trust  fund,  that  they  may  apply 
ijb  to  the  use  and  for  the  benefit  of  the  inhabitants  of  the  town 
in  the  construction  of  a  school-house  and  in  payment  of  the 
tuition  of  their  children.  Had  the  appellees  applied  the  funds 
as  received  for  the  benefit  of  the  inhabitants  of  Clarksville, 
the  trust  would  have  been  executed  long  ago,  and  the  donees 
would  have  been  in  the  enjoyment  of  the  fund.  Through  the 
appellants,  as  their  legally  constituted  trustees,  they  now  de- 
mand the  fund,  that  it  maybe  applied  for  their  benefit.  Upon 
the  fects  stated,  we  think  the  appellees  should  respond  by  a 
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surrender  of  the  funds  so  long  withheld  by  them  from  those 
for  whose  use  they  were  intended. 

Assuming  as  we  do^  that  the  act  of  June  17th^  1852^  is 
valid;  do  the  fiicts  stated  in  the  writ  entitle  the  appellants  to 
the  relief  demanded^  or  to  any  part  of  it?  The  demurrer  ad- 
mits the  &cts  stated  in  the  writ,  so  &r  as  they  are  well  pleaded. 
It  admits  that  the  appellants  are  the  trustees^  properly  elected 
and  qualified;  of  the  town  of  Clarksville ;  that  they,  as  such 
trustees,  demanded  of  the  appellees,  before  the  commencement 
of  these  proceedings,  the  books,  papers  and  property  in  their 
possession,  belonging  to  the  town  of  Clarksville ;  it  admite 
that  the  appellees  had  in  their  possession,  books,  papers  and 
property  belonging  to  said  town,  and  that,  upon  demand,  they 
refuse  to  surrender  the  same  to  the  appellants,  as  trustees  of 
said  town ;  it  further  admits  that  the  appellees  claimed  to  be 
the  former  trustees  of  said  town,  and  that,  as  such,  they  had 
possession  of  books,  papers  and  money  belonging  to  the  town 
of  Clarksville.  Upon  these  fects  are  the  appellants  entitled 
to  the  surrender  to  them,  in  this  proceeding,  of  the  books, 
papers  and  money,  or  either  of  them  ?  If  entitled  to  the  books, 
or  to  the  books  and  papers,  though  not  to  the  money,  the  de- 
murrer to  the  writ  should  have  been  overruled. 

It  is,  we  think,  quite  clear  that  the  proper  and  appropriate 
remedy  to  recover  the  books  and  papers  belonging  to  the  town 
of  Clarksville  is  the  one  adopted  in  this  case.  "  Wherever 
the  term  of  an  officer  has  expired,  he  may  be  compelled  by 
mandamus  to  turn  over  to  his  successor  all  records  and  books 
pertaining  to  his  office  to  which  the  public  are  entitled  to  ac- 
cess. And  the  writ  may  even  be  granted  for  this  purpose 
in  aid  of  the  person  declared  duly  elected  to  the  office."  High 
on  Extraordinary  Legal  Remedies,  section  74.- 

Dillon  says :  "  Mandamus  *  is  a  proper  remedy  for  the 
duly  elected  officer  of  a  municipal  corporation  to  obtain  posses- 
sion of  the  seal,  books,  papers,  and  records  appertaining  to 
such  office,  from  his  predecessor."  Dillon  Munic.  Corp.,  sec- 
tion 684. 


278  SUPREME  COURT  OF  INDIANA, 

Frisbie  et  at,  Trustees  of  Clarksville,  v,  Fogg  el  a/. 

There  can  be  no  doubt^  we  think,  that  the  &et8  stated  in 
the  complaint  entitled  the  appellants  to  the  books  and  papers 
belonging  to  the  town  of  Clarksville. 

In  the  case  of  Commonwealth  v.  Gammers  of  Allegheny  Cownty^ 
37  Pa.  St.  277,  Justice  Thompson  says : 

^^  Mandamus  is  a  high  prerogative  and  remedial  writ,  llie 
appropriate  functions  of  which  are  the  enforcement  of  duties 
to  the  public,  by  officers  and  others,  who  either  neglect  or  re- 
fiise  to  perform  them.  It  follows,  therefore,  that  those  to 
whom  it  may  be  appropriately  directed,  owe  some  duty  to  the 
public,  and  are  under  obligation  to  perform  it ;  and  for  the 
enforcement  of  which  there  is  no  other  specific  legal  remedy." 

The  appellees,  since  the  passage  of  the  act  of  June  1 7th,  1852, 
have  held  the  funds  of  the  town  of  Clarksville,  according  to 
the  averments  of  the  complaint,  in  trust  for  the  education  of 
the  children  of  the  town,  for  by  the  act  the  funds  are  devoted 
to  school  purposes.  They  owed  some  duty  to  the  public  as 
to  those  funds.  It  was  their  duty  under  the  law,  upon  the 
expiration  of  their  term  of  office,  to  pay  over  to  the  officers 
chosen  to  secure  the  same,  the  funds  belonging  to  said  town 
for  the  benefit  and  tuition  of  the  children  living  therein,  and 
to  deliver  to  their  successors  the  books,  papers  and  records  of 
said  town ;  and  this  was  a  part  of  their  official  duty.  It  is 
an  implied  condition,  annexed  to  every  office,  that  the  incum- 
bent shall,  at  the  expiration  of  his  term  of  office,  pay  over  to 
the  person  appointed  by  law  to  receive  them  the  public  funds 
which  may  have  come  into  his  hands  as  such  officer.  It  may 
possibly  be  said  that  it  is  to  be  presumed  that  the  appellants, 
as  trustees,  had  appointed  a  treasurer  of  said  town,  and  made 
it  his  duty  to  receive  and  hold  said  funds.  But  nothing  of 
this  kind  is  aUeged  in  the  complaint.  It  states  that  the  ap- 
pellants are,  as  trustees  of  the  town,  entitled  to  the  funds  sued 
for,  and  the  act  of  June  17th,  1852,  expressly  authorized  them 
to  sue  for  and  recover  the  same  by  due  process  of  law. 

In  the  case  of  Johnson  v.  Smith,  64  Ind.  276,  in  which  the 
appellants  sought  to  compel  the  appellee,  by  mandamus,  to  pay 
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over  to  them,  as  scliool  trustees  of  Monroe  City^  funds  which 
had  come  into  his  hands  improperly^  belonging  to  the  school 
corporation  of  Monroe  City^  the  court  say : 

'*  Whatever  sums  of  money  the  appellee  had  received,  by 
reajson  or  on  account  of  the  school  children,  residing  within  the 
territorial  limits  of  the  school  town  of  Monroe  City,  or  trans- 
ferred thereto  for  school  purposes,  the  appellants,  as  soon  as 
they  had  qualified  and  organized,  as  by  law  required,  as  the 
trustees  of  said  school  town,  had  the  right  to  demand  and  re- 
ceive from  the  appellee,  and  he  could  not  lawfully  withhold 
it  upon  any  ground.  He  held  and  had  received  the  money  in 
trust  for  the  tuition  of  those  children,  and  the  appellants  alone, 
as  the  trustees  of  the  school  town,  had  the  right  under  the  law 
to  apply  and  disburse  the  money  to  and  for  the  purpose  for 
•which  it  was  intended.'' 

The  above  language  might  be  applied  literally  to  the  case 
before  us. 

Whatever  sums  the  appellees  received  from  the  sale  of  lots 
in  Clarksville,  were  held  by  them  in  trust  for  the  tuition  of 
the  children  of  Clarksville ;  the  appellants,  as  soon  as  quali- 
fied and  organized  as  the  trustees  of  said  town,  had  a  right  to 
demand  and  receive  such  funds,  and  the  appellees  could  not 
lawfully  withhold  such  funds  on  any  ground.  They  held  such 
funds  in  trust  for  the  school  children  of  Clarksville,  and  the 
appellants,  as  the  trustees  of  said  town,  had  the  right,  under 
the  law,  to  apply  and  disburse  the  funds  for  their  benefit. 

It  may  be  said  that,  in  the  case  from  which  we  have  just 
quoted,  as  well  as  in  the  case  now  in  hearing,  the  trustees 
might  have  sued  for  and  recovered  the  money  in  an  ordinary 
action  under  the  code,  and  that,  therefore,  this  proceeding  for 
the  money  can  not  be  sustained.  The  law  gives  no  specific 
remedy  in  this  case,  nor  can  it  be  said  that  an  action  under 
the  code  would  be  adequate.  The  necessities  which  might 
call  for  the  prompt  disbursement  of  school  funds,  and  the  unse- 
cured condition  of  the  money,  might  render  an  action  under 
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the  code  inadequate  and  insufficient.  It  has  been  repeatedly 
held,  that,  where  there  is  a  clear  legal  right  in  the  relator,  the 
writ  will  not  be  refused  merely  because  there  is  a  remedy  in 
equity,  or  a  remedy  at  law,  if  it  is  applicable  to  the  purpose. 
The  Indianapolis^  etc.,  B.  B,  Co,  v.  The  Staie,  37  Ind,  489. 

We  think  the  demurrer  to  the  complaint  should  have  been 
overruled. 

Per  Curiam. — It  is  ordered,  upon  the  foregoing  opinion, 
that  the  judgment  below  be  reversed,  at  the  costs  of  the  ap- 
pellees. 


No.  9098.    . 
Day  v.  The  School  City  op  Huntington. 

Pbactice, — Supreme  Court. — Appeal, — Lapse  of  Time, — Dismissal — Lapse  of 
time  for  the  taking  of  an  appeal  to  the  Supreme  Court  may  be  pleaded 
in  bar  of  the  appeal ;  or  the  question  may  be  raised  on  motion. 

Same. — Disability  of  Appellant — A  motion  to  dismiss  an  appeal  not  taken 
in  time  will  be  sustained,  unless  the  appellant  shows  that  he  was  under 

•  disability. 

Same. — Agreement  for  Submission, — ^An  agreement  by  the  appellee  for  the 
submission  of  the  cause,  entered  on  the  transcript  more  than  a  year  be- 
fore the  filing  thereof,  does  not  affect  the  appellee's  right  to  move  for 
a  dismissal  of  the  appeal  because  not  taken  in  time. 

From  the  Huntington  Circuit  Court. 

L.  P.  MiUigan,  A.  Moore  and  T.  L.  Lucas,  for  appellant. 
W.  H.  Trammel,  B.  F.  Ibach,  N.  B.  Taylor,  F.  Band  and 
E.  Taylor,  for  appellee. 

Woods,  J. — ^The  appellee  has  moved  to  dismiss  the  appeal 
because  not  taken  within  the  time  allowed  by  law. 

The  judgment  was  entered  on  the  8th  day  of  November,  A. 
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D.  1877,  and  the  transcript  was  filed  in  this  court  on  the  24th 
day  of  November,  A.  D.  1880.  By  the  act  of  March  14th,. 
1877,  Acts  1877,  Spec.  Sess.,*p.  59,  it  was  required  that  "Ap- 
peals in  all  cases  hereafter  tried  must  be  taken  within  one 
year  from  the  time  the  judgment  is  rendered ;  in  all  cases, 
heretofore  tried,  must  be  taken  within  one  year  from  the  time 
this  act  takes  efiect ;  but  the  time  allowed  the  appellant,  by 
the  pre-existing  law,  shall  not  be  enlarged.  Where  the  ap- 
pellant is  under  legal  disabilities,  at  the  time  the  judgment  is 
rendered,  he  may  have  his  appeal  at  any  time  within  one  year 
after  the  disability  is  removed." 

In  the  case  of  Buntin  v.  Hooper,  59  Ind.  589,  it  was  said  r 
"With  a  view  to  simplicity  and  facility  of  practice,  and  the 
early  disposition  of  causes  improperly  appealed  afl;er  the  time 
limited  therefor,  we  have  concluded  to  dispose  of  such  ques- 
tions on  motion,  upon  due  notice  to  the  opposite  party. 
This  is  not  intended,  however,  to  prevent  the  appellee,  if  he 
shall  see  proper  to  do  so,  from  pleading  the  lapse  of  time  in 
bar  of  the  appeal.  In  this  case,  it  is  not  shown  that  the  ap- 
pellant was  under  any  disability,  and  the  appeal  must  be  dis- 
missed." 

So,  in  the  case  now  before  us,  it  is  not  shown  or  claimed 
that  the  appellant  was  under  any  disability. 

The  agreement  for  the  submission  of  the  cause  on  appeal, 
which  was  endorsed  on  the  transcript  more  than  a  year  before 
the  filing  of  the  transcript  in  this  court,  does  not  affect  the 
question  raised  by  the  motion  to  dismiss.  It  is,  therefore, 
immaterial  to  consider  whether  the  agreement  was  made  by 
an  authorized  agent  orettorney  of  the  appellee. 

The  appeal  is  dismissed,  at  the  costs  of  the  appellant. 
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/'^  m  Johnson  v.  Gibson. 
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MoBTQAOE. — (hrUrcui. — Chnstruction. — Corporaiion. — A  mortgage   executed 
by  G.,  describing  himself  as  president  of  a  turnpike  corporation,  mortgag- 
ing the  road  of  the  corporation,  and  containing  a  covenant  to  pay  the  sum 
secured,  which  was,  in  fact,  given  to  secure  a  loan  to  the  corporation,  and 
144   1^  ^^  given  and  accepted  as  the  instrument  of  the  corporation,  will,  it  seems, 

147   436  be  so  held,  and  not  the  instrument  of  the  person  whose  name  it  bears. 

W  ^J         Same. — After  the  mortgagee  had,  in  a  suit  against  the  corporation,  obtained 
^=1=^1  against  it  a  foreclosure  and  personal  judgment  for  the  debt,  he  wiU  be 

157   ^1  bound  by  the  construction  which  he  has  thus  placed  upon  the  instrument. 

Same. — Pleading. — GorporcUion, — ^An  answer  in  such  case,  which  shows  the 
use  of  a  name  importing  a  corporation,  the  exercise  of  corporate  fran- 
chises, a  dealing  with  it  by  the  plaintiff  as  such,  that  he  was  an  officer  of 
it,  and  obtained  a  judgment  against  it,  sufficiently  shows  the  existence 
of  the  corporation,  without  a  direct  averment  that  it  was  a  corporation. 

From  the  Shelby  Circuit  Court. 

J,  B,  McFadderiy  J".  W.  Tomlinaon  and  E,  8.  StihoeU^  for 
appellant. 

A.  Major  and  8.  Major,  for  appellee. 

Elliott,  C.  J. — Appellant  sued  the  appellee  upon  a  mort- 
gage reading  as  follows : 

"  I,  Cartaline  N.  Gibson  (President  of  the  Brandywine, 
Boggstown  and  Sugar  Creek  Extension  Turnpike  Company), 
of  Shelby  county,  State  of  Indiana,  mortgage  and  warrant  to 
•  Eli  Johnson  the  following  real  estate  situate  in  Shelby  county, 
Indiana,  to  wit :  Brandy  wine,  Boggstown  and  Sugar  Creek 
Extension  Turnpike  Road,  to  secure  the  payment  of  $672.62, 
due  June  1st,  1872,  interest  at  10  percent.,  payable  quarterly, 
and  the  mortgagor  expressly  agrees  to  pay  the  sum  of  money 
above  named  without  relief  from  valuation  laws.  In  wit- 
ness whereof,  the  mortgagor  has  hereto  set  his  hand  and 
seal  this  26th  day  of  December,  1870. 

(Signed)  "C.N.Gibson, 

President  Brandywine,  Boggstown  and  Sugar  Creek  Exten- 
sion Turnpike  Co." 
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Appellee's  answer  alleges  that  the  mortgage  was  executed 
for  monej  borrowed  by,  and  applied  to  the  use  of,  the  turn- 
pike company ;  that  appellant  was  a  director  of  said  company 
and  well  knew  for  what  purpose  the  money  was  borrowed  and 
used ;  that  the  mortgage  was  executed  by  the  appellee  as  the 
president  of  said  company,  and  in  the  company^s  behalf;  that 
it  was  taken  by  the  appellant,  not  as  the  mortgage  of  the  ap- 
pellee, but  as  that  of  the  turnpike  company ;  that  the  money 
obtained  upon  the  mortgage  was  paid  by  appellant  to  the 
treasurer  of  said  company,  and  was  used  in  the  construction 
of  the  company's  road.  It  is  also  alleged  that  the  appellant 
instituted  an  action  upon  the  said  mortgage  against  the  Bran- 
dy wine  and  Boggstown  Extension  Turnpike  Company,  as  the 
maker  of  said  mortgage,  obtained  a  decree  for  the  sale  of  the 
road  therein  described  to  satisfy  the  sum  of  $728.67,  princi- 
pal and  interest  due  upon  the  said  mortgage ;  that  the  appel- 
lant also  recovered  a  personal  judgment  in  said  action  against 
the  corporation  for  the  said  sum,  and  that  the  judgment  and 
decree  are  in  full  force. 

Appellant  demurred  to  this  answer,  the  court  overruled  the 
demurrer,  appellant  elected  to  stand  upon  his  demurrer,  and  the 
court  gave  judgment  for  the  appellee.  From  this  judgment 
appellant  appeals. 

Appellant  insists  that  the  mortgage  created  a  personal  lia- 
bility against  the  appellee,  and  cites,  as  sustaining  his  propo- 
sition, the  following  cases :  Hays  v.  CrtUchery  54  Ind.  260 ; 
Aimen  v.  Hardin,  60  Ind.  119;  Pearse  v.  Welbom,  42  Ind. 
331.  Appellee  contends  that  the  mortgage  is  that  of  the  cor- 
poration, and  that  no  cause  of  action  is,  therefore,  shown 
against  hira  upon  the  promise  contained  in  the  mortgage. 
Counse\cite,as  supporting  his  contention,  Pitman  v.  Khiiner,  5 
Blackf.  250  (33  Am.  Dec.  459) ;  Mackenziev.  The  Board, etc.,72 
Ind.  189 ;  Gaffy.  Theis,  33  Ind.  307 ;  Pearse  v.  WeUxym,  supra; 
Means  v.  Swomistedt,  32  Ind.  87.  We  do  not,  however,  feel  called 
upon  to  decide  whether  the  mortgage,  considered  apart  from  all 
the  other  circumstances,  is  that  of  the  corporation,  or  that  of 
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the  appellee  individually.  The  case  comes  to  us  upon  the  an- 
swer, and  upon  the  answer  we  decide  it.  The  answer  states  a 
complete  defence.  It  clearly  shows  that  the  mortgage  was 
executed  as  the  mortgage  of  the  corporation,  upon  property 
which  the  corporation  owned;  that  it  was  accepted  as  the 
mortgage  of  the  corporation ;  that  appellant  paid  the  money 
to  a  corporate  officer ;  that  it  was  used  with  his  knowledge  for 
corporate  purposes;  that,  with  full  knowledge  of  all  the  fecte 
he  sought  and  obtained  against  the  corporation,  not  merely  a 
decree  of  foreclosure,  but  also  a  personal  judgment  upon  the 
promise  embodied  in  the  mortgage.  The  appellant  has,  in 
the  clearest  and  most  emphatic  manner,  given  a  construction 
to  the  contract.  He  can  not  "blow  both  hot  and  cold  with 
reference  to  the  same  transaction."  The  case  falls  within  the 
rule  sanctioned  in  Aimen  v.  Hardin,  60  Ind.  119.  It  was  there 
said  by  Word  en,  J :  "  The  note  would  seem  to  have  been  the 
note  of  the  company,  and  not  that  of  the  directors  who  signed  it. 
The  promise  was  made  by  them  as  directors  of  the  company, 
and  not  as  individuals.  Pearse  v.  Wdborrty  42  Ind.  331.  See, 
also,  Hays  v.  Crutcher,  54  Ind.  260.  But,  if  the  point  were 
doubtful,  the  plaintiff  herself  has  put  a  practical  construction 
upon  the  note,  by  treating  it  as  the  obligation  of  the  corporation, 
and  not  that  of  the  individuals  who  signed  it  as  directors.  She 
has  sued  the  corporation  upon  it,  and  obtained  judgment.  It 
is  said,  in  a  late  work  by  a  well-known  legal  writer,  that,  ^In 
a  doubtful  case,  the  interpretation  which  the  parties  them- 
selves have,  by  their  conduct,  practically  given  their  contract 
will  prevail.'  Bishop  Con.,  section  598."  The  doctrine  de- 
clared in  the  case  from  which  we  have  quoted  is  one  often  de- 
clared and  enforced.  Morris  v.  Thomas,  57  Ind.  316 ;  BeWs 
Adm'x  v.  Golding,  27  Ind.  1 73 ;  Crabb  v.  Atwood,  10  Ind. 
322 ;  Chicago  v.  Sheldon,  9  Wal.  50. 

In  the  mortgage  on  which  appellant's  case  is  founded,  there 
is  but  one  mortgagor  and  one  promise.  In  the  most  solemn 
manner  known  to  the  law,  he  has  obtained  a  judgment  that 
the  mortgage  is  that  of  the  corporation,  and  he  ought  not  now 
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to  be  allowed  to  insist  upon  a  different  construction  of  the  con- 
tract. The  construction  which  the  court  gave  the  contract  at 
his  solicitation  was  that  which  he  had  himself  given  it,  and  he 
is  not  in  a  situation  to  aver  that  it  was  not  the  correct  one. 

It  is  urged  in  a  supplemental  brief  filed  by  the  appellant, 
that  the  answer  does  not  show  that  there  was  any  such  cor- 
poration as  the  Brandywine,  Boggstown  and  Sugar  Creek 
Extension  Turnpike  Company.  This  question  is  really  dis- 
posed of  by  what  has  already  been  said.  The  appellant  has 
recognized  the  existence  of  the  corporation  and  has  treated  it 
as  having  executed  the  very  contract  upon  which  he  now  sues, 
and  can  not  now  deny  its  existence.  Baker  v.  Neff,  73  Ind. 
68.  But,  more  than  this,  the  answer  shows  the  use  of  a  cor- 
porate name,  the  existence  of  corporate  organization,  and  the 
exercise  of  corporate  functions  in  which  the  appellant  as  a  cor- 
porate officer  participated.  This  abundantly  shows  corporate 
existence.  Indeed,  the  rule  is  that  where  the  pleading  shows 
the  name  to  be  such  as  imports  a  corporation,*  it  will  be  suf- 
ficient. Indianapolis  Sun  Go.  v.  Horrelly  53  Ind.  527 ;  Mae- 
kemie  v.  Tfie  Board,  etc.,  72  Ind.  189. 

Judgment  affirmed. 


No.  8133. 

Cates  V.  Bales  et  al. 

Vendor  and  Purchaser. — Contract, — Meseission. — Fraud. — A  purchaser  of 
property  can  not  rescind  the  contract  for  fraud  so  long  as  he  retains  the 
property,  if  of  any  value. 

Same. — Pleading. — Answer. —  Vabie  of  Property. — Offer  to  Iteium. — An  an- 
swer seeking  to  avoid  the  payment  of  the  price  of  property  purchased,  on 
the  ground  of  fraud,  which  does  not  aver  that  the  property  was  of  no 
value,  or  does  not  aver  a  return  or  an  offer  to  return  the  property,  is 
insufficient  on  demurrer. 
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Same. — (hnaidenUion. — CopyrighL — Inmrcmoe  Flan, — A.  conrt  can  not  say 
that  the  transfer  of  an  instrument  for  the  organization  of  insurance 
companies  is  of  no  value,  as  the  vendor  of  such  property,  before  publi- 
cation, if  not  copyrighted,  is  entitled  to  control  its  disposition. 

Samxl — Instntetion, — An  instruction,  that  the  transfer  of  a  plan  for  the  or- 
ganization of  insurance  companies  is  of  no  value  because  there  is  no  lav 
in  this  State  authorizing  the  formation  of  such  companies,  is  erroneous. 

Instruction. — Evidence, — Ismea. — Practice, — Supreme  Court — An  instruc- 
tion, which  is  not  applicable  to  any  evidence  admissible  under  the  issues, 
is  erroneous,  and  will  reverse  the  case,  although  the  evidence  is  not  in 
the  record. 

From  the  Randolph  Circuit  Court. 

E.  L.  Watson,  J.  8,  Eagle  and  i.  W.  Study,  for  appellant 
A,  0.  Marsh,  A.  OvUett  and  W,  A.  Thompson,  for  appellees. 

Best^  C. — ^This  action  was  brought  by  the  appellant  against 
the  appellees^  upon  a  note  of  $125,  made  by  them  to  one  Seth 
Symons  and  by  him  endorsed  to  the  appellant. 

Each  defendant  filed  a  separate  answer  of  two  paragraphs, 
and  both  united  in  an  answer  of  three  paragraphs. 

Demurrers  for  want  of  facts  were  overruled  to  the  second 
and  third  paragraphs  of  the  joint  answer,  and  a  reply  in  de- 
nial was  filed. 

The  issues  were  submitted  to  a  jury  and  a  verdict  returned 
for  the  appellees.  A  motion  for  a  new  trial  was  overruled, 
and  a  judgment  rendered  upon  the  verdict.  The  appellant 
appeals,  and  assigns  as  error  that  the  court  erred  in  overrul- 
ing the  demurrers  to  the  second  and  third  paragraphs  of  the 
answer,  and  in  overruling  the  motion  for  a  new  trial. 

The  appellant,  in  his  brief,  concedes  that  the  second  para- 
graph of  the  answer  is  good,  and  this  will  not  be  noticed. 

The  third  averred  in  substance,  that  the  payee  of  the  note 
sued  upon  was  engaged  in  organizing  an  insurance  company 
in  Bandolph  county,  Indiana,  during  the  month  of  October, 
1876,  under  the  following  agreement  and  plan,  viz. : 

"  We,  the  undersigned,  agree  to  form  ourselves  into  a  mu- 
tual insurance  association,  for  the  protection  of  our  property 
against  damages  by  fire  and  lightning,  to  be  known  as  The 
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Farmers'  Insurance  Association  of county,  and  of 

State .     We  bind  ourselves  and  our  property  to  pay 

five  dollars  as  an  initiation  fee,  to  defray  the  expenses  of  get- 
ting up  this  organization;  and  we  bind  ourselves  and  our 
property  to  be  assessed  when  a  fire  occurs  to  any  amount  not 
to  exceed  the  amount  we  each  have  insured,  the  per  cent,  to 
pay  the  damages  of  any  fire  that  may  accidentally  occur  and 
the  expenses  of  such  notification  by  the  actuary.  No  money 
to  be  paid  except  the  initiation  fee  until  a  fire  takes  place^ 
then  we  agree  to  pay  the  assessment  within  thirty  days  after 
the  fire,  into  the  hands  of  the  actuary  of  the  association,  who 
shall  pay  said  assessment  to  the  persons  damaged.  The  ini- 
tiation fee  to  be  paid  to  the  person  who  gets  up  the  organ- 
ization. When  any  member  of  the  association  shall  dispose 
of  his  property  by  sale  or  otherwise,  he  shall  notify  the  actu- 
ary of  the  &ct.  He  will  be  held  responsible  for  the  assess- 
ment of  any  fire  that  may  occur  until  such  notification  has 
been  received  by  the  actuary .''  That  under  said  plan  the  fol- 
lowing agreement  was  written,  viz.:  ^^Each  of  us,  whose 
names  are  subscribed  below,  agree  to  be  one  of  one  hundred 
or  more  freeholders,  in  Randolph  county,  and  State  of  Indi- 
ana, to  form  an  association  upon  the  above  plan  and  for  the 
above  purpose,  under  the  specifications  named  therein  as 
above ;  provided^  Juywever^  that  the  signature  shall  in  no  case 
be  binding  on  us  if  the  above  number  is  not  obtained  in  our 
county  to  effect  an  organization. 

"  Names.  Postoffice  address." 

That  said  Symons  was  the  agent  of  said  Mendinhall,  and, 
to  induce  the  makers  to  execute  the  note  sued  upon,  repre- 
sented to  them  that  said  Mendinhall  had  obtained  a  copyright 
of  the  agreement  and  plan  above  set  out ;  that  he  had  the  ex- 
clusive right  to  use  such  plan  in  organizing  insurance  com- 
panies in  Randolph  county,  Indiana ;  that  he  had  already  ob- 
tained the  signatures  of  more  than  one  hundred  freeholders  of 
said  county  to  said  agreement ;  that  they  had  met,  organized 
as  a  corporation,  and  were  then  ready  to  do  business ;  that,  if 
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the  appellees  would  purchase  said  right  to  said  county^  they 
would  have  the  exclusive  right  to  organize  such  companies 
therein ;  that  they  could  easily  obtain  additional  names  to  such 
agreement^  and  would  be  entitled  to  five  dollars  for  each  ad- 
ditional name  obtained.  It  was  further  averred  that  they  were 
ignorant  of  the  insurance  business  and  of  the  manner  of  or- 
ganizing such  companies^  but^  relying  upon  the  representations 
so  made  by  said  Symons,  they  purchased  said  right,  which 
was  duly  transferred  to  them  by  written  assignment,  and  they 
executed  said  note  '^in  consideration  of  the  sale  to  them  of 
said  right  to  said  copyright  in  Bandolph  county,  Indiana,  and 
the  right  to  organize  said  insurance  companies  in  said  county 
on  said  plan,  and  receive  five  dollars  for  each  member  thereof, 
and  the  right  to  procure  and  add  additional  names  *  *  * 
to  said  association,  and  to  receive  five  dollars  for  each  member 
so  added,  and  for  no  other  consideration  whatever,  when,  in 
truth  and  in  fact,  said  Symons  had  not  procured  the  names 
of  one  hundred  freeholders  of  said  county  as  members  of  said 
association,  and  said  association  was  not  a  corporation,  and  is 
not  now  and  was  not  ready  for  business,  and  these  defendants 
did  not  have  the  exclusive  right  to  use  said  form  of  agree- 
ment and  organize  insurance  companies  on  said  plan  in  Ban- 
dolph county,  and  receive  five  dollars  initiation  fee  therefor 
from  each  person  who  became  a  member,  thereof,  and  they  did 
not  have  the  right  to  receive  five  dollars  for  each  member 
added  to  the  association,  which  said  Symons  represented  or- 
ganized." 

It  will  be  observed  that  there  is  no  averment  that  the  ap- 
pellees returned,  or  ofiered  to  return,  the  right  assigned,  or 
that  it  was  of  no  value,  and  for  that  reason  it  is  insisted  that 
the  paragraph  in  question  is  insufficient.  The  purchaser  of 
property,  who  has  been  induced  to  make  the  purchase  by 
fraud,  has  an  election  of  remedies.  He  may  retain  the  prop- 
erty, and,  when  sued  for  the  purchase-money,  may  set  up  the 
iraud  as  a  defence.  If  the  injury  sustained  by  the  purchaser 
be  equal  to  or  greater  than  the  purchase-money,  he.  may  de- 
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feat  the  action  entirely.  He  may,  if  he  chooBe,  rescind  the 
contract,  and  thus  defeat  an  action  for.  the  purchase-money. 
In  the  latter  case,  however,  he  must  show  a  return  of  the 
property,  or  an  offer  to  return  it,  or  that  it  was  of  no  value. 
Love  V.  OldhoMy  22  Ind.  61. 

He  can  not,  however,  rescind  the  contract,  and  thus  defeat 
the  action,  so  long  as  he  retains  the  property,  if  of  any  value. 
The  plea  under  consideration  avers  the  fraud,  but  it  does  not 
aver  that  the  right  purchased  was  of  no  value,  nor  does  it  aver 
an  offer  to  return  it,  and  it  was,  therefore,  insufficient. 

In  Hdrdedy  v.  Smith,  3  Ind.  39,  the  court,  in  discussing 
the  sufficiency  of  a  similar  plea,  says :  ^^  Though  that  plea  al- 
leges fraud,  still  it  does  not  aver  that  the  right  purchased  was 
of  no  value,  and  shows  no  offer  to  return  it  to  the  vendor. 
The  contract  has  not  been  rescinded,  and  the  defendant  re- 
tains an  article  which,  according  to  the  plea,  we  must  regard 
as  of  some  value.  He  has  no  right,  therefore,  wholly  to  pre- 
clude the  plaintiff  from  his  action,  though  he  may,  perhaps, 
avail  himself  of  the  fraud,  if  it  exist,  in  mitigation  of  dam- 
ages.'* 

The  appellees  insist  that,  though  the  plea  does  not  aver  that 
the  right  was  without  value,  it  is  sufficient  as  a  plea  of  no 
consideration.  In  support  of  this  position  it  is  urged,  1st. 
That  the  instrument  mentioned  in  the  answer  is  not  author^ 
ized  by  law  to  be  copyrighted,  and  for  that  reason  it  furnished 
no  consideration  for  the  note.  2d.  If  authorized  to  be  copy- 
righted, a  partial  assignment  of  the  same  is  unauthorized,  and 
such  an  assignment  furnishes  no  consideration  for  the  note. 

The  plea  admits  the  transfer  of  the  instrument  in  question, 
and,  unless  we  can  say  that  it  was  of  no  value  whatever,  we 
can  not  say  that  the  answer  was  good  as  a  plea  of  no  consid- 
eration. This  we  can  not  do.  The  instrument  was  either 
copyrighted,  or  it  was  not.  If  it  was,  the  presumption,  in 
the  absence  of  an  averment  to  the  contrary,  is,  that  it  was  of 
some  value.  If  it  was  not  copyrighted,  it  belonged  to  the 
Vol.  78.— 19 
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vendor,  and  his  right  until  publication  to  control  its  disposi- 
tion was  of  some  value. 

Drone  on  Copyright,  at  page  111,  says:  "Property. may 
exist  in  that  which  has  no  commercial  value.  A  person  may 
own  a  useless  swamp,  a  barren  crag,  or  a  sterile  waste  so 
worthless  that  he  can  not  give  it  away ;  yet  it  belongs  to  him, 
and  the  law  will  aid  him  in  preventing  another  from  appro- 
priating it,  or  otherwise  unlawfully  using  it.  The  same  is  true 
of  intellectual  property.  A  manuscript  may  be  void  of  litr 
ei*ary  qualities,  a  painting  destitute  of  merit,  a  statue  without 
art  excellence,  yet  it  may  be  valued  by  the  owner ;  and,  whether 
it  is  or  not,  he  has  a  right  to  say  that  it  shall  not  be  made 
public,  or  used  without  his  consent.^' 

The  transfer  of  this  right  may  furnish  a  sufficient  consider- 
ation for  the  note.  Whether  the  instrument  was  or  was  not 
copyrighted,  we  can  not  say  that  its  transfer  was  of  no  value, 
and  therefore  can  not  hold  the  plea  good  as  a  plea  of  no  con- 
sideration. 

Again,  the  nature  of  the  plea  assumes  that  there  was  a  con- 
sideration for  the  note  sued  upon,  and  seeks  to  avoid  its  pay- 
ment by  alleging  that  it  was  fraudulently  procured.  This  is 
done  without  an  averment  that  the  property  was  returned,  or 
^ «  offered'  to  be  returned,  or  that  it  was  of  no  value,  and  we  will, 

therefore,  treat  it  as  an  answer  seeking  to  avoid  a  contract 
procured  by  fraud,  and  not  as  a  plea  of  no  consideration.  As 
such  it  was  not  sufficient. 

The  appellant  complains  of  the  tenth  and  eleventh  instruct 
tions  given  to  the  jury. 

The  eleventh  informed  the  jury,  that  if  they  found  that  the 
note  was  supported  by  a  sufficient  consideration,  they  should 
then  consider  the  third  paragraph  of  the  joint  answer,  which 
was  in  the  nature  of  a  counter-claim,  and  under  it  the  defend- 
ants were  entitled  to  such  damages  as  they  had  proved.  This 
is  not  the  language  but  the  substance  of  the  instruction.  This 
was  wrong.  The  third  paragraph  of  the  answer  was  not 
^  pleaded  as  a  counter-claim,  nor  were  the  defendants  entitled 


.    NOVEMBER  TEEM,  1881.  291 


Gates  «.  Bales  d  oL 


to  prove  or  recover  any  damages  under  it.  There  could  b(^  no 
evidence  offered  under  this  or  any  other  paragraph  of  the 
answers  that  rendered  this  instruction  proper^  and  it  must, 
therefore,  reverse  the  case  though  the  evidence  is  not  in  the 
record.     lAndUy  v.  Dempaey,  45  Ind.  246. 

By  the  tenth  charge  the  court  said  to  the  jury  that  the  copy- 
right secured  to  Mendinhall  was  property  of  more  or  less 
value  in  States  where  the  law  authorized  the  formation  of  such 
companies,  but  as  there  was  no  law  in  this  State,  at  the  time 
of  the  assignment,  authorizing  the  formation  of  fire  insurance 
companies  upon  the  plan  secured  to  Mendinhall,  a  promise  to 
pay  for  the  right  to  use  the  same  where  it  could  not  be  used 
would  be  without  consideration,  and  if  they  believed  that  the 
only  consideration  for  said  note  was  the  assignment  of  said 
copyright,  they  should  find  for  the  defendants. 

This  was  error.  Where  a  party  gets  all  he  knowingly  con- 
tracts for,  he  will  not  be  allowed  to  say  that  he  gets  no  con- 
sideration. Baker  v.  Roberta,  14  Ind.  552 ;  Neidefer  v.  C^cw- 
tain,  71  Ind.  363. 

In  Hardedy  v.  Smith,  3  Ind.  39,  this  court  said :  "  The 
simple  parting  with  a  right  which  is  one^s  own,  and  which  he 
has  the  right  to  fix  a  price  upon,  must  be  a  good  considera- 
tion for  a  promise  to  pay  that  price.  In  such  cases,  the  pur- 
chaser gets  a  aomething,  and  he  is  estopped  by  the  exercise  of 
his  own  judgment,  uninfluenced  by  fraud,  or  warranty,  or  mis- 
take of  facts,  at  the  time,  to  afterward  say  it  was  not  worth  to 
him  what  he  agreed  to  give.^' 

The  court  erred  in  giving  each  of  these  instructions  and  in 
overruling  the  demurrer  to  the  third  paragraph  of  the  answer, 
for  which  the  judgment  should  be  reversed. 

Per  Cubiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  be  and  it  is  hereby  in  all  things 
reversed,  at  the  appellees^  costs,  with  instructions  to  grant  a 
new  trial,  sustain  the  demurrer  to  the  third  paragraph  of  the 
joint  answer,  and  for  further  proceedings,  etc. 
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Everhart  v.  The  Terre  Haute  and  Indianapolis  Bailroad  Company. 


No.  8718. 
EVEBHABT    V.    ThE    TeBRE    HaUTE    AND    InDIANAPOUB 

Railboad  Company. 

Negligence. — BtxUroad, — Pleadi'ng, — A  complaint  against  a  railroad  com- 
pany, to  recover  for  personal  injary,  showed  that  the  plaintiff,  who  was 
casually  passing,  at  the  request  of  an  employee  of  the  defendant,  got  upon 
a  car  that  was  moving  slowly  upon  a  switch,  and  applied  the  brakes  to 
stop  it,  and,  while  so  engaged,  other  servants  of  the  defendant  carelessly 
caused  other  cars  of  the  defendant  to  collide  violently  with  that  which 
the  plaintiff  was  upon,  by  reason  of  which  the  injury  occurred. 

Held,  that  the  plaintiff  must  be  regarded  as  a  mere  intermeddler,  to  whom 
the  defendant  owed  no  duty,  either  as  employee,  passenger,  or  traveller 
on  an  intersecting  highway,  and  that  the  complaint  was  bad  on  demuner. 

From  the  Marion  Superior  Court! 

C.  P.  Jacobs,  for  appellant. 

J.  O.  WHliamSj  B.  Harrison,  C.  C,  JERnes  and  W,  J31  -^S 

MUler,  for  appellee. 

WoBDEN,  J. — Complaint  by  the  appellant  against  the  ap- 
pellee in  two  paragraphs.  The  first  alleges  "  that  the  defend- 
ant is  a  corporation^  organized  under  the  laws  of  the  State  of 
Indiana^  and^  as  such^  owns  and  operates  a  railroad  line  from 
Indianapolis  to  Terre  Haute^  Indiana^  and  also  certain  lines 
of  track  laid  down  and  used  for  switching  and  making  up 
freight  and  passenger  trains  in  the  city  of  Indianapolis^  Indi- 
ana ;  that^  on  the  20th  day  of  August^  1879^  the  plaintiff  (who 
is  a  minor)  was  returning  home  along  South  West  street,  in 
said  city^  and^  on  coming  to  the  point  where  the  tracks  of  the 
defendant  cross  said  West  street,  was  stopped  by  several  flat 
or  coal  cars,  which  were  moving  slowly  across  said  street; 
that  at  this  moment  a  servant  and  employee  of  the  defendant, 
who  was  employed  on  and  about  said  switching  tracks,  re- 
quested the  plaintiff  to  get  upon  one  of  said  coal  cars  and  ap- 
ply the  brake  thereto,  so  as  to  bring  it  to  a  full  stop ;  that  the 
plaintiff  acceded  to  this  request,  and  got  upon  one  of  the  said 
coal  cars,  and  laid  hold  of  the  brake  wheel  thereof,  to  do  as 
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he  had  been  requested ;  that  certain  other  employees  of  the 
defendant,  who  had  charge  of  a  switching  engine  belonging 
to  the  defendant,  to  which  were  attached  some  other  empty 
coal  cars,  undertook  to  make  what  is  known  as  a  running 
switch,  and  carelessly,  negligently,  wilfully  and  recklessly  cut 
off  several  coal  cars  from  the  engine,  which,  under  a  consid- 
erable speed,  ran  on  eastward,  and  wilfully,  recklessly,  care- 
lessly and  negligently  left  them  without  any  brakeman  or 
other  person  to  take  care  of  them  or  stop  them,  and  thus  left 
alone  they  ran  into  and  collided  heavily  with  the  car  on  which 
the  plaintiff  was,  and  the  shock  threw  the  plaintiff  off  and 
apon  the  ground  and  under  said  cars,  and  the  cars  ran  against 
and  upon  him,  mangling  him  severely,  without  the  &ult  or 
negligence  of  the  plaintiff,  and  in  a  manner  which  he  was 
powerless  to  prevent ;  that,  in  the  crush  of  the  wheels  created 
by  the  collision  aforesaid,  the  bones  of  his  rfght  foot  were 
broken  and  mashed,  his  right  leg  skinned  for  a  considerable 
distance^  his  left  foot  badly  bruised,  and  a  deep  gash  cut  in 
his  groin,  and  he  has  been  ever  since  confined  to  his  bed,  and 
has  suffered  and  still  suffers  great  pain  and  anguish  therefrom. 
He  is  informed  and  believes  that  these  injuries  are  of  a  per- 
manent character,  and  that  his  left  foot  is  crippled  for  life, 
and  that  he  will  be  confined  to  his  bed  for  many  months  to 
come.  *  *  *  He  further  avers  that  the  loosening  of  said 
cars  from  the  engine  on  the  running  switch  was  so  sudden 
that  he  could  take  no  means  to  avoid  the  injury,  as  the  cars 
were  upon  him  before  he  could  see  or  provide  for  the  danger.'* 
The  second  paragraph  alleges  the  organization  of  the  de- 
fendant as  a  corporation  under  the  laws  of  the  State  of  In- 
diana, and  that,  as  such  corporation,  it  '^  owns  and  operates  a 
railroad  line  leading  from  Indianapolis  westward  across  White 
river,  and  also  certain  lines  of  track  used  principally  for 
switching  and  as  side  tracks,  which  have  been  laid  down  in 
and  upon  a  public  street  in  the  city  of  Indianapolis,  called 
Louisiana  street,  and  along  the  same  from  Tennessee  street  to 
White  river,  within  the  limits  of  said  city ;  that  at  a  point 
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or  place  on  said  Louisiana  street,  a  certain  other  street  of  said 
city,  called  West  street,  crosses  said  Louisiana  street,  and  the 
said  crossing  has  been  filled  with  railway  tracks,  main  and 
side  tracks,  and  from  thence  westward  to  said  White  river, 
upon  and  along  which  the  defendant's  engines  and  cars  are 
almost  constantly  moving,  attached  to  coal  and  freight  cars; 
that  on  the  20th  of  August,  1879,  the  plaintiff  (who  is  a 
minor)  was  returning  home  and  walking  upon  the  sidewalk 
of  South  West  street  in  said  city  of  Indianapolis,  and  coming 
to  its  intersection  with  said  Louisiana  street,  across  which  his 
route  lay,  was  walking  carefully  across  said  last-named  street, 
and  when  about  two-thirds  of  the  way  across  said  Louisiana 
street,  found  his  progress  barred  by  several  empty  coal  or  flat 
care,  which  were  slowly  moving  westward,  entirely  without 
any  person  to  manage  or  stop  them,  and  unattached  to  any 
engine ;  that,  as  plaintiff  stopped,  a  servant  and  employee  of 
the  defendant,  who  was  engaged  at  the  time  in  looking  after 
and  oiling  the  defendant's  cars  upon  and  along  said  tracks, 
directed  the  plaintiff  to  climb  upon  said  empty  cars  and  apply 
the  brakes  to  them  and  stop  them ;  plaintiff  did  so  without 
any  delay,  and  while  the  cars  were  slowly  moving  westward 
along  one  of  the  tracks  aforesaid,  applied  the  brakes  with  all 
his  force  to  stop  the  car  he  was  on ;  that  during  this  time 
certain  servants  and  employees  of  the  defendant,  in  charge  of 
one  of  the  defendant's  switching  engines,  were  engaged  in 
moving  and  switching  cars  therewith  at  the  western  extremity 
of  Louisiana  street,  near  the  bridge  over  White  river,  where 
the  side  or  switching  tracks  join  or  unite  with  the  main  track 
used  by  the  defendant,  and  with  said  engine  pushed  certain 
empty  flat  coal  cars  from  the  west  of  the  said  junction  down 
upon  the  side  track  on  which  were  the  cars,  upon  one  of  which 
the  plaintiff  was  standing,  and  at  the  brake  thereof,  and  wil- 
fully, recklessly  and  negligently  allowed  said  coal  cars  to  run 
upon  and  along  said  track,  disconnected  and  cut  off  from  the 
engine  that  had  started  them,  entirely  wild  and  without  any 
person  upon  them  to  control  the  brakes  thereof,  and  at  a  dan- 


NOVEMBER  TERM,  1881.  296 

Brerhaii  v.  The  Terre  Haute  and  Indianapolis  Bailroad  Company. 

geroQS  late  of  speed,  and  the  motion  they  had  thereby  acquired 
drove  and  propelled  them  swiftly,  and  all  unseen  by  and  with- 
out the  knowledge  of  this  plaintiff,  who  was  engaged  at  the 
time  in  tightening  the  brakes  on  the  car  he  was  upon,  and 
suddenly  ran  against  the  cars  on  which  the  plaintiff  was  riding, 
with  great  force,  and  the  shock  of  the  collision  threw  the 
plaintiff  off  the  car  and  upon  the  track  and  under  the  wheels 
of  the  cars,  which  ran  upon  him,  wounding  him  in  several 
places,  and  mangling  his  foot  as  hereinafter  set  forth.  And 
the  plaintiff  says  he  had  no  reason  to  expect,  and  did  not  ex- 
pect, and  did  not  know,  that  the  defendant's  agents  or  ser- 
vants, or  any  other  person,  would  allow  said  cars  to  be  pushed 
along  and  upon  said  side  track,  from  the  west  end  thereof, 
while  the  car  he  was  on  was  moving  along  said  track  west- 
ward, nor  that  they  would  push  said  cars  down  said  track,  and 
disconnect  them  from  the  engine,  and  allow  them  to  run  wild 
and  unattended  by  any  person  to  manage  the  brakes  thereon, 
nor  that  any  cars  were  coming,  until  they  were  so  near  as  to 
make  a  collision  inevitable ;  that  he  had  no  means  or  knowl- 
edge whereby  he  could  foresee  the  danger,  and  that  it  came  so 
suddenly  upon  him  that  he  was  unable  to  prevent  it.  He 
avers  that  he  was  not  guilty  of  any  negligence  or  carelessness 
at  or  before  the  time  of  the  collision,  and  that,  as  soon  as  he 
was  aware  of  the  danger,  he  used  every  effort  to  prevent  it, 
but  without  success.  He  says  that  if  the  cars  approaching 
from  the  west  had  been  properly  manned  by  a  sufficient  num- 
ber of  persons  to  apply  the  brakes  in  time,  the  collision  would 
have  been  prevented,  and  that  if  the  defendant's  agents  or 
employees  in  charge  of  the  switch  engine  had  taken  proper 
care,  and  the  means  at  hand  to  know  whether  the  track  was 
clear,  the  injury  to  the  plaintiff  would  not  have  happened ; 
that  if  the  defendant's  servants  in  charge  of  the  engine  had 
not  pushed  the  cars  down  the  side  track  with  great  speed,  and 
wilfully  and  recklessly  suffered  them  to  run  wild  and  unat- 
tended, the  collision  would  not  have  taken  place ;  that,  in  get- 
ting upon  the  car  to  stop  it  by  the  use  of  the  brake,  he  did  so 
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solely  at  the  request  of  the  defendant's  servant  and  employee 
as  aforesaid^  and  without  any  reward  or  remuneration^  or 
promise  or  expectation  of  any  reward  or  remuneration/'  1 

The  paragraph  then  proceeds  to  allege  the  extent  of  the 
plaintiff's  injuries^  and  the  expenses  incurred^  and  claims 
judgment  in  the  sum  of  $20,000. 

A  demurrer  to  each  paragraph  of  the  complaint  for  want 
of  sufficient  &ct8  was  sustained  and  final  judgment  rendered 
for  defendant.    Judgment  affirmed  on  appeal  to  general  term. 

On  the  authority  of  the  cases  of  Degg  v.  Midland  i2.  W. 
Co.,  1  H.  &  N.  773,  Fhfver  v.  The  Pennsylvania  E.  R.  Cb.,  69 
Pa.  St.  210,  and  New  Orleans,  eto.,  B.  R.  Go,  v.  Harrisony  48 
Miss.  112,  cases  which  seem  to  us  to  be  entirely  in  point 
in  principle,  we  feel  constrained  to  hold  that  on  the  facts 
stated  the  defendant  is  not  liable,  and,  therefore,  that  the  rul- 
ing below  was  right. 

If  the  plaintiff  were  to  be  regarded  as  having  been  the  ser- 
vant of  the  defendant,  it  would  seem  that  he  could  not  recover 
for  the  injury  caused  by  the  negligence  of  his  fellow  servants. 
But  it  seems  to  us,  that  on  the  facts  stated  in  either  paragraph 
of  the  complaint  he  can  not  be  regarded  as  having  been  the 
servant  of  the  defendant.  See  Kelly  v.  Johnson^  128  Mass. 
630.  He  was  not  requested  or  directed  to  man  the  brake  by 
any  one  that  is  shown  to  have  had  authority  from  the  de- 
fendant to  make  such  employment. 

In  the  first  paragraph  it  is  alleged  that  '^  a  servant  and  em- 
ployee of  the  defendant,  who  was  employed  on  and  about  said 
switching  tracks,"  requested  the  plaintiff  to  get  upon  one  of 
the  cars  and  apply  the  brake,  etc. ;  and  in  the  second  paragraph  it 
is  averred  that  "  a  servant  and  employee  of  the  defendant,  who 
was  employed  at  the  time  in  looking  after  and  oiling  the  de- 
fendant's cars  upon  and  along  said  tracks,"  directed  the  plain- 
tiff, etc. 

The  plaintiff  was  a  mere  volunteer,  consenting,  at  the  re- 
quest or  direction  of  an  employee  of  the  defendant,  to  perform 
service  which  should  have  been  performed  by  the  employees 
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themselves ;  and,  while  he  can  not  be  regarded  as  an  employee, 
he  is  in  no  better  condition  than  if  he  had  been. 

Nor  is  he  in  any  better  condition  legally  than  if  he  had' 
been  a  mere  intermeddler,  undertaking  to  perform  the  service 
without  request  or  direction  from  any  one,  because,  as  we 
have  seen,  he  was  not  requested  or  directed  to  get  upon  the 
car  and  apply  the  brake  by  any  one  having  power  from  the 
defendant  to  authorize  him  to  do  so.  The  defendant  owed 
him  no  duty  either  as  an  employee,  passenger  or  traveller  up- 
on a  highway  ci'ossed  by  the  railroad.  Under  the  circum- 
stances, the  authorities  above  cited  make  it  clear  that  the  de- 
fendant is  not  liable. 

If  there  had  been  an  urgeilt  necessity  for  some  one  other 
than  an  employee  of  the  defendant  to  get  upon  the  car  or  cars 
and  apply  the  brakes,  in  order  to  prevent  a  destruction  of 
haman  life  or  valuable  property,  possibly  the  case  might  be 
different ;  but  no  such  necessity  was  shown. 

The  judgment  below  is  affirmed,  with  costs. 


No.  7286. 

TiMMONs  V.  Wiggins. 

Pbomisbort  Note. — Pleading. — TiiU. — A  complaint  upon  promissory  notes^. 
which  fails  to  aver  to  whom  the  notes  are  payable,  is  bad  upon  demur- 
rer, as  it  does  not  show  any  title  in  the  plaintlfif  to  the  notes. 

Saice. — Possession. — EMmee, — Fravdvlent  AgreemmL — A  complaint  in  such 
action,  which  averred  that  possession  of  the  notes  sued  upon  was  ob- 
tained by  the  defendant  by  trick,  connivance  and  fraudulent  practices, 
is  not  supported  by  proof  that  they  were  voluntarily  surrendered  in  pur- 
suance of  a  fraudulent  agreement. 

From  the  Benton  Circuit  Court. 

r.  N,  Bunnell  and  B.  P.  Damdson,  for  appellant. 
G.  0.  Behm  and  A.  0.  Behm,  for  appellee. 
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BesT;  C. — The  appellee  brought  this  suit^  and  his  cause  of 
action  was  thus  stated  in  the  first  paragraph  of  the  complaint : 
''The  plaintiff  complains  of  the  defendant^  and  says  that,  on 
the  18th  day  of  August,  1874,  the  defendant,  by  his  three  sev- 
eral promissory  notes — one  for  $206,  at  thirty  days  after 
date,  one  note  for  $205,  at  sixty  days,  and  one  for  |106.79,  at 
ninety  days — promised  to  pay  said  notes  as  they  should  be- 
come due,  with  interest  at  ten  per  cent,  per  annum  from  date, 
and  also  to  pay  plaintiff's  attorney  fee.  And  he  also  shows 
that  said  defendant,  by  trick,  connivance  and  fraudulent  pre- 
tences, obtained  possession  of  said  notes  and  has  refused  to  give 
them  up  to  the  plaintiff,  so  that  copies  can  not  be  filed  herein. 
And  the  plaintiff  alleges  that  said  notes  remain  wholly  un- 
paid.    Wherefore,^'  etc. 

The  second  was  upon  an  account. 

A  demurrer  for  want  of  &cts  was  overruled  to  the  first 
paragraph. 

An  answer  of  three  paragraphs  was  then  filed : 

1st.   A  general  denial ; 

2d.   Payment ;  and, 

3d.  That  the  plaintiff  and  the  defendant,  in  December, 
1875,  had  settled  and  adjusted  all  matters  between  them,  in- 
cluding the  notes  mentioned  in  the  complaint,  and  the  plain- 
tiff, upon  such  settlement,  voluntarily  surrendered  said  notes 
to  the  defendant  a^  being  paid  in  full. 

A  reply  in  denial  was  filed  to  the  second  and  third  para- 
graphs  of  the  answer. 

The  issues  were  submitted  to  a  jury,  and  a  verdict  returned 
for  the  appellee  for  $711.06.  The  plaintiff  remitted  $47.40, 
and,  over  a  motion  for  a  new  trial,  judgment  was  rendered 
upon  the  verdict  for  $663.66. 

The  appellant  appeals,  and  insists  that  the  court  erred  in 
overruling  the  demurrer  to  the  complaint  and  in  overruling 
the  motion  for  a  new  trial. 

Among  other  objections  urged  to  the  complaint,  it  is  in- 
sisted that  it  is  defective  because  it  is  not  averred  to  whom 
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said  notes  were  payable.  This  objection  is  well  taken.  It 
will  not  be  presumed  that  they  were  payable  to  order  or 
bearer  in  a  bank  in  this  State^  and  as  it  is  not  averred  that 
they  were  payable  to  the  plaintiff^  he  does  not  show  any  title 
in  himself.  There  is  nothing  averred  in  the  complaint  to  in- 
dicate that  said  notes  were  not  payable  to  and  obtained  by  the 
defendant  from  some  person  other  than  the  plaintiff.  It  is 
true  that  the  complaint  contains  this  averment,  ^^and  also  to 
pay  plaintiff's  attorney  fee ;  '^  but  this  can  not  be  construed  to 
mean  that  the  plaintiff  is  the  payee,  as  such  averment  is  as  ap- 
plicable to  him  as  assignee  as  payee.  If  the  notes  contained 
stipulations  to  pay  attorney  fees,  these  were  promises  to  pay 
such  fees  to  any  person  instituting  suit  upon  them ;  and,  if  any 
person  other  than  the  payee  should  institute  such  suit,  the 
averment  in  question  would  apply  to  him  as  well  as  to  the 
payee.  This  averment,  therefore,  does  not  indicate  to  whom 
the  notes  were  payable,  and  without  such  averment  the  com- 
plaint was  insufficient. 

In  White  v.  Joy,  13  N.  Y.  83,  the  complaint  averred  that 
the  defendants, ''  by  a  promissory  note  in  writing,  for  value 
received,  promised  to  pay  the  sum  of  one  thousand  dollars 
one  year  after  the  said  date.  And  the  same  was  thereupon 
transferred  to  the  said  plaintiff,  who  is  now  the  holder  and 
owner  thereof.  The  payment  of  said  note  was  duly  demanded 
at  maturity.  The  said  defendants  have  never  paid  the  said 
note,  or  any  part  thereof,  but  are  jointly  indebted  to  the  plain- 
tiff therefor.  Wherefore,^'  etc.  The  court  said :  "The  com- 
plaint is  defective  in  not  stating  to  whom  the  promissory  note 
mentioned  in  it  was  Inade  payable.  It  is  not  merely  the  want 
of  a  sufficiently  definite  statement,  the  remedy  for  which  is  by 
motibn  under  section  160  of  the  code,  but  it  is  an  at- 
tempt to  set  out  the  substance  of  a  promissory  note,  omitting 
all  notice  of  the  payee,  and  not  mentioning  whether  it  had 
that  essential  feature  or  not.  If  the  complaint  had  been  de- 
murred to,  we  should  have  been  obliged  to  give  judgment 
for  the  defendant 
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These  remarks  apply  to  this  complaint^  and  for  the  reasons 
given  we  think  the  demurrer  should  have  been  sustained. 

The  motion  for  a  new  trial  was  made  upon  the  ground, 
among  others,  that  the  verdict  was  not  sustained  by  sufficient 
evidence. 

It  appears  from  the  testimony  of  the  plaintiff,  that  he  and 
Benjamin  A.  Timmons,  defendant's  fiither,  were  in  partner- 
ship in  the  grocery  business  from  May,  1874,  until  August 
of  the  same  year ;  that  at  that  time  he  sold  his  interest  in  the 
stock  on  hand  to  the  defendant,  for  which  the  notes  in  suit 
were  executed;  that  in  December,  1875,  the  plaintiff  and  flie 
defendant  had  a  settlement  of  the  partnership  affidrs  of  the 
plaintiff  and  Benjamin  A.  Timmons,  in  which  the  notes  were 
surrendered  to  the  defendant,  and  the  defendant  and  Benja- 
-  min  A.,  as  the  firm  of  Timmons  &  Timmons,  were  to  pay  the 
firm  debts  of  the  plaintiff  and  Benjamin  A.  Timmons.  He 
further  testified  that  they  did  not  and  would  not  pay  said 
debta,  and  that  for  such  reason  he  was  not  willing  to  stand  by 
the  settlement.  He  offered  no  proof  of  a  demand  of  the  notes 
before  bringing  the  suit,  and  the  defendant  testified  that  none 
was  made.  He  also  testified  that  the  plaintiff,  on  the  11th  of 
August,  1877,  "  told  him  to  bring  the  notes  over,  but  did  not 
ask  for  them  nor  say  he  wanted  them/'  There  was  no  proof 
of  fraud,  mistake  or  error  of  any  kind,  but  simply  a  fiulure 
and  refusal  to  carry  out  the  terms  of  such  settlement.  The  tes- 
timony of  the  other  witnesses  did  not  substantially  change  the 
case  made  by  the  plaintiff's  testimony. 

The  averment  in  the  complaint,  that  the  "  defendant,  by 
trick,  connivance  and  fraudulent  pretences  obtained  possession 
of  said  notes,"  furnished  an  excuse  for  not  filing  the  notes,  or 
copies  of  them,  with  the  complaint,  but  did  not  authorize  the 
plaintiff  to  prove  that  a  settlement  made  by  him  and  the  de- 
fendant, in  pursuance  of  which  the  notes  had  been  surren- 
dered, was  brought  about  by  fraud,  mistake  or  error  of  any 
kind,  for  the  purpose  of  setting  aside  such  settlement.  The 
averment,  &irly  construed,  meant  that  the  defendant  had  pos- 
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session  without  right,  a^d  not  that  he  had  possession  by  virtue 
of  an  agreement  fraudulently  procured.  Proof  of  the  latter 
would  not  support  an  averment  of  the  former.  A  settlement 
procured  by  fraud  is  binding  until  set  aside.  This  will  not 
be  done  without  averment  and  proof.  If  the  settlement  is 
binding,  the  notes  are  extinguished.  K  it  may  be  set  aside 
for  fi^ud,  the  fiicts  which  authorize  it  must  be  averred  in  order 
to  maintain  a  suit  upon  the  notes.  Without  expressing  an 
opinion  upon  the  ultimate  rights  of  the  parties^  we  will  merely 
say  that  the  evidence  did  not  support  the  complaint,  and  for 
that  reason  a  new  trial  should  have  been  granted. 

For  these  reasons  the  judgment  should  be  reversed. 

Peb  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  be  and  it  is  in  all  things  reversed, 
at  appellee^s  costs,  with  instructions  to  grant  a  new  trial,  to 
sustain  the  demurrer  to  the  first  paragraph  of  the  complaint, 
and  for  further  proceedings. 


^^ 


No.  8460. 

Davis  v.  Fogg  et  al. 

Glass's  Grant. — ClarkmUe, — Action  Agairist  Trvstees  by  InhabitarUs, — JRir- 
tiea, — ^A  citizen  and  taxpayer  of  the  town  of  Clarksville,  suing  for  him- 
self and  the  other  inhabitants  thereof,  can  not  maintain  an  action  in  his 
own  name,  for  the  management  and  application  of  the  fund  belonging  to 
the  town,  deriyed  from  the  sale  of  lots,  under  the  direction  of  the  court, 
neither  the  corporation  nor  its  trustees  or  officers  being  made  parties, 
and  the  complaint  containing  no  allegation  of  any  official  default -er 
dereliction  of  dut^  on  their  part,  or  that  they  have  refused  to  sue. 

From  the  Clark  Circuit  Court. 

J.  H.  StotserUmrg,  for  appellant. 
A.  Dowlifig,  for  appellees. 
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Morris,  C. — ^The  appellant,  on  behalf  of  himself  and  the 
inhabitants  of  the  town  of  Clarksville,  brought  this  suit 
against  the  appellees,  as  the  pretended  trustees  of  said  town, 
charging  them  with  having  in  their  hands  a  fund  belongbg^ 
to  the  town,  derived  from  the  sale  of  lots  by  certain  commis- 
sioners appointed  for  that  purpose  by  the  Legislature  of  Vir- 
ginia, in  1783.  The  complaint  is,  in  substance,  the  same  as 
that  in  the  case  of  Garr  v.  McCampbeU,  61  Ind,  97,  exoept 
that,  in  this  case,  nothing  is  said  about  the  town  of  Ohio 
Falls,  and  the  appellant  prays  that  the  appellees  be  required 
to  give  bond  for  the  security  of  the  ftind,  and  that,  under  the 
direction  of  the  court,  they  be  compelled  to  apply  it  for  the 
benefit  of  the  inhabitants  of  said  town  as  contemplated  by  the 
statute  of  Virginia,  passed  in  1783. 

The  appellees  demurred  to  the  complaint.  The  demurrer 
was  sustained,  and  judgment  rendered  for  the  appellees. 

The  Bustaining  of  the  demurrer  is  assigned  as  error. 

We  think  the  court  did  not  err  in  sustaining  the  demurrer. 
If  the  appellees  have,  as  alleged  in  the  complaint,  the  posses- 
sion of  funds  derived  from  the  sale  of  the  lots  in  the  town  of 
Clarksville,  such  fund,  under  the  act  of  June  17th,  1852,  be- 
longs to  said  town.  The  &cts  stated  may  show  that  the  town, 
through  its  trustees,  is  entitled  to  sue  for  and  recover  this 
fund,  but  they  do  not  show  that  the  appellant  is  entitled  to 
maintain  this  action.  There  is  no  allegation  in  the  complaint 
of  any  official  de&ult  or  dereliction  of  duty  on  the  part  of 
the  town  or  its  officers  in  relation  to  this  fund,  nor  that  it  or 
they  have  refused,  upon  proper  application,  to  sue  for  and 
recover  it.  Neither  the  corporation  nor  its  trustees  or  officers 
are  made  parties  to  the  suit.  Under  such  circumstances,  a  cit- 
izen and  taxpayer  of  the  town  can  not,  we  think,  maintain  an 
action  in  his  own  name,  for  the  management  and  application 
of  the  fund.  Were  it  shown  that  the  appellees  were  the  trus- 
tees of  the  town,  an  action  against  them  to  account  should  be 
brought  in  the  name  of  the  corporation,  unless  it  appeared  in 
the  complaint,  that,  for  sufficient  reason,  this  could  not  be 
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done.  Br(wm  v.  Vandyksy  8  N.  J.  Eq.  796.  But  it  is  al- 
leged that  the  appellees  were  not,  though  they  claimed  to  be^ 
the  trustees  of  the  town  of  Clarksville.  We  think,  upon  the 
&cts  stated,  no  cause  of  action  exists  in  &vor  of  the  appellant. 
Oarr  v.  MeCampbeUy  supra. 

Per  Curiam. — It  is  ordered,  upon  the  foregoing  opinion, 
that  the  judgment  below  be  affirmed,  at  the  costs  of  the  ap- 
pellant. 


No.  7702. 

Anderson  v.  Donnell. 

InaTBUCnON. — B^erenee  to  ^ompUuiU  in  Qtnerai  Terms* — i\tidtee. — In  an  in- 
struction submitting  an  issue  arising  upon  the  sale  and  payment  for 
eleven  mules,  a  reference  to  the  mules  as  a  "  lot  of  mules/'  without  in* 
dicating  the  number  designated  in  the  complaint,  was  not  too  general. 
The  complaint  containing  the  precise  number  was  already  before  the 
juiy,  to  aid  the  reference  to  it  with  exactness. 

Evidence. — Lost  Beeeipl. — I^aetiee. — If  a  trial  court  erred  in  striking  out 
a  party's  testimony  in  his  own  behalf  as  to  the  execution  and  contenta 
of  a  lost  receipt,  the  subeequent  admission  of  the  party  and  the  person 
who  gave  it,  to  testify  to  its  execution,  cured  the  error. 

From  the  Bush  Circuit  Court. 

X.  Sexton  and  C.  Cambem,  for  appellant. 
J.  D.  Miller,  F.  E.  Oamn,  G.  B.  Sketh  and  /.  W.  Study ^ 
for  appellee. 

NiBLACK,  J. — ^This  action  was  brought  by  William  A.  Don- 
nell against  James  W.  Anderson  and  John  A.  Maddux^  upon  a 
complaint  averring  facts  which  may  be  briefly  stated  as  follows : 

That  in  the  year  1870  the  said  Donnell  and  Maddux  were 
partners  in  the  business  of  buying  and  selling  real  estate  and 
other  property  for  the  purposes  of  trade  and  speculation ;  that^ 
during  the  existence  of  the  partnership^  they  purchased  two 
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tracts  of  land;  one  from  Chaney  McKay^  for  the  sum  of  |300, 
and  the  other  from  Balph  Charles^  for  $600 ;  that,  in  obedi- 
ence to  the  terms  of  the  partnership^  Donnell  executed  his 
promissory  notes  for  those  sums  of  money  to  the  said  McKay 
and  Charles  respectively;  that  afterward  the  said  Donnell 
and  Maddux^  as  such  partners,  sold  to  Anderson  eleven  mules, 
in  consideration  of  which  he,  Anderson,  promised  to  pay  and 
discharge  the  notes  executed  by  Donnell,  as  above,  to  the  said 
McKay  and  Charles ;  that  Anderson  had  paid  and  taken  up 
the  McKay  note,  but  had  wholly  &iled  and  refiised  to  paj 
and  take  up  the  Charles  note,  by  reason  of  which  Donnell 
had  been  compelled  to  pay,  and  had  paid,  the  same,  with  the 
interest  due  thereon ;  that  Donnell  and  Maddux  had  dissolved 
their  partnership,  and  that  by  the  terms  of  its  dissolution 
Donnell  had  become  the  sole  owner  of  the  claim  against  An- 
derson. 

Maddux  was  made  a  defendant  only  to  answer  to  his  inter- 
est in  the  claim,  and  made  no  defence  to  the  action.  Ander- 
son answered  in  general  denial. 

Verdict  in  favor  of  the  plaintiff,  assessing  his  danuiges 
against  Anderson  at  1^912.14.  Motion  for  a  new  trial  denied 
and  judgment  on  the  verdict. 

Anderson  is  the  only  appellant,  no  judgment  having  been 
either  demanded  or  taken  against  Maddux. 

The  only  questions  discussed  by  counsel  are  such  as  arose 
upon  the  motion  for  a  new  trial. 

The  ground  upon  which  the  appellant  based  his  defence  was, 
that,  instead  of  buying  the  mules  of  the  firm  of  Donnell  & 
Maddux,  and  agreeing  to  pay  the  McKay  and  Charles  notes 
as  alleged,  he  had,  in  &ct,  bought  them  of  Maddux  individu- 
ally, and  paid  Maddux  for  them  in  iuU. 

The  appellant,  as  a  witness  in  his  own  behalf,  testified  that 
he  had  purchased  the  mules  of  Maddux,  explaining  the  cir- 
cumstances under  which  he  claimed  the  purchase  had  been 
made ;  that  he  had  paid  Maddux  in  full  for  the  mules,  giving 
the  items  which  had  entered  into  the  contract  price  and  con- 
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stitated  such  full  payment.  He  also  stated  that;  upon  settle- 
ment with  Maddux  concerning  the  mules^  he^  Maddux^  had 
executed  to  himi  a  receipt  for  the  price  of  them,  alleging  the 
loss  of  that  receipt  and  giving  his  recollection  of  the  words 
which  it  contained. 

Upon  the  appellee's  motion^  so  much  of  the  appellant's  tes* 
timonj  as  related  to  the  receipt  was  struck  out^  and  the  action 
of  the  court  in  that  respect  is  complained  of  here  as  having 
been  erroneous. 

Whether,  if  the  receipt  had  been  offered  in  evidence,  it 
would  have  been  properly  admissible,  we  need  not  decide,  as 
that  question  is  not  now  before  us  in  such  a  way  as  to  re- 
quire a  decision  upon  it.  The  appellant  was  afterward,  in 
connection  with  other  portions  of  his  evidence,  permitted  to 
testify  to  the  execution  of  the  same  receipt  to  him  by  Mad- 
dux, and  to  put  Maddux  on  the  stand  as  a  witness  to  corrob- 
orate him  as  to  the  &ct  that  such  a  receipt  had  been  given. 
Conceding,  therefore,  without  deciding,  that  the  court  erred  in 
striking  out  what  the  appellant  first  said  concerning  the  re- 
ceipt, the  error  was  fully  cured  by  the  subsequent  proceedings. 

The  court,  of  its  own  motion,  gave  to  the  jury  six  instruc- 
tions in  writing. 

The  first  instruction  was  merely  preliminary  to  those  which 
followed,  and  assumed  only  to  give  a  synopsis  of  the  fiicts 
averred  in  the  complaint,  and  of  the  answer  which  had  been 
filed  in  the  cause.  It  referred  to  the  mules,  which  were  charged 
to  have  been  delivered  to  the  appellant  under  a  contract  for  the 
payment  of  the  McKay  and  Charles  notes,  as  a  "  lot  of  mules," 
without  indicating  the  number  designated  in  the  complaint. 

The  appellant  contends  that  this  reference  to  the  mules  was 
too  general,  and  tended  to  impress  upon  the  minds  of  the  jury 
that  the  precise  number  of  mules  which  may  have  been  deliv- 
ered to  the  appellant  was  immaterial.  Authorities  are  cited 
in  support  of  the  doctrine  contended  for  by  the  appellant,  but 
these  authorities  have  reference  to  executory,  and  not  to  ex- 
VoL.  78.— 20 
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ecuted,  contracts,  and  do  not  sustain  the  objection  urged  by 
him  to  the  instruction  complained  of.  The  complaint  was 
before  the  jury,  and  for  the  purpose  for  which  the  instruction 
referred  to  its  averments,  it  was  unnecessary  that  the  reference 
should  be  in  more  than  general  terms.  Besides,  the  precise 
number  of  mules,  which  had  been  sold  and  delivered  to  the 
appellant,  was  not  made  an  important  question  at  the  trial, 
the  real  contest  being  as  to  the  person  or  persons  from  whom, 
and  the  terms  upon  which,  the  appellant  had  purchased  ike 
mules.  Taken  as  a  whole,  we  see  nothing  in  the  instructions 
injurious  to  the  appellant. 

The  appellant  further  contends  that  the  verdict  was  not  sus- 
tained by  the  evidence. 

The  evidence  was  irreconcilably  conflicting,  and,  as  to  the 
question  of  the  greater  credibility,  the  jury  had  necessarily  to 
decide  as  between  several  of  the  witnesses.  There  was  evi- 
dence tending  to  sustain  all  the  material  allegations  of  the 
complaint.  Under  such  circumstances,  we  are  not  permitted 
to  disturb  the  verdict  upon  the  evidence. 

The  judgment  is  affirmed,  with  costs. 


No.  9572. 

Newoome  v.  Wigoins,  Receiver,  et  al. 

FABTNEBSHiP.—iiea/  EsUUe^'-Hfuband  and  Wife.'^Barties.-^Beeeioer. — Ib 
an  action  by  the  wife  of  a  surviying  partner  against  a  receiver  of  the 
firm  who  has  sold  real  estate  as  partnership  property  and  has  the  pro- 
ceeds in  court,  to  recover  one-sixth  of  such  proceeds,  on  the  groand  that 
the  real  estate  was  owned  by  her  husband  and  his  deceased  partner  as 
tenants  in  common,  the  purchasers  of  such  property  are  neither  proper 
nor  necessary  parties. 

Same. — Wife*8  Interest  in  Proceeds, — Estoppel, — In  such  case  the  wife  hav- 
ing been  a  party  to  the  proceedings  of  the  receiver,  instituted  to  obtain 
an  order  to  sell  the  real  estate  as  partnership  property,  is  concluded  by 
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the  judgment,  and  so  long  as  it  remains  in  force  can  not  claim  any  jKxr- 
tion  of  the  proceeds  of  the  sale. 

Judgment. — Action  to  Set  Aside, — Practice, — ComplainL — A  complaint  to  set 
aside  a  judgment  taken  against  a  party  through  his  surprise,  inadver- 
tence or  excusable  neglect,  need  not  be  verified. 

Same. — Parties. —  Waiver, — If  all  persons  who  were  parties  to  the  former 
proceedings  should  not  be  parties  to  such  application  to  set  aside  the 
judgment,  a  failure  to  demur  for  such  reason  is  a  waiver  of  the  objection. 

Same. — Pleading, — Oomplavnt, — A  complaint,  in  such  application,  upder 
section  99  of  the  code,  2  R.  S.  1876,  p.  82,  showing  that  the  judgment 
was  taken  through  a  party's  excusable  negligence,  and  that  he  has  a 
meritorious  defence,  is  sufficient 

From  the  Wayne  Circuit  Court. 

W.  A.  BickUy  for  appellant. 

H.  CI  FoXy  W.  D.  Fovlke  and  J.  L.  Rupe,  for  appellees. 

Best,  C. — ^The  appellant  commenced  this  suit  against  An- 
dress  S.  Wiggins,  receiver  of  the  late  firm  of  R.  &  F.  G.  New- 
come,  and  thirty-two  other  persons. 

In  the  complaint  it  was  substantially  alleged  that  from  the 
1st  day  of  January,  1861,  until  the  25th  day  of  September, 
1876,  Robert  and  Franklin  G.  Newcome,  brothers,  were  in 
partnership,  in  the  milling  business,  in  Hagerstown,  Wayne 
county,  Indiana ;  that,  on  the  day  last  named,  Robert  died, 
and  at  his  death  said  firm  owned  some  real  and  personal  prop- 
erty, and  was  indebted  in  a  large  sum,  the  amount  of  which  was 
unknown  to  the  plaintiff;  that,  at  the  time  of  Robertas  death, 
he  and  Franklin  G.  Newcome  owned  a  large  amount  of  other 
real  estate  as  tenants  in  common,  which  is  specifically  de- 
scribed in  the  complaint,  and  which  it  is  averred  was  not 
partnership  property,  nor  purchased  with  partnership  means, 
nor  Q^  for  partnership  purposes ;  that  the  plaintiff  is  now, 
and  for  a  great  many  years  has  been,  the  wife  of  Franklin  G. 
Newcome,  who,  as  surviving  partner,  in  November,  1876,  ob- 
tained an  order  from  the  Wayne  Circuit  Court  to  sell  the  prop- 
erty mentioned  in  the  complaint  as  partnership  property,  for 
the  payment  of  partnership  debts,  but  that  she  was  not  a  party 
to  such  proceedings,  and  is  not  bound  by  such  order.     It  is 
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also  averred  that  Andress  8.  Wiggins,  on  the  9th  of  March, 
1878,  was  duly  appointed  receiver  of  the  effects  of  said  firm, 
and  at  once  entered  upon  the  discharge  of  the  duties  of  his 
trust ;  that  afterward  he  filed  an  application  in  the  Wayne 
Circuit  Court  for  an  order  to  sell  all  of  said  property  as  the 
property  of  said  firm,  and  made  the  plaintiff,  Franklin  G. 
Newcome,  her  husband,  and  Franklin  G.  Newcome,  Jr.,  ihe 
minor  son  of  Robert  Newcome,  deceased,  and  his  only  heir, 
parties  defendants  thereto ;  that,  immediately  after  the  sum- 
mons was  served  upon  her,  the  said  Wiggins  notified  her  that 
she  need  not  appear  to  said  proceeding,  as  her  rights  were  not 
intended  to  be  affected,  and  would  not  be ;  that  she  was  merely 
a  nominal  party,  and  that  her  rights  would  be  protected ;  that, 
relying  upon  such  statements,  she  did  not  appear  to  said  ac- 
tion, nor  did  she  authorize  any  one  to  appear  for  her,  and  she 
did  not  learn  for  more  than  one  year  thereaftier,  that  her  in- 
terests were  affected,  or  that  said  property  was  adjudged  to  be 
partnership  property  as  against  her ;  that,  at  the  expiration  of 
such  time,  she  first  learned  such  &ct,  and  also  learned  that  W. 
W.  Woods,  an  attorney  of  said  court,  had  filed  an  answer  for 
her,  alleging  that  such  property  was  not  partnership  property, 
but  was  held  by  her  husband  and  his  deceased  brother  as  ten- 
ants in  common ;  that  a  demurrer  was  sustained  to  such  an- 
swer and  an  exception  reserved. 

It  is  ftirther  averred  that  the  receiver,  in  pursuance  of  said 
order,  sold  the  various  parcels  of  land  embraced  in  the  com- 
plaint, some  of  which  was  purchased  by  each  of  the  thirty-two 
persons  mentioned  therein,  and  all  was  sold  for  its  full  value ; 
that  the  persons  who  purchased  the  same  paid  the  full  value, 
under  the  belief  that  it  was  partnership  property,  and  that  the 
plaintiff  had  no  interest  in  it ;  that,  by  reason  of  such  sales, 
her  interest  therein  has  become  absolute,  and  that  she  is  en- 
titled to  the  undivided  one-sixth  part  thereof,  but,  as  the  pur- 
chasers of  said  land  paid  the  full  value  of  the  same,  she  is 
willing  to  accept  her  interest  in  money,  and  relinquish  her 
title  to  said  land ;  that  the  receiver  has  the  money  in  courts 


NOVEMBER  TERM,  1881.  309 

Newcome  v.  Wiggins,  Receiver,  et  oL 

more  than  sufficient  to  satisfy  her  claim,  and  is  about  to  dis- 
tribute the  same  to  the  creditors  of  said  firm ;  that  one-sixth 
of  the  money  for  which  said  lands  were  sold  does  not,  in 
equity^  belong  to  the  creditors  of  said  firm,  and  that  its  pay- 
ment to  her  will  not  reduce  the  fund  out  of  which  their  claims 
should  be  paid.  She  further  alleges  that  the  judgment  so 
taken  against  her  by  the  receiver  was  taken  against  her 
through  her  mistake,  inadvertence  and  excusable  neglect; 
that  the  court  erred  in  sustaining  the  demurrer  to  her  answer 
and  in  rendering  judgment  against  her.  Prayer,  that  the 
receiver  be  directed  to  pay  her  one-sixth  of  the  money  for 
which  said  lands  sold,  or,  if  the  &cts  do  not  entitle  her  to  such 
relief,  that  the  judgment  in  favor  of  the  receiver  be  set  aside, 
and  that  she  be  allowed  to  defend,  or,  if  she  is  not  entitled  to 
sach  relief,  that  the  judgment  be  reviewed  and  reversed  for 
error  apparent  of  record,  and  for  other  relief. 

Copies  of  the  proceedings  by  the  surviving  partner  and  by 
the  receiver  are  filed  with  the  complaint,  and  marked  exhib- 
its "A,"  ^^B,"  "C,"  "D,"  "E,''  "F,^'  "G''  and  "H.^^ 

Exhibit  "  D,^'  omitting  the  title  of  the  cause  and  court,  was 
as  follows :  "Andress  8.  Wiggins,  receiver,  heretofore  ap- 
pointed by  the  court  for  the  late  firm  of  R.  &  F.  G.  New- 
come,  comes  and  shows  to  the  court  that  Robert  Newcome 

died  at  this  county  intestate,  on'  the  —  day  of ,  187-,  a 

member  of  the  firm  of  R.  &  F.  G.  Newcome,  and  that  by  his 
death  said  firm  was  dissolved ;  that  said  Robert  left  surviving 
him  as  his  only  heir-at-law  his  son  Franklin  G.  Newcome, 
Jr. ;  that  said  firm  of  R.  &  F.  G.  Newcome  were  the  owners 
of  the  real  estate  described  in  schedule  'A,'  hereto  attached 
and  made  part  hereof,  as  partnership  property  of  said  firm ; 
that  at  the  November  term,  1876,  of  the  Wayne  Circuit  Court, 
a  petition  was  filed  in  said  court  by  Franklin  G.  Newcome,  a 
surviving  partner  of  said  firm,  making  Elizabeth  Newcome 
and  Franklin  G.  Newcome  and  the  only  heir-at-law  of  Rob- 
ert Newcome,  deceased,  parties  thereto,  and  alleging  that  said 
real  estate  was  the  partnership  property  of  R.  &  F.  G.  New- 
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come^  and  that  the  heirs  of  said  Robert  Newcome  and  the  said 
Elizabeth  Newcome  had  no  interest  therein  until  after  the 
payment  of  the  debts  of  said  R.  &  F.  G.  Newcome ;  and  upon 
said  petition  and  in  the  proceeding  therein  the  court  so  found 
and  adjudged.  And  said  receiver  further  alleges  that  the  sidd 
firm  of  R.  &  F.  G.  Newcome  is  insolvent,  and  that  it  will  re- 
quire the  sale  of  all  the  property  of  said  firm  to  pay  the  debts 
thereof;  and  he  further  says  that  there  remains  in  his  hands, 
as  such  receiver,  the  real  estate  of  R.  &  F.  G.  Newcome,  which 
is  particularly  described  in  the  paper  marked  ^A,'  hereto  at- 
tached and  made  a  part  hereof,  and  that  said  real  estate  should 
be  sold  for  the  payment  of  the  debts  due  from  said  firm,  and 
the  receiver  prays  the  court  for  an  order  to  sell  said  real  es- 
tate, and  all  thereof,  upon  such  terms  as  the  court  shall  fix  and 
designate,  and  the  said  Franklin  G.  Newcome,  Elizabeth 
Newcome,  his  wife,  and  Franklin  G.  Newcome,  Jr.,  be  each 
required  to  appear  and  answer  herein  as  to  any  interest  Hiey 
may  have  or  hold  in  said  real  estate  or  be  forever  debarred 
therefrom.'' 

Schedule  ^^  A''  contains  a  description  of  the  lands  embraced 
in  the  plaintifi^'s  complaint. 

Exhibit  "  F"  was  the  answer  of  the  appellant  herein.  The 
answer  admitted  that  the  defendant  Elizabeth  was  the  wife 
of  Franklin  G.  Newcome ;  that  her  husband  and  Robert  New- 
come  had  been  partners  until  the  25th  day  of  September,  1876^ 
when  the  death  of  the  latter  dissolved  the  firm ;  that  at  that 
time  they  owned  the  real  estate  mentioned  in  schedule  "  A," 
but  it  was  averred  that  they  owned  the  same  as  tenants  in 
oommon,  and  not  as  partnership  property ;  that,  as  the  wife 
of  said  Franklin  G.  Newcome,  she  had  an  inchoate  interest  in 
the  undivided  one-sixth  part  thereof,  and  that  she  did  not 
consent  that  said  interest  should  be  sold  for  the  payment  of 
the  debts  of  said  firm.     Prayer  accordingly. 

A  demurrer  for  want  of  fiicts  was  sustained  to  this  answer^ 
to  which  an  exception  was  reserved  and  a  final  judgment  ren- 
dered, adjudging  that  the  property  was  partnership  property, 


NOVEMBER  TERM,  1881.  311 

Newcome  v.  WigginB,  Beceiyeri  et  oL 

and  ordering  the  receiver  to  sell  it  for  the  payment  of  the 
debts  of  said  firm. 

Exhibit  "A'*  was  the  petition  of  Franklin  G.  Newcome,  as 
surviving  partner,  to  sell  a  portion  of  the  land  embraced  in 
schedule  "  A/'  Exhibit  "  B ''  was  the  answer  of  the  guardian 
ad  litem  of  Franklin  G.  Newcome,  Jr. ;  and  exhibit "  C  '^  was 
the  judgment  ordering  the  sale  of  said  property  for  the  pay- 
ment of  debts  of  said  firm,  neither  of  which  need  be  set  out 
more  ftilly. 

Andress  S.  Wiggins  appeared  and  demurred  to  the  com- 
plaint for  the  following  reasons : 

'^Ist.    That  the  court  has  no  jurisdiction  of  the  person  or 
of  the  subject  of  the  action. 
^^2d.   That  the  plaintifiThas  not  legal  capacity  to  sue. 
'^3d.  That  there  is  another  action  pending  between  the 
same  parties  for  the  same  cause  of  action. 

^'4^.   That  there  is  a  defect  of  parties  plaintiffs. 
^^  5th.   That  there  is  a  defect  of  parties  defendants. 
^'€th.   That  the  last  amended  complaint  does  not  state  &cts 
sufficient  to  constitute  a  good  cause  of  action. 

"7th.  That  several  causes  of  action  have  been  improperly 
united." 

This  demurrer  was  sustained,  and,  the  plaintiff  declining  to 
further  plead,  final  judgment  was  rendered  against  her. 

From  this  judgment  the  appellant  appeals,  and  insists  that 
the  court  erred  in  sustaining  the  demurrer  to  the  complaint. 

The  record  does  not  show  that  the  thirty-two  other  defend- 
ants took  any  steps  in  the  case,  but  as  the  parties  agree  that 
each  defendant  filed  a  similar  demurrer  which  was  sustained, 
to  which  a  like  exception  was  reserved,  and  express  a  wish 
that  the  record  shall  be  so  regarded,  we  will  thus  treat  it. 

These  demurrers  were  properly  sustained.  No  fiicts  en- 
titling the  plaintiff  to  any  relief  against  these  thirty-two  pur- 
chasers were  averred.  If  the  property  in  dispute  was  part- 
nership property,  these  purchasers  had  no  interest  in  the  fiind, 
nor  in  its  disposition.     If  it  was  not,  this  &ct  might  have 
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been  ground  for  complaint  by  them,  but  could  not  possibly 
constitute  a  cause  of  action  against  them  in  favor  of  the  ap- 
pellant. Nor  were  they  necessary  or  proper  parties  in  such 
controversy  between  the  appellant  and  the  receiver,  as  such 
controversy  could  be  settled  as  well  without  as  with  them. 
The  appellant  does  not  claim,  nor  do  we  think  the  complaint 
states  facts  which  entitle  the  plaintiff  to  a  partition  of  the 
lands  as  against  these  purchasers,  and,  therefore,  we  do  not  think 
it  stated  any  cause  of  action  against  them  or  either  of  them. 
If  it  can  be  thus  regarded,  it  is  bad,  for  the  reasons  hereinaf- 
ter given  why  it  did  not  state  fiicts  which  entitle  the  plaintiff 
to  any  portion  of  the  fund  in  the  hands  of  the  receiver.  These 
demurrers  were,  therefore,  properly  sustained. 

The  &cts  stated  in  the  complaint  do  not,  as  we  think,  entitle 
the  appellant  to  a  judgment  for  any  portion  of  the  fund  in  the 
hands  of  the  appellee  Wiggins.  The  complaint  stated  that 
Robert  and  Franklin  G.  Newcome  owned  the  lands  men- 
tioned as  tenants  in  common ;  that  the  plaintiff,  as  the  wife 
of  Franklin  G.,  had  an  inchoate  interest  in  the  undivided  one- 
sixth  part  thereof,  which  had  become  absolute  by  a  judicial 
sale ;  that  they  had  been  sold  for  their  full  value  to  purchas- 
ers who  bought  and  paid  for  them  without  any  notice 
that  the  appellant  had  an  interest  in  them,  and,  had  the  com- 
plaint gone  no  further,  we  are  not  prepared  to  say  that  the 
fects  thus  stated  would  not  entitle  the  appellant  to  the  relief 
sought.  The  complaint,  however,  goes  further.  It  states  that 
the  appellee  instituted  a  suit  against  the  appellant,  her  hus- 
band, and  Franklin  G.  Newcome,  Jr.,  alleging  that  the  prop- 
erty in  question  was  partnership  property ;  that  she  was  made 
a  party,  and  that  it  was  adjudged,  in  such  proceeding,  that 
said  property  was  the  partnership  property  of  the  firm  of  R. 
&  F.  G.  Newcome,  and  that  it  was  necessary  to  sell  the  same 
to  pay  the  debts  of  said  firm.  These  averments  are  material. 
From  them  it  appears  that  the  question  of  fact,  as  to  whether 
this  land  was  or  was  not  partnership  property,  was  determined 
adversely  to  the  appellant  in  the  other  proceeding.     So  lon^ 
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as  that  judgment  remains  in  force^  it  concludes  the  appellant. 
Without  getting  rid  of  it,  she  can  not  again  controvert  that 
question. 

In  McCaffrey  v.  Corrigany  49  Ind.  175,  a  similar  question 
was  decided.  The  action  was  brought  to  foreclose  a  mort- 
gage alleged  to  have  been  executed  by  a  married  woman  and 
her  husband,  to  secure  the  payment  of  the  purchase-money  of 
such  real  estate.  Judgment  of  foreclosure  and  sale  of  the 
property.  After  the  death  of  the  husband,  the  wife  brought 
an  action  for  partition  against  the  purchasers  of  such  fore- 
closure sale,  claiming  one-third  of  the  land  as  surviving  wife* 
The  defendants  relied  upon  the  judgment  as  an  estoppel,  and 
the  plaintiff  replied  that  the  mortgage  was  not,  in  fact,  given 
for  purchase-money.  The  court  said :  "  The  question  is  not 
now  whether^  in  fact,  the  mortgage  was  for  the  purchase-money 
of  the  land,  of  which  the  plaintiff  is  now  claiming  the  one- 
third.  That  question  was  settled  by  the  judgment  of  the 
court  in  the  foreclosure  case,  to  which  the  plaintiff  was  a 
party.  She  might  then  have  controverted  that  &ct,  had  she 
been  inclined  to  do  so,  and  had  the  fact  been  otherwise  than  as 
alleged.  But  we  think  she  can  not  now,  in  this  way,  contro- 
vert that  fact.  Comparet  v.  Hanna,  34  Ind.  74 ;  Gavin  v. 
GraydoUy  41  Ind.  559 ;  May  v.  Fletcher,  40  Ind.  676 ;  Fiachli 
V.  Fischli,  1  Blackf.  360.'^ 

The  &et  adjudged  against  the  appellant  in  the  proceeding 
by  the  appellee  is  the  same  fact  which  she  seeks  to  controvert 
in  this  suit,  and  this,  we  think,  she  can  not  do  in  this  way. 
The  averments  in  the  complaint,  that  she  has  an  interest  in 
said  lands  which  has  become  absolute  by  judicial  sale,  do  not 
control  the  averment  that  such  feet  has  been  otherwise  ad- 
judged in  a  proceeding  to  which  she  was  a  party.  If  the  latter 
had  first  been  brought  forward  in  an  answer,  the  same  would 
have  been  sufficient,  and  the  feet  that  they  appear  in  the  com- 
plaint does  not  impair  their  force.  However  pleaded,  they  show 
that  the  fund  arose  from  the  sale  of  partnership  property,  to 
no  part  of  which  has  the  appellant  any  claim  until  the  debts 
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of  the  firm  are  fully  paid.  For  these  reasons^  we  think  the 
appellant  was  not  entitled  to  any  part  of  said  fund. 

The  appellant  also  insists  that^  if  the  facts  stated  do  not  en- 
title her  to  a  judgment  for  a  portion  of  the  fund^  the  complaint 
was  good  as  an  application  to  set  aside  the  judgment  obtained 
by  the  receiver  against  her,  under  section  99  of  the  code.  The 
latter  part  of  that  section  reads  thus :  '^  The  court  may  also 
in  its  discretion  allow  a  party  to  file  his  pleadings  after  the 
time  limited  therefor ;  and  shall  relieve  a  party  from  a  judg- 
ment taken  against  him,  through  his  mistake,  inadvertence, 
surprise  or  excusable  neglect,  and  supply  an  omission  in  any 
proceedings  on  complaint  or  motion  filed  within  two  years." 

The  appellee  insists  that  the  complaint  is  not  sufficient  for 
such  purpose,  for  the  following  reasons : 

1st.  The  complaint  was  not  filed  within  two  years  after  the 
rendition  of  the  judgment ; 

2d.   The  complaint  is  not  verified ;  and, 

3d.  The  action  is  not  between  the  same  persons  who  were 
parties  to  the  action  in  which  the  judgment  Was  rendered. 

The  first  objection  is  not  true  in  point  of  fiwt.  This  suit 
was  commenced  on  the  15th  day  of  November,  1880,  and  the 
judgment  was  rendered  in  June,  1879.  The  complaint  was 
filed  in  time. 

The  second  objection  can  not  be  sustained,  as  the  statute 
does  not  require  the  complaint  to  be  verified.  We  have  been 
referred  to  Buck  v.  Havens,  40  Ind.  221,  Lake  v.  Jones,  49 
Ind.  297,  Nord  v.  Marty,  56  Ind.  531,  and  Bristor  v.  Galvin, 
62  Ind.  352,  as  settling  the  practice,  but  none  of  them  hold 
that  the  complaint  must  be  verified.  In  Buck  v.  Havens,  it 
was  said  that  "  The  practice  very  justly  requires  the  party  who 
seeks  to  be  released  from  a  judgment  to  show  that  he  has  a 
meritorious  cause  of  action  or  defence,  as  the  case  may  be, 
which  is  involved  in  the  judgment  from  which  he  seeks  to  be 
relieved,  and  this  should  be  supported  by  his  affidavit.^'  This 
merely  requires  a  showing,  and  this  showing  may  be  by  veri- 
fied complaint  or  by  a  separate  affidavit.    However  made,  its 
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office  is  to  prove  the  averment,  and  not  to  render  it  sufficient. 
Manifestly,  a  complaint  is  as  good  without  as  with  a  verifica- 
tion, unless  the  statute  requires  it.  If  an  unverified  complaint 
is  supported  by  an  affidavit  upon  the  hearing,  this  is  equiva- 
lent to  a  verification.  This  need  not  be  done,  if  the  opposite 
party  admits  that  the  facts  averred  are  true.  This  he  does  by  his 
demurrer;  and  "  This,'^  in  the  language  of  this  court  in  Nord 
V.  Marty,  mipra, "  was  tantamount,  in  our  opinion,  to  a  submis- 
sion of  the  cause  to  the  court  below  for  a  hearing  on  the  fiicts 
set  out  in  the  verified  complaint."    No  showing  was  necessary. 

The  objection,  that  the  action  is  not  between  the  persons 
who  were  parties  to  the  judgment,  is  equally  untenable.  The 
statute  does  not  require  it  in  terms,  and,  if  it  could  be  so  con- 
strued, the  failure  to  demur  to  the  complaint  for  defect  of  par- 
ties, naming  them,  was  a  waiver  of  the  objection.  Marks  v. 
The  J.,  B.  &  W.  B.  W.  Co.,  38  Ind.  440 ;  Durham  v.  Bischof, 
47  Ind.  211. 

It  is  further  insisted  that  the  judgment  should  not  be  set 
aside,  as  it  does  not  appear  that  the  appellant  can  avoid  in  any 
way  the  judgment  rendered  against  her  in  the  proceeding  in- 
stituted by  her  husband,  and  for  that  reason  she  will  be  unable 
to  make  any  defence  to  the  action  brought  by  the  receiver. 
This  is  assuming  as  true  what  the  latter  avers.  This  we  can 
not  do,  especially  since  the  appellant  alleges  that  she  was  not 
summoned,  nor  did  she  appear  or  authorize  any  one  to  appear 
tor  her,  and  that  no  judgment  was  rendered  against  her  in 
such  proceeding.  Again,  it  appears  from  the  record  that  only 
a  small  portion  of  the  land  embraced  in  the  receiver's  com- 
plaint was  included  in  the  proceedings  of  the  surviving  part- 
ner, and  as  to  the  excess  the  appellant  may  make  a  defence. 
However  this  may  be,  the  complaint  avers  a  meritorious  de- 
fence, and  this  is  sufficient. 

It  is  not  claimed  that  the  facts  averred  do  not  show  '^  ex- 
cusable negligence,'^  and  we  think  they  clearly  show  that  the 
judgment  was  thus  taken.  Hunter  v.  Francis,  56  Ind.  460 ; 
Nord  V.  Marty,  56  Ind.  531. 
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As  the  complaint  was  sufficient  under  section  99,  the  de- 
murrer by  the  receiver  was  improperly  sustained,  for  which 
the  judgment  should  be  reversed. 

Peb  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,,  that  the  judgment  be,  and  it  is  hereby,  in  all  things 
reversed  as  to  the  receiver,  and  affirmed  as  to  the  other  appel- 
lees, with  instructions  to  overrule  thedemurrer  of  the  former, 
to  apportion  the  costs,  and  for  fiirther  proceedings. 


No.  9877. 

Jett  v.  City  op  Richmond. 
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171     w^  CoNSTTrunoNAL  Law.— Ctttes  and  Toictw.— Section  1640,  R.  S.  1881,  which 

forbids  cities  and  towns  from  punishing  by  ordinance  any  act  which  is 
a  public  offence  by  statute,  is  constitutional.  If  not  embraced  in  the 
subject  expressed  in  the  title  of  the  act  of  which  it  forms  a  part,  it  is  at 
least  properly  connected  with  that  subject. 

From  the  Wayne  Circuit  Court. 

A.  C.  Lindemuth,  for  .appellant. 

W,  D.  Fovike  and  J.  L.  RupCy  for  appellee. 

WoRDEN,  J. — The  appellant  was  prosecuted  by  the  city  be- 
fore the  mayor  of  Richmond,  for  a  violation  of  a  city  ordi- 
nance, passed  in  1870,  of  the  following  tenor,  viz. : 

"  If  any  person  shall  appear  in  any  public  part  of  the  city, 
or  in  any  place  of  public  resort  or  amusement  therein,  or 
within  two  miles  thereof,  in  a  state  of  intoxication,  every  such 
person  so  offending  shall,  on  conviction  before  the  mayor,  be 
fined  in  any  sum  not  less  than  $1  nor  more  than  $25.'' 

The  mayor  sustained  a  demurrer  to  the  complaint  and  ren- 
dered judgment  for  the  defendant,  and  the  city  appealed  to 
the  circuit  court,  where  a  demurrer  to  the  complaint  was 
again  filed  for  want  of  sufficient  &cts,  among  other  things,  and 
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overruled.     Exception ;  plea  not  guilty ;  trial  by  the  court ; 
finding  and  judgment  for  the  plaintiff.* 

The  appellant  has  assigned  error  upon  the  overruling  of 
the  demurrer  to  the  complaint. 

The  question  involved  depends  upon  the  provisions  of  the 
E^vised  Statutes  of  1881. 

In  the  '^  act  concerning  public  offences  and  their  punish- 
ment," is  found  the  following  provision,  viz.  : 

"Whoever  is  found  in  any  public  place  in  a  state  of  intox- 
ication shall  be  fined  any  amount  not  exceeding  $5 ;  and,  up- 
on a  second  conviction  for  such  offence,  he  shall  be  fined  not 
more  fhan  $26 ;  and  upon  a  third  conviction  for  such  offence, 
he  shall  be  fined  not  more  than  $100,  may  be  imprisoned  in 
the  county  jail  not  more  than  thirty  days  nor  less  than  five 
days,  and  disfranchised  and  rendered  incapable  of  holding 
any  office  of  trust  or  profit  for  any  determinate  period.'^  R. 
S.  1881,  section  2091. 

In  the  act  prescribing  the  mode  of  procedure  in  criminal 
cases,  entitled  "An  act  concerning  proceedings  in  criminal 
cases,"  the  following  provision  is  found,  viz. : 

"Whenever  any  act  is  made  a  public  offence  against  the 
State  by  any  statute  and  the  punishment  prescribed  therefor, 
such  act  shall  not  be  made  punishable  by  any  ordinance  of 
any  incorporated  city  or  town ;  and  any  ordinance  to  such 
effect  shall  be  null  and  void,  and  all  prosecutions  for  any  such 
public  offence  as  may  be  within  the  jurisdiction  of  the  author- 
ities of  such  incorporated  cities  or  towns,  by  and  before  such 
authorities,  shall  be  had  under  the  State  law  only."  R.  S. 
1881,  section  1640. 

The  purpose  of  the  above  provision  is  apparent.  It  is  to 
prevent  persons  being  punished  twice  for  the  same  offence, 
once  under  the  State  law,  and  again  under  a  city  or  town  or- 
dinance. 

But  it  is  claimed  that  the  title  to  the  act  is  not  broad  enough 
to  cover  the  enactment  in  question,  and,  therefore,  that  it  is 
void.    We,  however,  are  of  a  different  opinion.     The  title,  we 
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have  seen^  is  ^^  An  act  concerning  proceedings  in  criminal 
csLses"  The  provision^  that  cities  and  towns  shall  not  punish 
by  ordinance  an  act  made  punishable  by  a  State  law^  if  not  em- 
braced by  the  title^  which  would  seem  to  be  the  case^  because 
it  concerns  proceedings  in  criminal  cases^  is  germane  to  ihe 
subject  expressed  in  the  title^  and  properly  connected  with  it^ 
and  is  su£Gicient  to  satisfy  the  requirement  of  the  constitution. 

The  provision  in  question,  it  seems  to  us,  is  properly  and 
appropriately  connected  with  the  subject  of  proceedings  in 
criminal  cases,  if,  indeed,  it  does  not  constitute  a  part  of  that 
subject. 

Many  authorities  have  been  cited  upon  the  point  by  the  re- 
spective counsel,  but  we  deem  it  unnecessary  to  reproduce 
them  here.  The  following  are  some  of  those  which  support 
the  view  which  we  take  of  the  question :  Brighi  v.  McCvJr 
laugh,  27  Ind.  223 ;  McCaalin  v.  The  State,  44  Ind.  151 ;  The 
State  V.  Tucker,  46  Ind.  355 ;  Fletcher  v.  The  State,  54  Ind. 
462. 

The  feet  that  a  civil  action  is  brought  by  the  city  to  re- 
cover the  penalty  inflicted  by  such  an  ordinance  as  that  in 
question,  and  others  of  a  similar  character,  does  not  make  the 
penalty  inflicted  any  the  less  a  punishment.  The  form  of  the 
action  to  recover  the  penalty  is  entirely  immaterial  so  &r  as 
the  question  we  are  now  considering  is  concerned.  The  pen- 
alty thus  inflicted,  and  recovered  in  the  form  of  a  civil  ac- 
tion, the  process  being  a  warrant  for  the  arrest  of  the  defend- 
ant, and  imprisonment  being  a  means  of  coercing  payment,  is 
as  much  a  punishment  within  the  meaning  of  section  1640  as 
if  the  form  of  the  action  were  criminal  instead  of  civil. 

The  provision  in  question  takes  away  the  right  of  cities 
and  towns  to  maintain  actions,  civil  in  form,  in  certain  cases; 
but  it  is  not  therefore  obnoxious  to  any  constitutional  objec- 
tion, for  civil  and  criminal  matters  may  be  embraced  in  the 
same  act,  where  they  are  the  subject  of  the  enactment  or  prop- 
erly connected  with  it.     Thomasson  v.  The  State,  16  Ind.  44.9. 

Section  2091,  above  quoted,  provides  for  the  punishment 
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of  the  same  act  mentioned  in  the  ordinance  in  question^  and 

section  1640  abrogates  the  ordinance. 

The  demurrer  to  the  complaint  should  have  been  sustained^ 
The  judgment  below  is  reversed^  with  costs^  and  the  cause 

remanded  for  ftirther  proceedings  in  accordance  with  thi& 

opinion. 


No.  8371. 

Pittsburgh,  Cincinnati  and  St.  Louis  Railway  Com> 

PANY  V.  Laufman. 

Bailboats. — Duly  to  FeruXf  in  Towns  and  Cities. — Bailroad  companies  are 
liable  for  animals  killed  within  towns  and  cities  between  the  crossings  of 
streets  and  alleys,  if  the  road  could  be  and  is  not  fenced  at  the  place  of 
the  killing. 

Same. — Eieq)Hons  to  Bute, — ^It  is  not  for  the  courts  to  cceate  exceptions  ta 
the  statutory  rule  on  the  subject 

From  the  Grant  Circuit  Court. 

N.  O.  Ross,  for  appellant. 

JR.  W.  Bailey  and  A.  Diltz,  for  appellee^ 

Woods,  J. — ^The  appellee  obtained  a  judgment  against  the- 
appellant  for  the  value  of  a  horse,  killed  upon  the  track  of 
the  appellant's  road  at  a  point  where  the  same  was  not  fenced ; 
and  the  question  presented  for  decision  is,  whether  the  road 
ought  to  have  been  fenced  at  the  locus  in  quo. 

Counsel  says :  "The  precise  question  that  the  appellant  de- 
sires to  have  settled  is  this :  'Is  a  railroad  company  bound  to  fence 
its  road  where  it  runs  through  a  populous  portion  of  a  town  or 
city,  where  the  groimd  is  laid  off  into  ordinary  sized  building  lots 
with  streets  and  alleys  between,  in  order  to  avoid  liability  for 
stock  killed,  on  the  ground  that  the  road  was  not  fenced.'" 

The  evidence  in  the  case  consists  of  an  agreed  statement  of 
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&ctS;  to  the  effect  that  the  animal  was  killed  by  a  locomotive 
or  car^  upon  the  line  of  the  appellant's  road  and  right  of  way, 
in  the  town  of  Marion^  at  a  point  between  two  parallel  streets^ 
and  not  upon  the  crossing  of  a  street^  or  alley,  nor  in  a  pub- 
lic place.  The  distance  from  one  street  to  the  other^  along 
the  line  of  the  railroad,  which  is  not  at  right  angles  with  the 
streets,  is  about  twenty-five  rods.  The  lots  next  to  the  right 
of  way,  which,  at  the  place  in  question,  is  only  fourteen  feet 
wide,  were  enclosed  by  fences  which  extended  across  the  alleys 
laid  out  between  said  streets,  making  a  continuous  line  of 
fence  on  either  side  of  the  railway  track  from  one  street  to  the 
other ;  so  that  there  was  no  access  to  this  part  of  the  appel- 
lant's track  and  right  of  way,  except  from  the  streets,  and  at 
these  there  were  no  cattle-guards  or  other  means  to  prevent 
the  incursion  of  animals  upon  that  part  of  the  track. 

The  principal  reason  suggested  by  counsel,  why  such  por- 
tions of  a  railroad  should  not  be  deemed  to  come  within  the 
general  rule  of  liability  imposed  by  the  law,  is,  that  the  nu- 
merous cattle-guards  which  would  be  necessary  would  weaken 
the  road-bed,  and  thereby  cause  danger  instead  of  averting  it 
It  is  a  sufficient  answer,  that  there  is  no  evidence  in  the  case 
that  such  would  be  the  jiecessary  or  probable  consequence  of 
putting  in  the  requisite  guards,  and  it  can  not  be  judicially 
known  that  such  would  be  the  result.  The  statutory  rule  is, 
that  railroad  companies  shall  be  liable  for  injuries  done  by 
their  locomotives  or  cars  to  animals  at  places  where  their 
roads  might  be  but  are  not  fenced;  and  it  is  not  the 
province  of  the  courts  to  create  exceptions  to  the  rule,  or  to 
interfere  with  the  legislative  policy,  upon  the  ground  sug- 
gested, or  for  any  like  reason.  See  The  Indianapolis,  etc^  R. 
R.  Go.  V.  Parker,  29  Ind.  471 ;  The  Toledo,  etc.,  R.  W.  Co.  v. 
Howell,  38  Ind.  447 ;  The  Indianapolis,  do.,  R.  R.  Co.  v. 
Christy,  43  Ind.  143;  The  Indianapolis,  etc.,  R.  R.  Go.  v. 
Lindley,  75*Ind.  426. 

Judgment  affirmed,  with  costs. 
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No.  8418. 

Dill  et  al.  v.  Vincent. 

JuDOMENT. — Decree  of  ForeeUmire, — OoUatend  AWusk. — Action  to  Becaver  Real 
Eetaie, — Sheriff's  Sale. — Preeumption. — ^A  decree  of  foreclosure  against  a 
woman  and  her  husband  can  not  be  successfully  attacked  by  her  as  a  de- 
fendant in  a  collateral  proceeding  by  the  holder  of  the  sheriff's  deed  to  re- 
cover possession  of  the  real  estate  sold  and  conveyed  to  him  by  virtue  of 
the  decree.  The  correctness  of  the  decree,  and  of  the  sheriff's  sale  under 
it,  must  be  presumed  against  her. 

Same.— F^e**  One-Third  of  Proceeds,— In  such  case,  if  the  wife  be  entitled 
to  one-third  of  the  proceeds  arising  from  the  sale  of  the  mortgaged 
premises,  she  must  enforce  her  right  by  separate  action.  It  would  not 
defeat  the  purchaser's  right  to  possession. 

From  the  Dearborn  Circuit  Court. 

W,  8.  Holman,  J.  Schwartz  and  0.  -Jf.  WiUoUy  for  appellants. 
O.  J5.  lAddeUy  for  appellee. 

Elliott,  J. — ^This  was  an  action  instituted  by  the  appellee 
against  the  appellants,  to  recover  the  possession  of  real  estate. 

The  only  questions  presented  by  this  appeal  are  those  aris- 
ing upon  the  refusal  of  the  trial  court  to  award  a  new  trial, 
which  was  claimed  by  the  appellants. 

The  appellee  founded  his  claim  of  title  upon  a  sheriff's  deed 
executed  to  him  by  the  sheriff  of  Dearborn  county.  In  sup- 
port of  his  claim  he  introduced  a  judgment  and  decree,  sher- 
iff's return  to  the  certified  copy  of  the  decree,  and  the  deed 
thereon  executed  by  the  sheriff.  The  principal  contention  of 
counsel  for  appellants  is,  that  the  appellant  Barbara  Dill  is 
entitled  to  one-third  of  the  property  sold  by  the  sheriff  and 
claimed  by  the  appellee.  The  decree  was  based  upon  several 
mortgages  which  had  been  executed  by  the  appellant  Barbara 
Dill  and  her  husband,  Liborious  Dill.  There  were  also  em- 
braced in  the  decree  several  judgments  against  the  husband 
alone^  the  holders  of  which  had  been  made  parties  as  junior 
incumbrancers  to  the  foreclosure  proceedings.  The  decree  con- 
VOL.  78.— 21 
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tained  a  proviso  barring  the  equity  of  redemption  of  both 
husband  and  wife^  and  directing  a  sale  of  the  mortgaged  prem- 
ises ;  and  it  also  provided  for  the  disposition  of  the  surploB 
remaining  after  satisfaction  of  the  judgment. 

The  appellee  bid  in  the  property  for  $1,500,  which  was  the 
amount  due  upon  the  mortgages  and  judgments  described  in 
the  decree. 

The  purchase  by  Vincent  under  the  decree  gave  him  a  title 
to  the  land  purchased,  freed  from  the  claims  of  Mrs.  Dill.  If 
the  decree  was  erroneous  in  directing  a  sale  of  the  land,  and 
in  divesting  her  of  her  rights  therein,  it  can  not  be  success- 
fully attacked  in  this  collateral  manner.  If  counsel  are  right 
in  their  position,  that  the  decree  divesting  Mrs.  Dill  of  her 
rights  is  wrong,  their  remedy  is  by  a  direct  attack  upon  the 
judgment  and  decree.  The  appellee's  answer  to  the  argument 
of  appellants  is,  that  the  case  is  strictly  analogous  to  cases  where 
there  are  some  claims  waiving  relief  from  valuation  laws,  and 
others  containing  no  such  waiver,  and  that,  as  it  is  proper 
in  such  cases  to  render  judgment  directing  one  sale,  and  that 
without  relief,  it  was  proper  to  render  one  decree  in  this  case 
directing  a  sale  of  the  entire  tra^t,  making  proper  provision 
for  distribution  of  proceeds  of  surplus  remaining  after  satis- 
&ction  of  the  decree  on  the  mortgage.  This  question  is  not 
in  this  case.  The  question  would  be  properly  presented  in  a 
direct  attack  upon  the  judgment ;  it  is  not  involved  in  this 
collateral  proceeding. 

It  is  argued  that  Mrs.  Dill  is  entitled  to  one-third  of  the 
proceeds  arising  from  the  sale  of  the  mortgaged  premises.  If 
this  were  granted,  it  would  avail  nothing  here,  for  it  would 
not  defeat  appellee's  right  to  possession.  If  the  appellant 
Barbara  Dill  has  any  such  right,  it  must  be  enforced  in  the 
proper  action  against  the  proper  parties.  The  decree  con- 
tained a  provision  for  the  disposition  of  the  surplus  remaining 
after  satisfaction  of  the  judgment.  If  this  provision  was  the 
correct  one,  Mrs.  Dill  must  proceed  against  the  persons  charged 
with  the  due  execution  of  the  decree ;  if  not  correct,  then  her 
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remedy,  if  any  she  has,  would  be  to  compel  a  proper  correc- 
tion of  the,  erroneous  decree. 

It  is  contended  that  the  premises  were  not  sold  in  parcels. 
The  decree  of  foreclosure  settled  this  question,  and  appellants^ 
argument  upon  this  point  is  foundationless.  If  this  were  not 
so,  the  presumption  is,  that  the  sheriff  did  his  duty  in  making 
the  sale,  and  there  is  nothing  tending  to  show  the  contrary. 

Judgment  affirmed. 

Opinion  filed  at  May  term,  1881. 

Petition  for  a  rehearing  overruled  at  November  term,  1881. 


V 


No.  8212. 

LiABY  V.  The  Cleveland,  Columbus,  Cincinnati  and 
Indianapolis  Railroad  Company. 

NsQXiGENCE. — Bailroad  Company. — Damoffes. — ^The  plaintiff,  without  invi- 
tation, and  as  a  mere  intruder,  entered  upon  the  uninclosed  premises  of 
the  defendant,  upon  which  was  a  building  of  the  defendant  in  a  state  of 
visible  decay.  While  there  a  sudden  storm  blew  a  fragment  of  the  di- 
lapidated building  against  the  plaintiff,  injuring  him  severely.  The 
building  had  once  been  used  as  a  freight  house,  but  had  been  long  since 
abandoned  as  a  place  of  public  business,  and  was  not  so  situated,  with 
reference  to  any  public  way,  as  to  endanger  travellers  thereon. 

HM,  in  an  action  for  damages  for  the  injuries  received,  that  the  plaintiff 
could  not  recover. 

From  the  Madison  Circuit  Court- 

W,  A.  ISttingerf  A.  F.  Harrison  and  W.  R.  Pierse,  for  ap- 
pellant. 

A.  C,  Harris,  H.  H.  Poppkton,  J.  A.  Harrison  and  R,  Lake, 
for  appellee. 

MoBBis,  C. — The  appellant  sued  the  appellee  for  damages 
alleged  to  have  been  sustained  by  him  through  the  negligent 
feUure  of  the  appellee  to  repair  a  building  standing  on  its 
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ground  and  formerly  used  by  it  as  a  freight  house^  situate 
within  the  limits  of  the  city  of  Anderson^  Madison  county, 
Indiana. 

The  appellee  answered  the  complaint  by  a  general  denial. 
The  CBxtee  was  submitted  to  a  jury  for  trial.  The  appellant 
haying  introduced  his  evidence  to  a  jury,  the  appellee  de- 
murred to  it  and  the  appellant  joined  in  demurrer.  The  court 
sustained  the  demurrer,  and  the  appellant  excepted. 

The  ruling  of  the  court  upon  the  demurrer  is  assigned  as 
error. 

The  facts  which  the  evidence  proved,  or  tended  to  prove, 
are  substantially  as  follows : 

The  appellee,  called  in  the  evidence  the  "  Bee  Line,"  on  the 
3d  of  April,  1878,  owned  and  operated  a  railroad,  passing 
through  the  town  of  Anderson,  Madison  county,  Indiana.  In 
the  south-east  part  of  said  town  it  crosses  the  "  Pan  Handle  " 
railroad,  the  course  of  the  appellee's  road  being  nearly  east 
and  west,  and  that  of  the  Pan  Handle  from  north-west  to  y 
south-east.  On  the  west  side  of  the  Pan  Handle  tracks,  and^'^^  \ 
north  of  the  Bee  Line  tracks,  there  was  a  passenger  depot.  _, 
A  freight  house  had  been  built,  several  years  ago,  about  twenty 
feet  west  of  the  passenger  depot,  with  a  platform  on  the  south 
side  and  west  end  of  the  same.  The  surface  of  the  earth  on 
which  the  freight  depot  stood  inclined  to  the  north ;  the  house 
and  platform  rested  on  stone  pillars.  Next  to  the  track,  the 
platform  and  floor  were  some  two  feet  above  the  level  of  the 
track,  and  on  the  further  side,  some  seven  or  eight  feet  above 
the  surface  of  the  ground.  The  space  between  the  platform 
and  floor  and  the  earth  was  open.  A  year  or  two  before  the 
alleged  accident,  the  appellee  moved  its  general  freight  busi- 
ness to  a  depot  nearer  the  city,  and  the  freight  house  in  ques- 
tion was  no  longer  used  as  the  general  freight  house  of  the 
appellee,  though  still  used  for  some  purposes,  such  as  storing 
the  appellee's  wood  and  lumber.  A  highway  or  avenue  led 
from  the  crossing  northwardly  to  the  town,  dividing  the  angle 
formed  by  the  railroads.     The  appellee  owned  half  an  acre  of 
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ground  between  its  track  and  this  highway  or  avenue,  upon 
which  the  depot  stood. 

Patrick  Lary,  the  fiither  of  the  appellant,  lived  near  the 
Bee  Line  tracks,  and  some  distance  west  of  the  crossing.  At 
a  point  up  the  avenue  from  the  crossing,  a  road  leads  west  to* 
ward  his  home.  A  heading  factory  stood  some  distance  south-  \ 
east  of  the  crossing.  The  appellant,  then  twenty  years  of  age, 
was,  on  the  3d  day  of  April,  1878,  employed  in  this  fiictory 
as  a  '* joiner,"  and  had  been  employed  in  it  as  a  common  la- 
borer for  some  time  before.  On  the  3d  of  April,  1878,  it 
rained^  so  that  the  fiictory  shut  down  by  ten  or  eleven  o'clock 
in  the  forenoon.  The  appellant,  in  company  with  several 
other  boys,  started  for  home,  and  when  they  reached  the  cross- 
ing they  walked  along  the  Bee  Line  tracks  until  they  reached 
the  old  freight  house.  The  appellant  had  been  in  the  habit 
of  passing  this  freight  house  almost  daily  for  some  time.  He 
noticed,  in  July,  1877,  that  a  part  of  the  roof  of  the  building 
was  off,  but  had  never  given  it  further  notice.  As  the  appel- 
lant and  his  companions  came  up  the  Bee  Line  track,  they 
were  throwing  mud  balls  at  each  other.  It  was  raining,  and 
they  ran  under  the  platform  of  the  freight  house,  where  they 
continued  their  sport  of  throwing  mud  balls  and  pitching  pen- 
nies. The  appellant,  to  avoid  the  mud  balls  thrown  at  him 
by  his  companions,  ran  behind  one  of  the  stone  pillars  sup- 
porting the  platform  on  the  west  end  of  the  freigliik  house. 
They  had  been  playing  some  ten  or  fifteen  minutes,  when  a 
severe  and  sudden  blast  of  wind  struck  the  freight  house, 
while  the  appellant  was  behind  the  pillar.  It  tore  off  a  piece 
of  the  roof  of  the  building  some  ten  feet  square.  The  appel- 
lant, being  frightened  by  the  noise,  ran  out  in  the  open  space, 
and  looking  up  saw  the  piece  of  the  roof  blown  off,  in  the 
air.  He  ran  toward  the  avenue,  but  before  or  as  he  reached 
the  edge  of  it,  this  fragment  of  the  roof  fell  upon  and  crushed 
him  to  the  earth.  The  appellant  was  bruised  and  internally 
injured  by  the  accident,  and  had  not,  at  the  time  of  the  trial, 
entirely  recovered  from  the  injury. 
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^    Upon  the  facte  thus  stated^  can  the  appellant  maintain  this 

'     action  ? 

There  is  no  testimony  tending  to  show  that  the  appellant 
was  at  the  freight  house  by  the  invitation  of  the  appellee,  nor 
that  he  was  there  for  the  purpose  of  transacting  any  busine^ 
with  the  appellee.  The  appellant  intruded  upon  the  premises 
of  the  appellee,  and  is  not,  therefore,  entitled  to  that  protec- 
tion which  one,  expressly  or  by  implication,  invited  into  the 
house  or  place  of  business  of  another,  is  entitled  to.  The  ap- 
pellant was  a  trespasser,  and  as  such  he  entered  upon  the  ap- 
pellee^s  premises,  taking  the  risks  of  all  the  mere  omissions 
of  the  appellee  as  to  the  condition  of  the  grounds  and  build- 
ings thus  invaded  without  leave.  We  do  not  wish  to  be  un- 
derstood as  holding  or  implying  that  if,  on  the  part  of  the  ap- 
pellee, there  had  been  any  act  done  implying  a  willingness  to 
inflict  the  injury  upon  the  appellant,  it  would  not  be  liable. 
But  we  think  there  is  nothing  in  the  evidence  from  which 
such  an  inference  can  be  reasonably  drawn.  The  building 
could  be  seen  by  all ;  its  condition  was  open  to  the  inspection 
of  every  one ;  it  had  been  abandoned  as  a  place  for  the  trans- 
action of  public  business ;  it  was  in  a  state  of  palpable  and 
visible  decay,  and  no  one  was  authorized,  impliedly  or  other- 

/^wise,  to  go  into  or  under  it.  Under  such  circumstances,  the 
law  says  to  him  who  intrudes  into  such  a  place,  that  he  must 
proceed  at  his  own  risk. 

»  In  the  case  of  The  PMsburghy  etc.,  R.  W,  Co.  v.  BingJiam, 
29  Ohio  St.  364,  the  question  was:  "Is  a  railroad  com- 
pany bound  to  exercise  ordinary  care  and  skill  in  the  erection, 
structure,  or  maintenance  of  its  station  house  or  houses,  as 
to  persons  who  enter  or  are  at  the  same,  not  on  any  busi- 
ness with  the  company  or  its  agents,  nor  on  any  business 
connected  with  the  operation  of  its  road ;  but  are  there  with- 
out objection  by  the  company,  and  therefore  by  its  mere  suf- 
ferance or  permission  ?''  The  court  answered  this  question 
in  the  negative.-^ 

In  the  case  of  Houmell  v.  Smythy  7  C.  B.  n.  s.  731,  the 
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plaintiff  fell  into  a  quarry,  left  open  and  unguarded  on  the 
unenclosed  lands  of  the  defendant,  over  which  the  public 
were  permitted  to  travel ;  it  was  held  that  the  owner  was  un- 
der no  legal  obligation  to  fence  or  guard  the  excavation  unless 
it  was  so  near  the  public  road  as  to  render  travel  thereon  dan- 
gerous. That  the  {)erson  so  travelling  over  such  waste  lands 
must  take  the  permission  with  its  concomitant  conditions,  s 
and,  it  may  be,  perils.  Hardcaatle  v.  The  SoiUh  Yorkshire 
R  W.  Co.,  4  H.  &  N.  67 ;  Sweeny  v.  Old  Colony ,  etc.,  R.  B. 
Co.,  10  Allen,  368 ;  Knight  v.  Abert,  6  Barr,  472. 

After  reviewing  the  above  and  other  cases.  Judge  BoYNTON, 
in  the  case  of  The  Pittsburgh,  etc..  It.  W.  Co.  v.  Bingham, 
supra,  says : 

^  "The  principle  underlying  the  cases  above  cited  recognizes 
the  right  of  the  owner  of  real  property  to  the  exclusive  use  and 
enjoyment  of  the  same  without  liability  to  others  for  injuries 
occasioned  by  its  unsafe  condition,  where  the  person  receiving 
the  injury  was  not  in  or  near  the  place  of  danger  by  lawftd 
right ;  and  where  such  owner  assumed  no  responsibility  for 
his  safety  by  inviting  him  there,  without  giving  him  notice 
of  the  existence  or  imminence  of  the  peril  to  be  avoided/'  ^ 

In  the  case  from  which  we  have  quoted,  the  intestate  of  the 
plaintiff  was  at  the  defendant's  station  house,  not  on  any  busi- 
ness with  it,  but  merely  to  pass  away  his  time,  when,  by  a  se- 
vere and  sudden  blast  of  wind,  a  portion  of  the  roof  of  the 
station  house  was  blown  off  the  building  and  against  the  in- 
testate, ^with  such  force  as  to  kill  him.  The  case,  in  its  cir- 
cumstances, was  not  unlike  the  one  before  us.  Nicholson 
V.  Erie  R.  W.  Co.,  41  N.  Y.  525 ;  Murray  v.  McLean,  57  111. 
378 ;  Durham  v.  Mussdman,  2  Blackf  96  (18  Am.  Dec.  133). 

In  the  case  of  Sweeny  v.  Old  Colony,  etc.,  R.  R.  Co.,  10  Allen, 
368,  the  court  say : 

"A  licensee,  who  enters  on  premises  by  permission  only, 
without  any  enticement,  allurement  or  inducement  being  held 
out  to  him  by  the  owner  or  occupant,  can  not  recover  dam- 
ages for  injuries  caused  by  obstructions  or  pitfalls.     He  goes 
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there  at  his  own  risk,  and  enjoys  the  license  subject  to  its  con- 
comitant perils/'  Carleton  v.  Franconia  Iron  and  Bted  Co.f 
99  Mass.  216 ;  Harris  v.  Stevms,  31  Vt.  79, 90 ;  Wood  v.  Lead- 
bitter,  13  M.  &  W.  838. 

The  evidence  in  this  case  brings  it,  we  think,  within  the 
principles  settled  hj  the  above  cases. 

The  appellant  contends  that  the  evidence  shows  that  die 
appellee  was  guilty  of  gross  negligence  in  not  repairing  its 
freight  house,  and  that  such  negligence  renders  it  liable, 
though  he  entered  upon  its  premises  without  invitation  or  li- 
cense, as  a  mere  intruder,  and  was,  while  such  intruder,  in- 
jured ;  and,  in  support  of  this  proposition,  we  are  referred 
to  the  following  cases :  Lafayette,  etc.,  R.  R,  Go.  v.  AdamSf 
26  Ind.  76 ;  Indianapolis,  etc.,  R.  R.  Co.  v.  MoClure,  26  Ind. 
370 ;  Gray  v.  Harris,  107  Mass.  492 ;  Isabel  v.  Hannibal,  etc., 
R.R..CO.,  60  Mo.  475. 

JLp.  the  first  of  the  above  cases,  the  court  held,  that,  where 
the  negligence  of  the  company  was  so  gross  as  to  imply  a  dis- 
regard of  consequences  or  a  willingness  to  inflict  the  injury, 
it  was  liable,  though  the  party  injured  was  not  free  from 
fault.  In  the  second  case,  it  was  held  that  a  railroad  com- 
pany, not  required  to  fence  its  road,  would  not  be  liable  for 
animals  killed  on  its  road,  unless  guilty  of  gross  negligence. 
The  phrase  "  gross  negligence,"  as  used  in  these  cases,  means 
something  more  than  the  mere  omission  of  duty ;  it  meant,  as 
shown  by  the  evidence  in  the  cases,  reckless  and  aggressive 
conduct  on  the  part  of  the  company's  servants.  "Something 
more  than  negligence,  however  gross,  must  be  shown,  to  en- 
able a  party  to  recover  for  an  injury,  when  he  has  been  guilty 
of  contributory  negligence."  The  Penns^ylvania  Co,  v.  8in^ 
clair,  62  Ind.  301.  There  was,  in  the  cases  referred  to  in  26  ' 
Ind.,  something  more  than  negligence.  As  in  the  case  of  The 
Indianapolis,  etc.,  R.  W.  Co.  v.  McBrown,  46  Ind.  229,  where 
the  animal  was  driven  through  a  deep  cut,  eighty  rods  long,, 
into  and  upon  a  trestle  work  of  the  company,  there  was  ag*- 
gressive  malfeasance.     In  the  Massachusetts  case,  the  court 
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held  that  a  party  building  a  dam  across  a  stream  must  pro- 
vide against  unusual  floods.  We  do  not  think  these  cases  ap- 
plicable to  the  one  before  us. 

There  could  be  no  negligence  on  the  part  of  the  appellee, 
of  which  the  appellant  can  be  heard  to  complain,  unless,  at 
the  time  he  received  the  injury,  the  appellee  was  under  some 
obligation  or  duty  to  him  to  repair  ita  freight  house.  "Ac- 
tionable negligence  exists  only  where  the  one  whose  act  causes 
or  occasions  the  injury  owes  to  the  injured  person  a  duty,  cre- 
ated either  by  contract  or  by  operation  of  law,  which  he  has  1 
&iled  to  discharge.^'  Pittsburgh,  etc.,  B.  W.  Co.  v.  Bingham, 
supra,  Bv/rdeck  v.  Cheadle,  26  Ohio  St.  393 ;  Town  oj Salem  v. 
GoUer,  76  Ind.  291.  We  have  shown  that  the  appellee  owed 
the  appellant  no  such  duty. 

The  judgment  below  should  be  affirmed. 

Per  CuRiAM.-7-It  is  ordered,  upon  the  foregoing  opinion,, 
that  the  judgment  below  be  affirmed,  at  the  costs  of  the  ap- 
pellant. 


No.  8947. 
ROGEBS  ET  AL.  V,  ThE  StATE,  EX  REL.  CoX  ET  AL. 

Pleading. — Bond. — Exkibita. — In  a  suit  upon  a  bond,  where  the  complaint 
does  not  aver  that  a  copy  of  the  bond  is  filed  therewith,  but  there  is  an- 
nexed to  it,  under  the  heading  "  Copy  of  bond,"  an  instrument  in  the 
form  of  a  bond  executed  by  the  defendants,  and  such  as  is  described 
generally  in  the  complaint,  a  demurrer  should  be  sustained. 

From  the  Monroe  Circuit  Court. 

/.  W.  Busldrk,  H,  C.  Duncan,  J,  JET.  Louden  and  i2.  W. 
Mers,  for  appellants. 

/.  F.  PMman,  J.  B.  Mvlhy,  R.  A.  FuOc,  G.  W.  Friedley  and 
E.  D,  Pearson,  for  appellees. 
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BiCKNELL^  C.  C. — This  was  originally  a  suit  by  the  appellees, 
as  widow  and  heirs  of  David  Rogers,  against  James  H.  Rogers 
and  Aquilla  Rogers,  on  a  bond  given  by  James  H.  Rogers,  as 
<;ommissioner  in  a  partition  suit,  to  sell  the  real  estate  of 
which  said  David  Rogers  died  seized,  and  which  had  de- 
scended to  the  appellees. 

The  widow,  Lucinda,  had  become  the  wife  of  Jasper  Cox. 

After  the  commencement  of  this  suit,  James  H.  Rogers 
died ;  Aquilla  Rogers  became  his  administrator  and  was  sub- 
stituted for  him  as  a  defendant. 

The  amended  complaint  stated  the  execution  of  the  bond, 
by  James  H.  Rogers  as  principal  and  Aquilla  Rogers  as  surely, 
and  that  James  H.  sold  the  land  for  $6,000,  and  converted 
the  money  to  his  own  use,  and  was  removed  by  the  proper 
court  for  &iling  to  pay  over  the  money  when  duly  ordered 
thereto.  The  complaint  avers  a  demand  for  the  money  fiom 
James  H.  Rogers,  and  a  refusal  by  him  to  pay  it,  and  prays 
for  all  proper  relief. 

It  avers  that  a  former  bond,  executed  by  the  same  parties, 
was  duly  approved  by  the  court,  and  that  a  copy  thereof  is 
filed  with  the  complaint;  that  this  first  bond  was  for  $13,200, 
and  that  the  land  was  reappraised  and  its  value  fixed  at  $6,000, 
and  that  thereupon  said  James  H.  Rogers  "executed  the  bond 
in  suit  in  the  penal  sum  of  $12,000,  with  Aquilla  W.  Rogers, 
in  the  name  of  A.  W.  Rogers,  as  surety  thereon,  and  under  said 
bond  sold  said  lands  for  $6,000,  and  received  the  purchase- 
money  therefor,  which  bond  was  filed  with  the  clerk  of  said 
court  in  said  cause.'' 

It  is  not  stated  by  whom  this  bond  was  filed,  nor  that  it 
was  approved,  and  it  is  not  stated  that  any  copy  of  this  bond 
is  filed  with  the  complaint. 

No  copy  of  the  first  bond  appears  in  the  record,  but  imme- 
diately after  the  copy  of  the  amended  complaint,  the  following 
appears  in  the  record : 

"  Copy  of  Bond. 

"  Know  all  men  by  these  presents,  that  we,  James  H.  Rog- 
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«r8  and  A.  W.  Bogers,  are  bound  unto  the  State  of  Indiana 
in  the  penal  sum  of  $12,000.  Sealed  this day  of  De- 
cember, 1869. 

**  Whereas  said  James  H.  Rogers  has  been  appointed  com- 
missioner by  the  court  of  common  pleas  of  Monroe  county, 
Indiana,  to  sell  certain  lands  belonging  to  Lucinda  Cox, 
James  Robinson,  Mary  S.  Robinson,  Jonathan  L.  Rogers  and 
George  B.  McClellan  Rogers,  reported  by  commissioners  not 
to  be  susceptible  of  partition  without  injury  thereto  to  said 
parties :  NoW,  if  the  said  James  H.  Rogers  shall  faithfully 
discharge  his  duties  in  said  trust  as  such  commissioner  and 
account  for  and  pay  over  to  the  persons  and  parties  entitled 
thereto  the  proceeds  of  the  sale  of  said  lands,  then  this  obli- 
gation to  be  void,  else  to  remain  in  force. 

(Signed)  "  James  H.  Rogers, 

"  A.  W.  Rogers." 

This  copy  is  not  marked  as  an  exhibit ;  it  is  not  stated  to 
be  a  copy  of  the  bond  sued  on ;  its  heading  is  simply  "  Copy  of 
bond,"  and  it  is  not  a  copy  of  the  bond  sued  on ;  the  bond  in  suit 
is  set  out  in  the  bill  of  exceptions,  and  the  recital  of  that  bond 
differs  from  the  recital  in  this  "  Copy  of  bond  "  by  including 
the  name  of  America  Rogers  as  one  of  the  owners  of  the  lands. 

The  defendants  jointly  filed  a  demurrer  to  the  complaiht 
for  want  of  &cts  sufficient,  etc.,  and  the  defendant  Aquilla 
Bogers,  for  himself  individually,  filed  a  like  demurrer. 

The  overruling  of  these  demurrers  is  assigned  as  error. 

It  was  held  in  The  Peoria,  etc..  Insurance  Co.  v.  Walaer,  22 
Ind.  73,  that "  in  order  that  the  court  may  know  that  the 
written  instrument  is  filed  with  the  pleading,  as  constituting 
the  foundation  of  the  particular  action,  it  must  be  identified 
by  reference  to  it,  and  making  it  an  exhibit  in  that  pleading." 
This  language  was  adopted  and  re-asserted  in  Sinker,  Davis 
&  Co.  V.  Fletcher,  61  Ind.  276.  See,  also,  Price  v.  The  Qrand 
Rapids,  etc.,  R.  R.  Co.,  13  Ind.  58;  HiaU  v.  GobU,  18  Ind. 
494 ;  Cooh  v.  Hopkins,  66  Ini  208 ;  Ohio,  etc.,  R.  W.  Co.  v. 
NioUess,  71  Ind.  271 ;  Williams  v.  Osbon,  75  Ind.  280. 
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Such  a  defect  might  have  been  cured  by  amendment  in  the 
court  below,  but  after  a  demurrer  this  court  can  not  regard  it 
as  amended.  Utica  Toumship  v.  Miller,  62  Ind.  230 ;  Sinker, 
Davis  &  Go.  v.  Fletcher,  supra;  Johnson  v.  Breedlove,  72  Ind. 
368. 

For  the  error  of  the  court  below  in  overruling  the  demur- 
rers to  the  complaint,  the  judgment  ought  to  be  reversed. 
This  result  renders  it  unnecessary  to  consider  the  other  errors 
assigned,  which  may  not  occur  on  an  amended  complaint. 

Per  Curiam. — It  is  therefore  ordered  by  tlfe  court,  upon 
the  foregoing  opinion,  that  the  judgment  of  the  court  below 
be,  and  the  same  is  hereby,  in  all'  things  reversed,  and  this 
cause  is  remanded,  with  instructions  to  the  court  below  to 
sustain  the  demurrers  to  the  complaint. ' 
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Criminal  Law.— J\*Wic  Offence  Act  of  1881.— Where  the  act  of  April  14th, 
1881,  Acts  1881,  p.  174,  defines  an  offence  described  in  earlier  statutes,  it 
abrogates  the  provisions  of  such  statutes. 

Same. — Desecration  ofSabbalh, — CcmstitutUmal  Law. — The  96th  section  of  the 
act  of  April  14th,  1881,  Acts  1881,  p.  194,  does  not  grant  immunities  to 
one  class  of  citizens  which,  upon  the  same  terms,  shall  not  belong  to  all, 
and  is  constitutional  and  valid. 

From  the  Marion  Criminal  Court. 

H.  N,  Spaan  and  F,  Heiner,  for  appellant. 
D.  P.  Baldvnn,  Attorney  General,  W,  W.  Thornton,  and  /. 
B.  Elam,  Prosecuting  Attorney,  for  the  State. 

Elliott,  C.  J. — The  first  question  presented  is :  Which  of 
the  two  acts  declaring  it  a  misdemeanor  to  engage  in  common 
labor  on  Sunday  is  in  force^  that  of  March  5th,  1881^  or  that 
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of  April  14th,  1881?  Our  conclusion  is  that  the  statute  in 
force  is  that  of  the  14th  of  April.  It  is  found  in  a  general 
statute  grouping  together  public  offences.  It  was  the  evident 
purpose  of  the  Legislature  to  embody  in  this  general  statute 
the  substance  of  former  laws  defining  offences,  and  prescrib- 
ing punishment  for  felonies  and  misdemeanors.  The  legisla- 
tors intended  to  supplant  all  former  enactments  by  the  pro- 
visions of  the  act  entitled  ^'  An  act  concerning  public  offences 
and  their  punishment.'^  Where  this  act  defines  an  offence  de- 
scribed in  earlier  statutes,  it  abrogates  the  provisions  of  those 
statutes.  The  95th  section  of  the  act  of  April  14th,  1881, 
declares  the  law  governing  prosecutions  for  the  offence  of  en- 
gaging in  common  labor  on  the  first  day  of  the  week,  and  is 
the  law  which  governs  this  case. 

The  second  question  is  this :  Is  the  95th  section  of  the  act 
of  April  14th,  1881,  in  conflict  with  any  constitutional  pro- 
vision ?  A  long  line  of  decisions  affirms  the  validity  of  this 
law.  It  has  been  sustained  against  repeated  assaults.  It  has 
been  a  part  of  the  statutory  law  of  the  State  since  its  organ- 
ization. Cases  old  and  new  have  sustained  and  enforced  it. 
Rogers Y,  Western  Union  Tdegraph  Go,,  ante,  p.  169,  and  author- 
ities cited;  Mueller  v.  The  State,  76  Ind.  310.  Like  statutes 
have  been  upheld  in  almost  all  of  the  States  of  the  Union. 

It  is  asserted  that  an  objection  against  this  statute  is  now 
urged,  which  has  not  been  presented  in  any  of  the  numerous 
cases  decided  by  this  court.  This  objection  is,  that  the  pro- 
viso which  reads  thus,  "  but  nothing  herein  contained  shall 
be  construed  to  affect  such  as  conscientiously  observe  the  sev- 
enth day  of  the  week  as  the  Sabbath,"  brings  the  section  under 
examination  into  conflict  with  section  23  of  the  Bill  of  Rights. 
This  objection  can  not  prevail.  The  constitutional  provision 
referred  to  reads  thus :  "  The  Greneral  Assembly  shall  not 
grant  to  any  citizen,  or  to  any  class  of  citizens,  privileges  or 
immunities  which,  upon  the  same  terms,  shall  not  belong 
equally  to  all  citizens.'*  The  statute  under  immediate  men- 
tion does  not  grant  immunities  to  one  class  of  citizens  which, 
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upon  the  same  terms^  shall  not  belong  to  alL  The  terms 
upon  which  the  immunity  may  be  enjoyed  are  granted  to  all, 
and  denied  to  none.  All  citizens  accepting  these  terms  may 
claim  the  immunity.  All  who  observe  the  seventh  day  of 
the  week  are  entitled  to  the  immunity  provided.  There  is 
nothing  restricting  any  citizen  from  enjoying  it  upon  the 
same  terms  with  all  his  fellow  citizens. 

The  &amers  of  the  statute  meant  to  leave  it  to  the  con- 
sciences and  judgments  of  the  citizens  to  choose  between  the 
first  and  the  seventh  day  of  the  week.  One  or  the  other  of 
these  days  they  must  refrain  from  common  labor.  Which  it 
shall  be  is  to  be  determined  by  their  own  consciences.  It  was 
not  the  purpose  of  the  law-makers  to  compel  any  class  of  con- 
scientious persons  to  abstain  from  labor  upon  two  days  in 
every  week.  Without  the  proviso  which  is  said  to  break 
down  the  law^  a  large  number  of  citizens  would  be  compelled 
to  lose  two  days  of  labor.  One  day,  because  of  their  consci- 
entious convictions  of  religious  duty,  and  one  by  the  com- 
mand of  the  municipal  law.  We  know  that  there  are  sects  of 
Christians  who  conscientiously  believe  the  seventh  day  to  be 
the  divinely  ordained  Sabbath.  We  know,  too,  that  there  is 
a  great  people,  who,  for  many  centuries,  and  through  relent- 
less persecution  and  terrible  trials,  have  clung  with  unswerv- 
ing fidelity  to  the  faith  of  their  &thers  that  the  seventh  day  is 
the  true  Sabbath.  If  the  proviso  were  wrenched  from  the 
statute,  these  classes  of  citizens  would  be  compelled,  in  obedi- 
ence to  their  religious  convictions,  to  rest  from  labor  on  the 
seventh  day,  and,  by  the  law,  also  compelled  to  refrain  from  com- 
mon labor  on  the  first  day  of  the  week.  A  leading  and  controlling 
element  of  our  system  of  government  is,  that  there  shall  be 
absolute  freedom  in  all  matters  of  religious  belief.  The  stat- 
ute here  under  examination  is  framed  in  harmony  with  this 
all  pervading  and  controlling  principle.  It  was  meant,  not 
to  secure  special  privilege  to  any  class,  but  to  afford  free  op- 
portunity to  all  to  observe  that  day  which,  in  their  conacien- 
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tious  judgments,  thej  believe  to  be  that  upon  which  good  men 
should  cease  ttom.  labor. 

The  opinion  in  Fry  v.  The  State,  63  Ind.  552,  vindicates 
the  constitutionality  of  the  statute  we  are  discussing.  It  was 
there  held  that  it  is  competent  for  the  Legislature  to  restrict 
the  sale  of  railway  tickets  to  persons  who  have  complied  with 
certain  prescribed  terms,  and  to  punish  persons  selling  tickets 
who  had  not  complied  with  the  requirements  of  the  law.  As 
was  there  said  by  HowK,  C.  J.,  as  the  organ  of  the  court, 
"  It  is  neither  the  province  nor  the  duty  of  the  courts  to  call 
in  question  either  the  policy  or  the  wisdom  of  any  act  of  leg- 
islation.'' 

Stoutly  sustaining  the  views  here  declared  are  these  cases : 
City  of  Cineinnati  v.  Rice,  15  Ohio,  225 ;  City  of  Canton  v. 
Nist,  9  Ohio  St.  439.  The  Ohio  cases  do,  indeed,  go  &rther,. 
for  they  declare  that  a  statute  without  this  exception  would 
not  be  valid.  These  cases  are  entitled  to  great  consideration, 
not  only  because  they  are  ably  reasoned,  but  also  because  the 
constitution  of  Ohio  is  very  like  our  own. 

Judgment  affirmed. 


No.  8428. 

Shaw  et  al.  v,  Newsom  et  al. 

MoBTOAOE. — No  Priority  BdweimBifferenJt  Claxms, — ^A  single  mortgage,  giyeai 
to  secure  obligations  to  different  parties  maturing  at  different  times,  is 
equivalent  to  the  simultaneous  giving  of  separate  mortgages  to  secure 
such  obligations,  and  no  priority  is  allowed.  Otherwise,  if  the  obliga- 
tions were  payable  to  the  same  party  and  had  passed  into  the  hands  of 
different  owners. 

Same. — Special  Finding, — MoHon  to  Modify  Decree, — Praetiee, — When  a  mo- 
tion is  made  to  modify  a  decree  of  foreclosure  rendered  upon  facts  found 
specially,  the  court,  for  the  purposes  of  the  motion,  can  not  look  beyond 
the  finding  and  the  pleading. 
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8ake. — Evidence. — ^Evidence  admitted,  but  not  relevant  to  any  iasue,  far^ 
nishes  no  £p*ound  either  for  modifying  the  judgment  or  decree,  or  for  a 
new  trial. 

From  the  Knox  Circuit  Court. 

W.  L  Baker,  L.  Shaw,  H.  Bwms  and  J.  8.  Pritchett,  for 
appellants. 

J.  H.  Louden,  R.  W.  Miers,  P.  W.  Viehe  and  jB.  O.  Eoam, 
for  appellees. 

Woods,  J. — Complaint  by  the  appellants,  and  cross  com- 
plaint by  the  appellees,  Worley  and  the  First  National  Bank 
of  Bloomington,  Indiana,  to  foreclose  a  mortgage  made  by 
Joseph  E.  and  Sarah  J.  Newsom,  to  secure  the  payment  of 
two  promissory  notes,  one  of  which  was  made  to  the  appel- 
lants by  Joseph  £.  Newsom,  as  principal,  and  Andrew  J.  New- 
som and  James  E.  Miller,  as  sureties,  and  the  other  made  by 
Joseph  E.  Newsom  to  Goss,  Newsom  &  Co.,  a  partnership  com- 
posed of  Andrew  J.  Newsom,  James  E.  Miller  and  Joseph  £. 
Goss,  and  by  them  endorsed  to  Worley  and  the  bank. 

The  finding  of  the  court  is  to  the  effect,  that,  on  the  3d  day 
of  October,  1876,  the  defendant  Joseph  E.  Newsom,  as  prin- 
cipal, and  the  defendants  Andrew  J.  Newsom  and  James  K 
Miller,  as  sureties,  executed  their  promissory  note  to  the  plain- 
tiffs for  the  sum  of  $1,900,  due  ninety  days  after  date,  as  set 
forth  in  the  plaintiffs'  complaint  herein,  and  that  there  is  now 
due  on  said  note  the  sum  of  $1,812.49.  *  *  *  That  on 
the  first  day  of  December,  1876,  the  defendant  Joseph  E. 
Newsom  executed  to  the  defendants  Joseph  E.  Goss,  Andrew 
J.  Newsom  and  James  E.  Miller,  under  the  firm  name  of 
Goss,  Newsom  &  Co.,  his  promissory  note  for  the  sum  of  five 
thousand  and  sixty  dollars,  due  four  months  after  date,  and 
that  said  Goss,  Newsom  &  Co.  transferred  said  note  by 
endorsement  to  the  defendants,  the  First  National  Bank  of 
Bloomington,  Indiana,  and  Frank  E.  Worley,  all  as  set  forth 
in  the  cross  complaint  of  said  last-named  defendants,  and  there 
is  now  due  on  said  note  thp  sum  of  $6,806.10.    *    *    *    That 
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on  the  29th  day  of  December,  1876,  the  defendants  Joseph 
E.  Newsom  and  Sarah  J.  Newsom,  his  wife,  to  secure  the  pay- 
ment of  both  of  the  notes  above  referred  to,  executed  to  the 
defendants  Joseph  E.  Goss,  Andrew  J.  Newsom  and  James 
E.  Miller,  under  the  firm  name  of  Goss,  Newsom  &  Co.,  their 
mortgage  on  the  following  described  real  estate,  to  wit.,  etc. 

Upon  this  finding,  the  court  ordered  the  equity  of  redemp- 
tion of  the  mortgagors  in  ai>d  to  the  mortgaged  premises  fore- 
closed, and  that  the  proceeds  of  the  sale,  after  payment  of 
costs,  be  applied  pro' rata  upon  the  respective  sums  found  due 
the  appellants,  and  the  appellees,  Worley  and  the  First  Na- 
tional Bank.  The  appellants  moved  at  once  for  a  modifica- 
tion of  the  decree,  to  the  effect  that  their  demand  should  be 
preferred  and  paid  in  fiiU,  before  any  part  of  the  proceeds  of 
the  sale  should  be  applied  upon  the  sum  found  due  to  the 
said  appellees. 

The  court  overruled  the  motion,  the  appellants  saved  an 
exception  and  have  assigned  error  on  the  ruling.  This  pre- 
sents the  question  to  be  decided. 

The  appellants  argue  that  their  lien  was  prior  to  that  of  the 
appellee  because  their  demand  became  due  first. 

It  is  the  well  settled  law  of  this  State,  that  if  a  mortgage  be 
given  to  secure  successive*  instalments  of  a  debt,  evidenced 
by  promissory  notes  maturing  at  different  times^and  the  notes 
pass  into  different  hands,  the  transfer  of  the  notes  operates  as 
an  assignment  pro  ianto  of  the  mortgage,  and  the  holders  of 
the  several  notes  have  priority  of  lien  in  the  order  in  which 
their  respective  demands  become  due.  Tfi^  People's  Savings 
Bank,  etc.,  v.  Finney,  63  Ind.  460,  and  cases  cited ;  Doss  v. 
DUmars,  70  Ind.  451. 

It  by  no  means  follows,  however,  that  a  like  priority  shall 
prevail  when  a  single  mortgage  is  given  to  secure  separate  ob- 
ligations to  different  parties,  maturing  at  different  times.  Such 
a  mortgage  is  in  all  essential  respects  equivalent  to  the  simul- 
taneous giving  of  separate  mortgages  to  secure  such  obliga- 
VoL.  78.-22 
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£ons.  MoffiJU  V.  Roche,  76  Ind.  75.  And  in  such  case  no 
priority  is  allowed.  Gain  v.  Hanna,  63  Ind.  409 ;  GroodaU 
T.  Mopley,  45  Ind.  355. 

The  appellants  fiirther  claim^  upon  this  point,  that  the  evi- 
dence shows  an  arrangement  between  the  members  of  the  firm 
of  Goss,  Newsom  &  Co.,  whereby  the  members  of  the  firm 
might  endorse  or  sign  as  surety  for  the  customers  of  the  com- 
pany, and,  if  loss  was  suffered,  it  should  be  borne  by  the  firm  ; 
that  it  was  under  this  arrangement  that  Andrew  Newsom  and 
Miller  became  sureties  upon  the  note  to  the  appellants,  and 
consequently  their  liability  upon  the  note  was  in  legal  effect 
the  liability  of  Goss,  Newsom  &  Co. ;  and  in  reference  to  these 
&ct8  counsel  for  the  appellants  say :  ^^  We  understand  the 
rule  in  equity  to  be,  that  where  a  surety  takes  a  security  to 
indemnify  himself  against  loss  by  reason  of  his  suretyship, 
and  also  to  secure  a  debt  due  to  him  personally,  the  security 
is  first  to  be  applied  to  the  payment  of  the  debt  for  which  he 
is  surety,  and  if  the  security  is  not  sufficient  to  satisfy  both 
debts,  the  surety  must  bear  the  loss.''  1  Hilliard  Mort.  347, 
section  48 ;  Brandt  Suretyship,  382,  section  283. 

Without  controverting  the  soundness  of  the  doctrine  as 
stated,  it  is  enough  to  say  that  it  can  not  be  applied  to  the 
record  before  us.  It  is  not  averred  in  the  pleadings,  nor 
found  by  the  court,  that  the  firm  of  Gross,  Newsom  &  Co.  are 
liable  as  sureties  upon  the  note  made  to  the  appellants ;  and, 
in  passing  upon  the  motion  of  the  appellants  for  a  modifica- 
tion of  the  decree,  the  court  was  not  called  upon,  and  indeed 
had  no  right,  to  look  beyond  its  finding  and  the  pleadings  in 
the  case,  and  unless,  upon  the  issues  and  the  finding,  the  ap- 
pellants were  entitled  to  the  alleged  priority,  the  court  com- 
mitted no  error  in  overruling  their  motion. 

There  being  no  issue  in  the  case  to  which  it  was  relevant, 
the  evidence  referred  to  afforded  no  ground,  either  for  a  mod- 
ification of  the  decree,  or  for  a  new  trial. 

The  judgment  is  affirmed,  with  costs. 
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No.  8264. 

Teal  v.  Langsdale. 

78    839 

Vendor  and  Purchaseil-— CWroc^.— i2e0a6n(m.--Fat2ttre  of  TUtc—Afuwer.  ^-^ 
— Deed. — In  an  action  to  rescind  a  contract  for  tbe  purchase  of  real  IM  ®l 
estate,  and  to  recover  back  the  purchase-money  paid,  on  the  ground  that 
the  defendant  did  not  convey  at  the  time  stipulated,  and  has  no  title, 
it  is  not  necessary,  in  order  to  defeat  the  action,  that  the  defendant 
with  his  answer  should  bring  a  deed  into  court  for  the  plaintiff.  It  is 
enough  to  show  that  he  is  not  in  default. 

Sam£. — Fleadmg. — JReply. — Departure.— In  such  action,  a  reply,  that  since 
the  commencement  of  tlie  suit  the  defendant  has  conveyed  the  property 
to  another,  is  a  departure,  and  for  that  reason  a  demurrer  was  properly 
sustained  to  it. 

Same.— 5am/r«  Deed.— Evidenct  of  TWc.— Where  a  party  claims  title 
through  a  judgment  of  foreclosure,  a  sheriff's  deed  is  not  sufficient  evi* 
dence  of  his  title. 

From  the  Marion  Superipr  Court. 

N.  B.  Taylor,  F.  Rand  and  E.  Taylor,  for  appellant. 
T.  A.  Hendricks,  A.  W.  Hendricks,  C.  Baker  and  0.  B.  Hord^ 
for  appellee. 

BebT;  C. — ^This  action  was  brought  by  the  appellant  against 
the  appellee^  on  the  4th  day  of  April,  A.  D.  1878,  to  recover 
back  $500,  which  the  former  had  paid  the  latter  upon  a  con- 
tract to  purchase  certain  real  estate.  The  complaint  consisted 
of  three  paragraphs.  The  first  averred  in  substance,  that  the 
appellant,  on  the  19th  day  of  March,  1878,  purchased  of  the 
appellee  ^Hhe  Marion  mill  property,  with  the  lands,  appurte- 
nances and  hereditaments  and  houses  thereon  belonging,  in- 
cluding residence,  in  Shelby  county,  Indiana,^^  for  the  sum  of 
1(8,200 ;  that  he  paid  $500  at  the  time,  and  agreed  to  pay  the 
balance  of  the  price  when  the  appellee  should  make  him  a 
good  and  sufficient  warranty  deed  for  the  property ;  that  the 
appellee  agreed  to  make  such  deed  on  or  before  the  22d  day 
of  March,  A.  D.  1878,  and  was  to  allow  the  appellant  the 
rents  and  profits  of  said  property  from  the  time  the  contract 
was  made ;  that  the  contract  was  in  writing,  and  a  copy  was 
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attached ;  that  the  appellee  did  not  make  him  a  deed  on  the 
22d  of  March,  1878,  nor  at  any  other  time;  that  appellant 
demanded  of  him  the  $500  on  [March  25th,  1878,  and  that 
they  then  mutually  agreed  to  rescind  the  contract,  and  the  ap- 
pellee promised  to  pay  him  such  sum,  but  that  no  part  of  it 
has  been  paid. 

The  second  paragraph  is  the  same  as  the  first,  except  that, 
instead  of  alleging  a  mutual  rescission  of  the  contract,  it  is 
averred  that  the  appellee  did  not  have  any  title  to  any  part 
of  said  property,  and  the  same  was  not  free  from  liens,  but 
was  incumbered  by  judgment  liens  to  the  amount  of  $2,000,. 
and  the  appellee  could  not,  on  the  22d  day  of  March,  1878, 
make  a  good  and  sufficient  deed  for  the  same ;  that  he  has  not 
repaid  him  the  $500,  nor  any  part  of  the  $4,000  damages 
which  the  appellant  has  sustained  by  reason  of  the  breach  of 
said  contract. 

The  third  paragraph  is  a  common  count  for  money  had  and 
received,  accompanied  by  a  bill  of  particulars,  stating  the  $500 
so  paid  upon  said  contract  of  purchase. 

An  answer  in  denial  was  filed  to  the  entire  complaint,  and 
a  second  paragraph  was  filed  to  the  second  paragraph  of  the 
complaint. 

The  second  paragraph  of  the  answer  averred,  in  substance, 
that,  after  the  execution  of  the  contract,  the  appellant  requested 
that  his  attorney  should  prepare  the  deed,  to  which  the  appel- 
lee consented ;  that  he  and  his  wife  were,  at  all  times  there- 
after, ready  and  willing  to  execute  the  deed,  but  that  said  at- 
torney did  not  prepare  it  until  after  the  22d  day  of  M^urch, 
1878 ;  that,  as  soon  as  it  was  prepared,  he  and  his  wife  exe- 
cuted it,  and  he  tendered  it  to  the  appellant,  but  he  refiised  to 
accept  it.    All  other  allegations  were  denied. 

A  demurrer  for  want  of  facts  was  overruled  to  this  para- 
graph of  the  answer. 

A  reply  in  denial  was  filed  to  each  paragraph  of  the  an- 
swer, and,  at  the  September  term,  1878,  a  second  paragraph 
of  reply  was  filed  to  the  second  paragraph  of  the  answer. 
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This  paragraph  averred  that^  since  the  appellant  filed  his 
former  reply,  to  wit,  on  the  19th  of  August,  1878,  the  appel- 
lee had  sold  the  property  mentioned  in  the  complaint  to 
Henry  D.  Carlisle,  and  put  him  into  possession ;  that  appel- 
lee sold  said  property  to  Carlisle  without  the  knowledge  of 
the  appellant,  and  Carlisle  purchased  and  paid  for  said  prop- 
erty without  any  knowledge  of  the  appellant^s  contract ;  that, 
by  said  sale,  appellant's  contract  has  been  rescinded,  and  ap- 
pellee is  estopped  to  plead  the  matters  averred  in  the  second 
paragraph  of  his  answer. 

A  demurrer,  because  this  paragraph  was  a  departure,  and 
because  it  'did  not  state  &cts,  was  sustained,  to  which  ruling 
an  exception  was  reserved. 

Trial  by  the  court  and  finding  for  the  appellee.  Motion  for 
a  new  trial  overruled,  and  judgment  upon  the  finding.  Ap- 
peal to  the  general  term,  where  the  judgment  was  affirmed. 
This  appeal  questions  the  correctness  of  the  judgment  entered 
at  the  general  term. 

The  errors  there  assigned  were^ 

Ist.  The  court  erred  in  overruling  appellant's  demurrer  to 
the  second  paragraph  of  appellee's  answer; 

2d.  The  court  erred  in  sustaining  appellee's  demurrer  to 
the  second  paragraph  of  appellant's  reply ;  and, 

3d.  The  court  erred  in  overruling  appellant's  motion  for  a 
new  trial. 

The  objections  urged  to  the  second  paragraph  of  the  answer 
are,  that  it  neither  alleged  that  the  title  tendered  was  good, 
nor  that  the  tender  was  kept  good  by  bringing  the  deed  into 
court.  Neither  was  necessary.  This  was  not  an  action  for 
specific  performance.  The  appellee  was  not  attempting  to 
specifically  enforce  the  contract,  but  appellant  was  seeking  a 
rescission  on  the  ground  that  the  appellee  did  not  and  was  not 
able  to  convey  at  the  time  stipulated.  The  burthen  of  both 
propositions  was  upon  him.  The  first  was  avoided,  and  the 
other  denied,  by  the  answer.     This  was  sufficient.     Nor  was 
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it  necessary  to  bring  the  deed  into  court.  It  was  enough  to 
show  that  appellant  was  not  in  default.  Melton  v.  Coffdty  59 
Ind.  310,  is  relied  upon  to  support  appellant  upon  this  prop- 
osition. •  That  was  an  action  to  enforce  the  specific  perform- 
ance of  a  contract,  and  for  that  reason  is  not  in  point.  Had  die 
appellee  attempted  to  collect  the  remaining  $2,700,  the  case 
would  have  been  different ;  but,  as  he  was  merely  seeking  to 
prevent  the  appellant  from  recovering  the  money  already  paid, 
he  was  only  bound  to  show  himself  not  in  default.  The  de- 
murrer was,  therefore,  properly  overruled. 

The  demurrer  to  the  second  paragraph  of  the  reply  was  cor^ 
rectly  sustained.  This  paragraph  was  a  departure.  The 
ground  of  the  second  paragraph  of  the  complaint  was,  that  the 
appellee  did  not  and  could  not  convey  the  title  at  the  time 
stipulated,  and  for  that  reason  the  appellant  elected  to  rescind 
the  contract.  The  reply  does  not  support  this  ground.  It 
shifts  the  ground  by  alleging  that  the  appellee,  after  the  com- 
mencement of  the  suit,  sold  and  conveyed  the  property  to  an- 
other. This  made  a  new  ground  for  the  rescission  of  the 
contract,  but  it  in  no  manner  supported  the  ground  taken  in 
the  complaint.  If  the  appellant  desired  to  avail  himself  of 
this  jGwjt,  he  could  have  done  it  by  supplemental  complaint, 
but  not  by  a  reply,  and  therefore  this  demurrer  was  properly 
sustained. 

The  motion  for  a  new  trial  embraced  fifteen  different  rea- 
sons. Among  others,  it  Was  insisted  that  the  finding  was  not 
supported  by  sufficient  evidence ;  and  upon  an  examination  of 
the  record,  we  concur  with  the  appellant  in  this  position.  We 
have  no  brief  fi'om  the  appellee,  and  therefore  do  not  know 
what  view  the  trial  court  took  of  this  question. 

In  support  of  the  issue  formed  upon  the  second  paragraph 
of  the  complaint,  the  appellant  read  in  evidence  a  deed  made 
by  the  appellee  and  his  wife,  on  the  27th  day  of  January,  1874, 
conveying  the  property  described  in  the  complaint  to  Foun- 
tain G.  Robertson  and  Milton  J.  Nickum.     The  appellee,  to 
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prove  that  he  afterward  acquired  the  same  property,  read  in 
evidence  a  deed  made  by  the  sheriff  of  Shelby  county,  Indi- 
ana, to  him,  dated  the  22d,  and  acknowledged  the  25th,  of 
March,  1878.  From  the  recitals  in  this  deed,  it  would  appear 
that  the  appellant  had  obtained  a  judgment  of  foreclosure 
against  'Bebusina  Eobertson  et  al.,  and  an  order  for  the  sale 
of  the  property  embraced  in  such  deed,  but  the  decree  was 
not  offered  in  evidence  nor  its  absence  accounted  for  in  any 
way.  Some  proof  was  offered  that  the  order  of  sale  could  not 
be  found  in  the  clerk's  office.  Without  the  decree,  the  evi- 
dence showed  the  title  outstanding,  and  this  feet,  with  proof 
of  the  other  material  averments  which  were  made,  entitled 
the  appellant  to  a  rescission  of  the  contract.  The  sheriff's 
deed  was  a  link  in  the  appellee's  title,  but  it  did  not  prove 
that  he  had  title.  This  is  well  established  in  this  State. 
Splahn  v.  GUkspiCy  48  Ind.  397 ;  Nicholv,  McCaliater^  52  Ind. 
586. 

The  sheriff's  deed  to  appellee  and  the  deed  tendered  by  ap- 
pellee to  appellant  did  not  embrace  four  lots  that  appellant 
insists  constitute  a  part  of  the  mill  property.  If  so,  the  ap- 
pellant was  entitled  to  a  rescission.  As  the  judgment  must 
be  reversed,  this  question  of  fact  can  be  settled  upon  a  sub- 
sequent trial.  Several  other  questions  are  argued  by  the  ap- 
pellant, but  as  they  may  not  arise  upon  another  trial  we  will 
not  pass  upon  them. 

For  the  reasons  given,  we  think  the  judgment  should  be 
reversed. 

Peb  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  be,  and  it  is  hereby,  in  all  things 
reversed,  at  the  appellee's  costs,  with  instructions  to  grant  a 
new  trials  and  for  further  proceedings. 
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No.  8454. 

Coleman  v.  Coleman  et  al. 

Partvebship. —  Unmeeessfid  Attempt  to  Incorporate. — An  association^  which 
does  business  under  an  unsuccessful  attempt  to  incorporate,  is  a  part- 
nership, composed  not  only  of  the  directors,  but  of  the  subscribers  to  the 
articles. 

Same. — Partnership  Indebtedness  Purchased  by  Partner. — PaymenL — ^The  pur- 
chase of  partnership  liabilities  by  a  member  of  the  firm,  under  ordinary 
circumstances,  operates  as  a  payment,  and  gives  him  no  right  against  his 
co-partners,  except  to  demand  an  accounting  and  contribution  according 
to  his  outlay,  and  lawful  interest. 

Same. — ^Under  some  circumstances,  when  it  can  be  done  without  prejudice 
to  creditors  of  the  partnership,  a  member  of  the  firm,  who  has  purchased 
its  obligations,  may  keep  them  alive  in  order  to  obtain  the  benefit  of 
securities  incident  thereto,  but  not  for  an  amount  greater  than  his  out- 
lay in  making  the  purchase,  and  lawful  interest. 

Same. — Pleading. — The  complaint  of  a  partner,  suing  his  co-partners  for 
contribution  for  his  outlay  in  buying  or  paying  the  firm  debts,  should 
state  the  amount  of  the  outlay. 

From  the  Morgan  Circuit  Court. 

J.  H.  Jordan,  W.  M.  FranJdin,  J.  V.  Mitchell  and  F.  P.  A. 
Pfielps,  for  appellant. 

W.  R.  Harrison  and  W.  E.  McCord,  for  appellees. 

Woods,  J.— The  original  plaintiff  in  the  action  was  James 
S.  Coleman,  but  the  appellant,  Jesse  O.  Coleman,  having  pur- 
chased the  alleged  cause*  of  action  during  the  pendency  of 
the  suit,  was  substituted  as  plaintiff. 

The  complaint  consisted  of  four  paragraphs,  but  the  gist  of 
them  all  is,  that  the  defendants  and  others  undertook  to  organ- 
ize a  manufacturing  company  by  the  name  of  "  The  Morgan- 
town  Manufiicturing  Company,"  of  which  the  defendants  be- 
came and  acted  as  the  directors,  but  that,  by  reason  of  a  fail- 
ure to  execute  and  file  a  duplicate  of  the  articles  of  association 
in  the  office  of  the  Secretary  of  State,  there  was  a  fiiilure  to 
incorporate ;  that  the  defendants,  holding  themselves  out  as 
directors  of  a  duly  incorporated  company  under  the  name 
aforesaid,  entered  upon  and  for  a  time  conducted  the  proposed 
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business^  incurring  to  certain  named  individuals  indebtedness 
in  various  sums^  of  which  a  schedule  is  given,  and  of  which 
some  were  accounts  and  some  evidenced  by  the  promissory 
notes  of  the  association,  which  notes  and  accounts,  it  is  alleged, 
have  been  assigned  for  value  to  the  plaintiff,  and  are  due  and 
unpaid.  It  is  further  alleged,  that,  by  certain  wrongful  acts 
of  the  defendants,  the  company  had  been  made  insolvent. 

The  defendants  answered  by  a  general  denial,  and  it  was 
agreed  that  all  matters  of  proper  defence,  counter-claim  and 
reply  might  be  proved  as  if  specially  pleaded,  except  that  the 
defendants  waived  all  objections  or  exceptions  on  account  of 
the  assignors  of  the  claims  sued  on  not  being  made  defend- 
ants to  answer  to  their  interest. 

At  the  request  of  the  plaintiff,  the  court  found  the  facts 
specially,  and  as  a  conclusion  of  law  found  for  the  defendants, 
to  which  the  plaintiff  excepted,  and  has  assigned  the  ruling 
as  error. 

The  court  found  the  &cts  as  stated  in  the  synopsis  which 
we  have  given  of  the  complaint,  except  that  the  defendants 
were  exonerated  from  the  charge  of  wrongful  conduct,  whereby 
the  company  was  made  insolvent,  and  found  further  that  the 
original  plaintiff,  James  S.  Coleman,  was  one  of  the  subscrib- 
ers to  the  articles  of  association,  had  taken  an  active  part  in 
promoting  the  scheme  of  incorporation,  had  continued  to  be 
a  member  of  the  company  to  the  end,  and,  while  a  member, 
had  purchased  of  the  holders  and  payees  thereof,  some  of  whom 
were  also  members  of  the  company,  the  notes  and  accounts 
mentioned  in  the  complaint,  paying  "  for  the  notes  $— — ,  and 

for  the  accounts  $ ,"  and  during  the  pendency  of  the  suit 

had  sold  the  same  to  the  appellant  for  $1,500 ;  that  on  the 

day  of ,  the  franchise  of  said  company  had  been,  by  the  judg- 
ment of  the  court,  declared  forfeited,  and  a  receiver  appointed 
to  take  charge  of  its  assets,  and  that  the  receiver  so  appointed 
was  in  possession  of  the  property  and  assets  of  the  concern. 

The  substance  of  the  argument  made  in  behalf  of  the  ap* 
pellant  is  this : 
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"  The  appellees  were  the  directors  of  an  assumed  corpora- 
tion that  had  no  legal  existence.  *  *  *  These  directors, 
or  agents,  had  no  principal  in  existence.  It  was  their  duty 
to  see  and  know  that  there  was  a  principal ;  one  that  would 
be  liable  for  the  debts  that  they  contracted ;  if  not,  they  acted 
at  their  peril,  and  thus  became  liable  as  individuals.'^ 

Field  on  Corporations,  sections  178, 179,  and  other  author- 
ities are  cited. 

The  appellees,  on  the  other  hand,  insist  that  the  appellant 
has  no  better  rights  than  his  assignor,  who  was  a  member 
and  promoter  of  the  alleged  corporation,  and,  therefore, 
estopped  to  deny  its  existence,  or  to  question  the  acts  of  the 
appellees,  who  were  agents  of  his  own  appointment;  and,  fur- 
ther, that  the  rights  of  the  plaintiff's  assignor  were  no  greater 
than  those  of  his  assignors,  who,  having  dealt  with  the  ajBSO- 
ciation  as  a  corporate  body,  were  estopped  to  deny  its  corpo- 
rate existence. 

Waiving  all  consideration  of  the  doctrine  of  estoppel  con- 
tended for,  and  conceding  that  there  was  no  corporate  body, 
for  which  the  appellees  were  authorized  to  act,  it  is  still  not 
strictly  true  that  the  appellees  were  agents  without  a  princi- 
pal. If  the  company  was  not  a  corporate  body,  then  it  was  a 
partnership,  composed  not  merely  of  the  directors,  but  of  all 
the  subscribers  to  the  articles  of  the  association,  who  had  not 
withdrawn,  including  the  original  plaintiff.  If,  therefore,  the 
directors,  by  their  dealings,  made  themselves  personally  lia- 
ble, the  original  plaintiff  and  other  members  were  jointly 
bound  with  them  in  the  same  liability.  When,  therefore,  the 
said  plaintiff  bought  in  the  outstanding  notes  or  accounts  of 
the  firm,  it  was  a  purchase  of  his  own  indebtedness,  amount- 
ing to  payment,  and  giving  him  no  right  of  action  against  the 
directors  as  such,  but  only  a  demand  against  his  co-partners 
for  an  accounting  and  a  repayment  to  him  of  their  contributive 
shares  of  his  outlay.  What  his  outlay  was,  his  complaint  does 
not  show  and  the  finding  of  the  court  does  not  state,  unless  the 
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blanks  left  in  the  finding  as  to  the  amounts  paid  for  the 
•claims  mean  that  nothing  at  all  was  paid. 

That  the  sale  and  transfer  of  an  obligation  of  a  partnership 
to  one  of  the  members  operates  as  a  payment,  under  ordinary 
circumstances,  results  necessarily  from  the  relation  of  the  pur- 
chaser to  his  co-partners,  and  irom  the  fact  of  his  being  him- 
self a  principal  debtor. 

Under  supposable  circumstances,  it  may  be  that  in  equity 
the  partner,  who  had  taken  assignments  of  the  obligations  of 
the  firm  to  himself,  would  be  permitted  to  keep  them  alive 
and  enforce  them  against  his  co-partners  for  their  contribu- 
tive  share  of  the  sums  which  he  had  paid  for  the  assignment. 
This  might  be  done  for  the  purpose  of  giving  him  the  benefit 
■of  securities  incident  to  the  debts,  when  necessary  to  the  doing 
of  justice  between  the  partners,  if  it  could  be  done  without  in- 
jury to  any  creditor  of  the  firm,  but  it  is  manifest,  upon  the 
plainest  principles  of  equity  and  fair  dealing,  that  a  member 
of  a  business  firm  can  not  be  permitted  to  make  a  profit  for 
himself  by  purchasing  the  obligations  of  the  firm  at  a  dis- 
count, or  by  keeping  them  alive  at  interest ;  and  if  permitted, 
under  any  circumstances,  to  enforce  the  obligations  so  pur- 
chased, it  can  only  be  for  the  amount  paid  by  him  in  taking 
them  up,  and  lawful  interest  thereon  if  contribution  by  his 
co-partners  shall  have  been  unreasonably  delayed. 

It  is  not  quite  clear  upon  what  theory  the  appellant  sought 
to  base  his  complaint  in  this  instance.  What  sums  he  paid 
for  the  notes  and  accounts  specified  in  his  complaint,  is  not 
alleged,  and  no  copy  of  any  of  the  notes,  nor  itemized  state- 
ment of  any  of  the  accounts,  is  set  out  and  made  a  part  of  any 
of  the  paragraphs,  as  is  required  to  be  done  when  it  is  designed 
to  predicate  the  action  upon  a  note  or  an  account. 

But,  waiving  any  question  as  to  the  sufficiency  of  the  com- 
plaint, it  is  enough  to  say  that,  upon  the  &cts  as  found,  the 
conclusion  and  judgment  of  the  circuit  court  were  clearly 
right. 
Judgment  affirmed,  with  costs. 
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No.  9450. 

Epstein  v.  Greer. 

LAin>LOBD  AJSTD  TENANT. — A  tenant  can  not  dispute  his  landlord's  title. 

Same. — Notice  to  Quit. — Deacription. — The  description  of  the  premises  in  a 
notice  to  quit,  as  ^Hhe  dwelling-house  situate  on  the  northeast  comer  of 
Fifth  and  Judiciary  streets,  Aurora,  Indiana,  now  held  of  me  by  you  as 
tenant,"  is  sufficient. 

Same. — Service  of  Notice. — Statute  Constrtted. — Service  of  the  notice  may  be 
made  and  proved  by  a  constable,  and  such  notice  may  be  served  under 
section  6,  2  B.  S.  1876,  p.  341,  on  the  tenant,  whether  on  or  off  the  prem- 
ises, or,  if  he  can  not  be  found,  upon  some  one  of  proper  age  residing  on 
the  premises. 

Pbactice. — An»wer. — Demurrer. — General  Denial, — It  is  not  error  to  sustain 
a  demurrer  to  a  paragraph  of  answer,  when  the  facts  pleaded  therein  are 
admissible  in  evidence  under  the  general  denial  filed  therewith  and  re- 
maining on  file. 

From  the  Dearborn  Circuit  Court. 

J.  D.  Haynes  and  /.  K.  Thompson,  for  appellant. 
W.  S.  Holman,  W,  8.  Holman,  Jr.,  H,  D.  McMvIlen  and  2). 
T.  Downey,  for  appellee, 

Elliott,  C.  J. — The  rules  of  law  which  determine  this  ap- 
peal against  the  appellant  are  familiar  and  firmly  settled. 

A  tenant  can  not  dispute  his  landlord's  title.  The  com- 
plaint shows  that  the  appellant  was  the  tenant  of  the  appellee. 
The  answer  concedes  this,  but  avers  facts  showing  that  the 
landlord  had  no  title  to  the  demised  premises.  The  answer  is 
bad. 

If  the  answer  were  good,  no  available  error  was  committed 
in  sustaining  the  demurrer.  The  record  shows  that  there  was 
an  answer  of  general  denial,  and  that  the  cause  was  tried  upon 
the  issue  formed  by  this  answer  to  the  appellee's  complaint. 
If  there  are  any  facts  in  the  answer  available  to  the  appellant 
as  a  defence,  they  were  admissible  under  the  general  denial, 
and  consequently  no  injury  resulted  from  the  ruling  upon  tiie 
demurrer  to  the  affirmative  plea. 

Among  the  points  made  in  the  discussion  of  the  ruling  upon 
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the  motion  for  a  new  trial  is  one  against  the  sufficiency  of  the 
notice  to  quit.  This  notice  is  said  to  be  defective,  because  the 
property  is  not  described  with  sufficient  certainty.  The  de- 
scription is,  "the  dwelling-house  situate  on  the  northeast  cor- 
ner of  Fifth  and  Judiciary  streets,  Aurora,  Indiana,  now  held 
of  me  by  you  as  tenant."  The  office  of  a  description  is  to  fur- 
nish means  of  identification,  and  this  one  certainly  does 
do  that.  The  appellant  could  not  have  been  in  doubt  as  to 
the  property  meant  by  the  framer  of  the  notice.  The  descrip- 
tion can,  without  any  difficulty,  be  made  certain.  "That 
which  can  be  made  certain  is  certain." 

Another  point  made  upon  the  ruling  refiising  a  new  trial 
is,  that  there  is  no  sufficient  proof  of  service  of  the  notice  to 
quit.  The  notice  was  served  by  a  constable,  who  testified 
that  he  served  it  upon  the  appellant,  and  this  the  appellant 
affirms  is  not  sufficient,  because  it  does  not  appear  that 
the  constable  was  the  landlord's  agent.  There  is  noth- 
ing in  this  proposition.  Another  objection  is,  that  the  notice 
was  not  served  upon  the  appellant  on  the  demised  premises. 
It  was  not  necessary  that  notice  to  quit  because  of  non-pay- 
ment of  rent  should  have  been  served  on  the  tenant  while 
actually  upon  the  property  held  under  the  lease.  The  statute 
in  force  when  this  contract  was  made  provides  for  the  service 
of  notice  to  quit  for  non-payment  of  rent  in  these  words : 
"Notice,  as  required  in  the  preceding  sections,  may  be  served 
on  the  tenant,  or,  if  he  can  not  be  found,  by  delivering  the 
same  to  some  person  of  proper  age  and  discretion,  residing  on 
the  premises."  2  R.  S.  1876,  p.  341,  The  meaning  of  this 
is,  that  the  notice  may  be  served  on  the  tenant  if  he  can  be 
found,  no  matter  whether  he  be  on  or  off  the  premises ;  but,  if 
he  can  not  be  found,  then  it  may  be  served  upon  some  one  of 
proper  age  on  the  premises. 
Judgment  affirmed. 
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Grubaugh  v.  Jones,  Abm^r. 

Bepleyin. — Justice  of  the  Peace, — Jurisdiction, — In  actions  of  replerin,  jus- 
tices of  the  peace  have  jurisdiction  where  the  property  does  not  exceed 
in  value  two  hundred  dollars. 

SuPBEME  CouBT. — Evidence. —  Witnesses, — Pra/iice, —  VeirdieL — ^Where  the  ev- 
idence is  conflicting,  and  questions  of  fact  depend  upon  the  credibility  of 
witnesses,  the  Supreme  Court  will  not  disturb  the  verdict. 

From  the  Knox  Circuit  Court. 
H.  Bums,  for  appellant. 

F.  W.  Viehe,  R.  G.  Evans,  T.  R.  Cobb  and  0.  H.  Cobb,  for 
appellee. 

Best,  C. — This  action  was  brought  by  the  appellee  against 
the  appellant^  before  a  justice  of  the  peace,  to  recover  a  span 
of  mules  of  the  alleged  value  of  $150,  and  $50  for  their  de- 
tention. 

The  cause  was  tried  before  the  justice,  judgment  rendered 
for  the  appellant,  and  an  appeal  taken  to  the  circuit  court. 

The  appellant  moved  the  court  to  dismiss  the  action  because 
the  justice  before  whom  it  was  instituted  had  no  jurisdiction, 
as  the  amount  of  the  property  sought  to  be  recovered  ex- 
ceeded the  sum  of  $100.  This  motion  was  overruled  and  an 
exception  reserved.  The  cause  was  submitted  to  a  jury  and 
a  verdict  returned  for  the  appellee  over  a  motion  for  a  new 
trial.  Judgment  was  rendered  upon  the  verdict,  and  the 
appellant  appeals. 

The  errors  assigned  are,  that  the  court  erred  in  overruling 
the  motion  to  dismiss  the  action  and  in  overruling  the  mo- 
tion for  a  new  trial. 

The  appellant  claims  that  the  jurisdiction  of  justices  of  the 
peace  is  limited  in  actions  of  replevin,  by  section  71  of  the 
justice^s  act,  to  cases  where  the  value  of  the  property  sought 
to  be  recovered  does  not  exceed  the  value  of  $100,  and  in 
support  of  this  position  relies  upon  the  case  of  The  Stale,  ez 
rd.  Conn,  v.  Forry,  64  Ind.  260. 
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Section  lOof  the  justice's  act^  as  adopted  in  1852^  gave  justices 
of  the  peace  juVisdiction  to  try  and  determine  suits  founded  on 
contracts  or  tort^  where  the  debt  cfr  damage  claimed  or  the  value 
of  the  property  sought  to  be  recovered  did  not  exceed  $100. 

Section  71  of  said  act^  as  then  adopted^  provided  that  when- 
ever any  plaintiff  shall,  by  verified  complaint,  set  forth  that 
his  personal  goods,  not  exceeding  in  value  $100,  have  been 
\nrongfully  taken,  and  claiming  damages,  not  exceeding  $100 
for  the  detention,  the  justice  shall  issue  his  writ.  Thus  the 
law  was  until  1859,  when  section  71  was  amended  so  as  to  au- 
thorize an  action  for  property  taken  by  an  execution  or  other 
writ,  if  the  same  was  exempt  from  execution.  This  amend- 
ment, however,  did  not  change  the  section  as  to  the  amount 
of  property  for  which  the  justice  was  authorized  to  issue  his 
writ,  and  in  this  respect  the  section  remains  as  originally  en- 
acted. Section  10  remained  unchanged  until  1861,  during 
all  of  which  time  it  conferred  jurisdiction  upon  justices  in 
suits  for  the  recovery  of  property  not  exceeding  in  value  the 
sum  named  in  section  71.  The  amount  of  the  property  was 
the  same  in  both  sections.  Section  71  allowed  damages  in 
addition  not  exceeding  $100  to  be  recovered,  and  in  this  re- 
spect  they  differed.  Section  10  was  amended  in  1861  so  as  to 
authorize  justices  to  try  and  determine  suits  where  the  value 
of  the  property  sought  to  be  recovered  did  not  exceed  $100, 
and  concurrent  jurisdiction  to  the  amount  of  $200.  This 
statute  is  now  in  force.  This  court  held,  in  Leathers  v.  HogaUy. 
17  Ind.  242,  that  the  first  clause  in  the  statute  giving  juris- 
diction to  the  extent  of  $100  is  surplusage,  as  the  greater  ju- 
risdiction  conferred  by  the  second  clause  includes  the  less. 
The  statute,  thus  read,  confers  jurisdiction  upon  justices  in 
suits  where  the  value  of  the  property  sought  to  be  recovered 
does  not  exceed  $200.  This  was  so  held  in  HarreU  v.  JETam- 
moruTs  Adm'r,  25  Ind.  104,  and  Beam  v.  Dawson,  62  Ind.  22. 

The  appellant,  however,  insists  that  these  cases  were  not 
well  considered,  and  that  the  case  of  The  State,  ex  rel.  Conn,  v.. 
Forry,  supra,  decides  the  question  correctly  the  other  way. 
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In  the  case  last  mentioned^  the  question  did  not  arise.  An 
action  was  commenced  before  a  justice  upon  a  complaint  con- 
sisting of  two  paragraphs.  The  first  was  in  replevin  for  prop- 
erty alleged  to  be  of  the  value  of  $50,  and  $50  were  claimed 
for  its  detention.  The  second  was  for  embezzling  $106  in 
money,  and  the  question  arose  as  to  whether  the  case  was 
within  the  jurisdiction  of  the  justice.  The  court  held  that 
it  was  not,  because  the  value  of  the  property,  the  damages 
claimed  and  the  amount  of  money  embezzled,  amounted  to  moie 
than  $200.  The  sum  claimed  exceeded  the  amount  mentioned 
in  either  section  10  or  section  71  of  the  justice's  act,  and  for 
that  reason  it  was  held  that  the  justice  had  no  jurisdiction. 
This  was  all  that  was  decided.  True,  it  was  said  that  by  sec- 
tion 71  the  jurisdiction  of  justices  in  replevin  is  limited,  in 
the  value  of  the  property  sought  to  be  recovered,  to  the  sum 
of  $100,  and,  in  the  amount  of  damages  claimed,  to  $100,  so 
that  in  no  case  of  replevin  can  the  jurisdiction  exceed  $200, 
including  the  value  of  the  property  and  the  amount  of  the 
damages  claimed.  This  question,  as  before  stated,  did  not 
arise,  and  what  is  said  can  not  be  regarded  as  a  decision  of 
the  question. 

Section  10  expressly  confers  jurisdiction  in  a  suit  where  the 
value  of  the  property  sought  to  be  recovered  does  not  exceed 
$200,  and,  unless  it  applies  to  an  action  of  replevin,  this  clause 
of  the  statute  is  without  meaning.  It  is  the  last  expression 
of  the  Legislature  upon  the  subject,  and  its  express  terms  can 
neither  be  limited  nor  controlled  by  the  provisions  of  section 
71.     The  motion  was  properly  overruled. 

The  motion  for  a  new  trial  was  based  upon  the  ground  that 
the  evidence  was  not  sufficient  to  sustain  the  verdict. 

The  appellant  recognizes  the  rule,  that  this  court  will  not 
disturb  a  verdict  upon  the  mere  weight  of  the  evidence,  but 
insists  that  this  case  forms  an  exception  to  the  rule.  It  was 
shown  by  the  evidence,  that  the  mules  in  dispute  belonged  to 
the  intestate  some  time  previous  to  his  death ;  that  he  placed 
them  in  the  possession  of  the  appellant,  who  was  living  upon 
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and  cropping  the  intestate's  land  upon  shares,  the  latter  fur- 
nishing a  part  or  all  of  the  stock.  The  appellant  produced 
several  witnesses,  some  of  whom  testified  that  the  intestate 
had  sold  the  property  to  appellant,  and  others  to  admissions 
made  by  the  intestate,  that  he  had  sold  the  property  to  appel- 
lant. It  is  admitted  that  the  appellee  made  a  prima  fade  case, 
and  whether  this  was  successfully  overcome  by  the  appellant 
depended  in  a  measure  upon  the  credibility  of  his  witnesses. 
This  was  a  question  for  the  jury,  and  one  upon  which  we  can 
not  pass.  It  is  unlike  a  suit  upon  a  note,  where  the  proof  of 
payment  is  undisputed  and  entirely  satisfactory.  We  can  not 
say  that  the  motion  was  improperly  overruled,  and  the-  judg- 
ment should,  therefore,  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  be,  and  it  is  hereby,  in  all  things 
affirmed,  at  the  appellant's  costs. 


^  No.  9390.  _ 
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Taxes. — Qaardianand  Ward. — ComplaifU, — Properly  OmiUedfrom  Taxation. — 
In  an  action  by  a  countj  treasurer  against  a  guardian,  to  recover  taxes 
on  the  money  of  his  wards,  which  had  not  been  assessed  during  a  number 
of  years,  and  on  which  no  taxes  had  been  paid,  but  which  money  was 
afterward  assessed  for  the  years  it  was  omitted  from  taxation,  and  placed 
upon  the  tax  duplicate  for  collection,  the  complaint  must  specifically  aver 
by  what  officer  and  under  what  circumstances  such  special  assessment 
was  made,  and  the  averment  that  the  taxes  sued  for  were  assessed  by 
"  the  proper  authorities,''  is  insufficient. 

Sake. — Barlies, — In  such  action  the  wards  are  not  jSroper  parties  to  the 
action,  though  the  money  in  the  hands  of  the  guardian,  if  liable  for  tax- 
ation, ought  to  have  been  assessed  in  their  names. 

From  the  Monroe  Circuit  Court. 
Vol.  78.-23 
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JV.  B.  KeyeSy  R.  HSl  and  J.  W.  Nieholj  for  appellants 
F.  T.  Hord,  for  appellee. 

NiBLACK,  J. — ^The  complaint  in  this  case  was  substantially 
as  follows : 

Lewis  A.  Vogler,  treasurer  of  Bartholomew  county,  com- 
plains of  Ferdinand  Vogel,  Lewis  Schloss  and  Aaron  Schloss, 
and  says  that  he  is  the  treasurer  of  Bartholomew  county,  duly 
elected,  commissioned  and  qualified  as  such,  and  that  said 
Lewis  Schloss  and  Aaron  Schloss  are  minors  under  the.age 
of  twenty-one  years ;  that,  on  the  6th  day  of  March,  1871,  the 
said  Ferdinand  Vogel  was  duly  and  legally  appointed  guar- 
dian of  said  minors  by  the  proper  authorities  in  the  common 
pleas  court  of  Bartholomew  county,  has  since  continued  to  be 
such  guardian,  and  is  now  guardian  of  said  minors ;  that,  im- 
mediately afler  said  appointment  as  guardian,  to  wit,  on  the 
—  day  of  March,  1871,  the  sum  of  $5,000  came  into  his  hands 
as  such  guardian,  belonging  to  said  wards,  and  for  the  use  of 
said  wards,  and  he  has  held  the  said  sum  of  money  in  his 
hands  as  such  guardian  in  said  county  continually  since,  and 
now  possesses  the  same  as  such  guardian  for  his  said  wards; 
that  said  money  was  and  is  the  only  property  owned  by  said 
wards ;  that  the  said  money  was  the  property  of  said  wards  on 
the  1st  day  of  January,  1872 ;  that  said  guardian  and  wards 
at  said  time,  and  continually  since,  have  resided  in  Bartholo- 
mew county,  in  this  State.  And  the  plaintiff  charges  and 
I  avers  that  the  said  property  was  liable  to  taxation  for  State, 

1  county,  tbwiiship,  etc.,  purposes  in  said  county  in  the  years 

1872,  1873,  1874,  1875,  1876,  1877  and  1878;  that  the  said 
<  wards,  or  said  guardian,  did  not,  for  or  during  any  of  said 

■  years,  give  in  said  property  for  taxation,  and  the  same  was 

i  not  taxed  or  assessed  for  taxation  during  said  time,  and  no 

taxes  were  paid  thereon ;  that,  it  appearing  to  the  satisfaction 
of  the  proper  officers  that  the  said  property  had  not  been 
assessed  by  the  assessor  or  any  one  else,  for  taxation  during 
said  time,  and  no  tax  had  been  paid  thereon,  the  proper  author- 
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ities,  on  the  —  day  of  January,  1879,  did  assess  said  property 
for  taxation  for  each  of  said  years,  with  just  and  proper  taxa- 
tion and  assessment,  with  the  proper  and  lawful  amount  due 
thereon,  and  the  same  was  duly  placed  on  the  tax  duplicate 
of  said  county  for  collection,  and  the  same  was  duly  placed  in 
the  hands  of  the  treasurer  of  said  county  for  collection,  who 
received  and  now  holds  the  said  tax  duplicate  as  such  treasurer ; 
that  the  said  property  was  assessed  for  taxation  in  said  county 
as  aforesaid,  and  as  follows : 


Name. 


Taxed. 


Ferdinand  Vogel,  Guardian  of  L.  and  A, 

SchloBB. 


1878 

$5  000 

1877 

5  000 

1876 

6  000 

1875 

5  000 

1874 

5  000 

1873 

5  000 

1872 

6  000 

$55  00 
58  85 
67  60 
57  00 
71  50 
84  00 

150  09 

$533  9ft 


That  the  said  sum  of  $633.95  is  now  due  and  owing  as  and 
for  the  taxes  on  said  money  in  the  hands  of  said  guardian ; 
that  the  said  wards  have  no  personal  property  that  can  be 
seized  or  possessed  by  the  treasurer  for  the  purpose  of  satis- 
fying said  taxes,  or  any  part  thereof.     And  the  said  guardian 

or  any  part  thereof,  although  frequent  demand  has  been  made 
on  him  therefor  by  the  treasurer  of  Bartholomew  county,  but  he 
now  holds  the  said  money,  to  wit,  $5,000,  in  his  hands  unex* 
pended,  and  refuses  to  apply  the  same,  or  any  part  thereof,  on 
said  tax ;  that  the  plaintiff  holds  a  lien  on  said  fund  for  the 
payment  of  the  same,  and  demands  judgment  for  $1,000,  or 
that  the  said  guardian  be  required  to  pay  said  tax  out  of  any 
money  in  his  hands,  or  under  his  control,  belonging  to  said 
wards,  and  for  all  proper  relief. 

Vogel  demurred  separately  to  the  complaint,  but  his  de- 


356  SUPREME  COURT  OF  INDIANA, 

Vogel  et  al.  v,  Vogler. 

murrer  was  overruled.  A  demurrer  was  also  filed  on  behalf 
of  Lewis  Schloss  and  Aaron  Schloss^  the  wards  of  Vogel,  and 
that  demurrer  was  also  overruled. 

Issue  being  joined,  the  cause  was  tried  by  the  court  There 
was  a  finding  for  the  plaintiff  in  the  sum  of  $533.95,  and  a 
judgment  against  Vogel  for  that  sum,  to  be  paid  out  of  the 
money  in  his  hands  belonging  to  his  said  wards.  The  costs 
were  taxed  against  Vogel  personally. 

Error  is  assigned,  among  other  things,  upon  the  decistoBS 
of  the  court  in  overruling  the  demurrers  to  the  complaint. 

The  first  objection  urged  to  the  complaint  is,  that  the  aver- 
ment that  the  taxes  sued  for  were  assessed  by  the  proper  au- 
thorities was  too  general ;  that  the  averment  as  to  the  special 
assessment  should  have  stated  specifically  the  officer  by  whom, 
and  the  manner  in  which,  that  assessment  was  made. 

This  objection  appears  to  us  to  be  well  taken. 

The  assessment  of  property  omitted  from  taxation  consti- 
tutes a  special  and  an  exceptional  assessment,  and,  according 
to  the  law  in  force  in  January,  1879,  might  have  been  made 
either  by  the  assessor,  auditor  or  treasurer  of  the  proper 
county,  depending  upon  the  circumstances  creating  an  emer- 
gency for  such  an  assessment.  1  R.  S.  1876,  p.  96,  section  94 ; 
p.  130,  section  260.  A  special  assessment  made  by  the  as- 
sessor, if  not  returned  to  the  treasurer  within  a  limited  time, 
is  barred.     1  R.  S.  1876,  p.  131,  section  263. 

The  averment,  therefore,  as  to  the  officer  by  whom,  and 
the  circumstances  under  which,  the  special  assessment  was 
made,  was  a  material  averment,  and,  by  reason  of  its  &ilure 
to  make  such  an  averment,  the  complaint  was  bad  upon  de- 
murrer. 

While  the  money  in  the  hands  of  Vogel,  if  liable  to  taxa- 
tion, ought  to  have  been  assessed  in  the  names  of  his  wards, 
Lewis  Schloss  and  Aaron  Schloss,  as  the  owners  thereof,  these 
wards  were  nevertheless  not  proper  parties  to  the  action,  and 
the  complaint  made  no  cause  of  action  as  to  them,  aside  firom 
the  objection  noted  to  it  as  above.     In  all  matters  pertaining 
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to  the  assessment  and  payment  of  taxes  against  them,  they 
were  represented  by  Vogel  as  their  guardian. 

As  the  judgment  will  have  to  be  reversed  for  want  of  a 
sufficient  complaint,  we  will  not  now  pass  upon  some  other 
very  interesting  questions  discussed  by  counsel. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded for  further  proceedings. 

Petition  for  a  rehearing  overruled. 


No.  9809. 

Dashing  v.  The  State. 

CRDONAii  Law. — CouTUerfeiHng. — Jurwiietion, — The  courts  of  this  State 
have  jurisdiction,  as  prescribed  by  statute,  to  punish  the  offence  of  coun- 
terfeiting the  coin  of  the  United  States  current  in  this  State. 

Same.— Ul  S.  Statutes  Canatrued,— Crimes. — Section  711  of  the  Revised  Stat- 
utes of  the  United  States,  construed  with  section  5328,  does  not  divest  the 
States  of  the  right  and  jurisdiction  to  enact  and  enforce  their  own  crim- 
inal laws,  though  the  acts  made  criminal  thereby  might  also  be  made 
criminal  by  the  laws  of  the  United  States. 

Prom  the  Elkhart  Circuit  Court. 

-B.  M.  Johnson^  E.  G.  Herr  and  H.  C.  Dodge,  for  appellant. 
D.  P.  BaMvnn,  Attorney  General,  J.  8.  Drake,  Prosecuting 
Attorney,  W.  W.  Thornton  and  W.  L.  Stone,  for  the  State. 

WoRDEN,  J. — ^The  appellant  was  indicted  in  the  court  below 
for  the  violation  of  a  law  of  this  State  by  fraudulently  utter- 
ing and  publishing  as  true  "a  piece  of  false,  forged  and  coun- 
terfeit coin,  resembling  and  apparently  intended  to  resemble 
and  pass  for  silver  coin  of  the  United  States  of  America,  called 
a  dollar,  which  lawful  coin  was  then  and  there  current  in  the 
said  State  of  Indiana.'^ 
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Upon  trial  he  was  convicted^  and^  over  a  motion  in  arrest, 
judgment  was  rendered  against  him. 

The  only  question  made  here  is,  whether  a  conviction  can 
be  had  in  such  case  in  a  State  court. 

It  has  been  held  in  this  State  from  an  early  period,  that  the 
States  have  the  power  to  punish  such  offences.  Chess  v.  The 
State,  1  Blackf.  198 ;  Snoddy  v.  Howard,  61  Ind.  411.  The 
authorities  upon  the  question  are  not  uniform,  but  we  de- 
cline to  enter  upon  a  discussion  of  the  question  as  an  open 
one  in  this  State,  further  than  to  notice  some  acts  of  Congress 
bearing  upon  the  question,  which  will  be  adverted  to  further 
on  in  this  opinion.  We  may  observe,  however,  that  in  the 
case  of  Fox  v.  The  State  of  Ohio,  5  How*  410,  it  was  held  by 
the  Supreme  Court  of  the  United  States,  Mr.  Justice  McLean 
dissenting,  that  the  power  conferred  upon  Congress  by  the  con- 
stitution of  the  United  States,  upon  the  subject,  did  not  pre- 
vent the  States  from  passing  laws  on  the  same  subject.  The 
theory  is  explained  by  what  was  said  by  Mr.  Justice  Gbieb 
in  the  case  of  Moore  v.  The  People  of  the  State  of  Illinois,  14 
How.  13,  a  case  in  which  Mr.  Justice  McLean  also  dissented. 
It  was  there  said :  "  Every  citizen  of  the  United  States  is  also 
a  citizen  of  a  State  or  territory.  He  may  be  said  to  owe 
allegiance  to  two  sovereigns,  and  may  be  liable  to  punishment 
for  an  infraction  of  the  laws  of  either.  The  same  act  may 
be  an  offence  or  transgression  of  the  laws  of  both." 

The  8th  section  of  article  1  of  the  constitution  of  the  Uni- 
ted States  provides  that  "  The  Congress  shall  have  power : — 

"To  coin  money,  regulate  the  value  thereof,  and  of  foreign 
coin,  £^nd  fix  the  standard  of  weights  and  measures ; 

'*  To  provide  for  the  punishment  of  counterfeiting  the  se- 
curities and  current  coin  of  the  United  States." 

The  grant  of  power  to  Congress  by  the  constitution,  to  pro- 
vide for  the  punishment  of  counterfeiting  the  securities  and 
current  coin  of  the  United  States,  does  not,  of  itself,  deprive 
the  States  of  the  right  to  make  such  counterfeiting  a  crime 


NOVEMBER  TERM,  1881.  369 

Dashing  v.  The  8Ute. 

against  them,  and  to  punish  it  accordingly.  That  depends 
upon  the  action  of  Congress. 

If  Congress,  though  providing  for  the  punishment  of  such 
counterfeiting  as  a  crime  against  the  United  States,  leave  the 
several  States  free  to  make  such  counterfeiting  a  crime  against 
them,  they  may  do  so. 

This  subject  is  well  elucidated  by  Chancellor  Kent,  who 
says :  "  The  Judiciary  Act ''  (1 789)  "  grants  exclusive  jurisdic- 
tion to  the  circuit  courts  of  all  crimes  and  offences  cognizable 
under  the  authority  of  the  United  States,  except  where  the 
laws  of  the  United  States  should  otherwise  provide;  and 
this  accounts  for  the  proviso  in  the  act  of  24th  of  February, 
1807,  c.  75,  and  in  the  act  of  10th  of  April,  1816,  c.  44,  con- 
cerning the  forgery  of  the  notes  of  the  Bank  of  the  United 
States,  declaring  that  nothing  in  that  act  contained  should  be 
construed  to  deprive  the  courts  of  the  individual  States  of  ju- 
risdiction under  the  laws  of  the  several  States,  over  offences 
made  punishable  by  that  act.  There  is  a  similar  proviso  in 
the  act  of  21st  of  April,  1806,  c.  49,  concerning  the  coun- 
terfeiters of  the  current  coin  of  the  United  States.  Without 
these  provisos,  the  State  courts  could  not  have  exercised  con- 
current jurisdiction  over  those  offences,  consistently  with  the 
Judiciary  Act  of  17-89.  But  these  saving  clauses  restored  the 
concurrent  jurisdiction  of  the  State  courts,  so  &r  as,  under  the 
State's  authority,  it  could  be  exercised  by  them.  There  are 
many  other  acts  of  Congress  which  permit  jurisdiction  over 
the  offences  therein  described,  to  be  exercised  by  State  magis- 
trates and  courts.  This  was  necessary ;  because  the  concur- 
rent jurisdiction  of  the  State  courts  over  all  offences  was  taken 
away,  and  that  jurisdiction  was  vested  exclusively  in  the  na- 
tional courts  by  the  Judiciary  Act,  and  it  required  another  act 
to  restore  it.  The  State  courts  could  exercise  no  jurisdiction 
whatever  over  crimes  and  offences  against  the  United  States, 
unless  where,  in  particular  cases,  the  laws  had  otherwise  pro- 
vided ;  and  whenever  such  provision  was  made,  the  claim  of 
exclusive  jurisdiction  in  the  particular  cases  was  withdrawn^ 
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and  the  concurrent  jurisdiction  of  the  State  courts,  eo  instantif 
restored,  not  by  way  of  grant  from  the  national  government, 
but  by  the  removal  of  a  disability  before  imposed  upon  the 
State  tribunals.''     1  Kent  Com.,  12  ed.,  p.  398. 

It  is  claimed  by  counsel  for  the  appellant  that  the  provi- 
sions of  the  Revised  Statutes  of  the  United  States,  of  1878, 
take  away  jurisdiction  on  the  subject  from  the  State,  and  vest 
the  same  exclusively  in  the  national  tribunals. 

Section  711  of  the  Revised  Statutes  of  the  United  States 
provides  that  "The  jurisdiction  vested  in  the  courts  of  the 
United  States  in  the  cases  and  proceedings  hereinafter  men- 
tioned, shall  be  exclusive  of  the  courts  of  the  several  States : 

"  First.  Of  all  crimes  and  offences  cognizable  under  the  au- 
thority of  the  United  States." 

This,  it  is  claimed,  vests  exclusive  jurisdiction  in  the  na- 
tional courts,  over  the  subject.  But  this  section  must  be  taken 
in  connection  with  sec.  5328,  under  title  70,  the  subject  of  which 
is  expressed  to  be  "  Crimes,''  and  in  which  provision  is  made 
for  the  punishment  of  such  counterfeiting.  Section  5328  pro- 
vides that  "  Nothing  in  this  Title  shall  be  held  to  take  away 
or  impair  the  jurisdiction  of  the  courts  of  the  several  States 
under  the  laws  thereof." 

It  is  evident  by  section  5328  that  Congress  did  not  intend, 
by  anything  enacted  under  that  title,  to  impair  or  take  away 
the  right  of  the  several  States  to  enact  and  enforce  such  crim- 
inal laws  as  they  might  think  proper ;  and,  reading  the  two 
sections  together,  it  seems  to  us  to  be  clear  that  Congress  did 
not  intend,  by  section  711,  to  divest  the  States  of  the  right 
and  jurisdiction  to  enact  and  enforce  their  own  criminal  laws, 
though  the  acts  made  criminal  thereby  might  also  be  made 
criminal  by  the  laws  of  the  United  States,  under  the  power 
granted  to  Congress  by  the  constitution  of  the  United  States. 

It  follows  from  these  views  that  the  court  below  had  juris- 
diction. 

The  counsel  for  the  appellant  have  cited  the  case  of  Sher- 
toood  V.  Bums,  58  Ind.  502,  but  that  case  differs  radically 
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from  the  present.  There  the  plaintiff  was  proceeding  in  a 
State  court  to  enforce,  not  a  State  law,  but  an  act  of  Con- 
gress, viz.,  the  bankrupt  act,  the  courts  of  the  United  States 
being  vested  with  exclusive  jurisdiction  "  of  all  matters  and 
proceedings  in  bankruptcy.^*  Here  the  State  was  in  its  own 
court,  enforcing  its  own  law. 

The  judgment  below  is  affirmed,  with  costs* 
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Replevin. — Landlord  and  Tenant. — Oops. — Sheriff* s  Sale. — One  who  pur* 
chaees  land  at  sheriff's  sale  can  not,  after  crops  have  been  harvested  by 
the  tenant  in  possession  at  the  time  of  the  sale,  and  suffered  to  remain 
in  actaal  possession,  maintain  replevin  for  the  grain  harvested  by  the 
tenant. 

Same. — Eviderice. — Deed, — In  such  an  action,  a  deed  executed  before  the 
decree  is  admissible  in  evidence  to  show  that  the  tenant's  possession  was 
under  color  and  claim  of  right. 

Same. —  Undivided  Interest  in  PerwnaUy. — The  owner  of  an  undivided  inter- 
est in  personal  property  can  not  maintain  replevin  against  a  co-owner. 

Same. — Pbssessum  of  Craps  Planted. — A  tenant  of  the  execution  debtor, 
having  been  left  in  undisturbed  possession  of  the  premises  sold,  under  a 
claim  of  right,  may  rightfully  retain  possession  of  the  crop  planted, 
cultivated  and  reaped  by  him,  yielding  to  the  holder  of  the  sheriff 's 
deed  the  landlord's  share. 

Pleading.  —  Partial  Answer.  —  Formal  CommeTieement.  —  Averments. — The 
formal  commencement  of  a  pleading  does  not  absolutely  control  it,  and 
if  it  clearly  appears  by  direct  averments,  that  a  pleading  is  addressed  to 
a  part  only  of  a  complaint,  it  will  be  so  treated,  although  in  the  com- 
mencement it  assumes  to  answer  the  whole  complaint. 

From  the  Carroll  Circuit  Court. 

D,  Applegate,  D,  Turpie  and  H.  D.  Pierce,  for  appellant. 

Elliott,  J. — The  appellant  was  the  plaintiff  below,  and 
sought  by  his  complaint  the  recovery  of  a  quantity  of  wheat. 
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The  appellee  answered  the  complaint  in  two  paragraphs, 
the  first  of  which  was  a  general  denial^  and  the  second  an  af- 
firmative plea.  The  substantial  allegations  of  the  second  par- 
^raph  are  these : 

The  wheat  was  grown  and  harvested  on  land  "owned,  or 
-claimed  to  be  owned,  by  George  O.  Koach,  who  was  then  in 
possession  thereof;  ^'  that  the  wheat  was  sowed  by  the  appellee 
in  the  autumn  of  1876,  and  harvested  by  him  in  the  harvest 
of  1877 ;  that  the  appellee  occupied  the  land,  sowed  and  cut 
the  wheat  as  a  tenant ;  that,  by  the  terms  of  his  lease,  he,  the 
appellee,  was  to  sow  the  field  in  wheat  and  pay  to  the  owner 
of  the  land  two-fifths  thereof;  that  appellant's  title  to  said 
land  was  conferred  by  a  sheriff^'s  deed,  executed  in  December, 
1876 ;  that  the  appellant  had  full  knowledge  of  appellee's 
lease,  consented  thereto  and  permitted  him  to  remain  in  pos- 
session until  after  the  wheat  was  harvested.  In  the  conclu- 
sion of  the  answer,  appellee  asserts  a  claim  to  three-fifths  of  the 
wheat  and  disclaims  any  interest  in  the  remainder. 

It  is  urged  that  the  answer  is  insujBBicient,  because  it  does 
not  show  that  appellee's  lessor  had  any  title  to  the  land  or 
any  right  to  execute  the  lease.  It  does  show  that  the  lease 
was  executed  by  one  claiming  to  be  the  owner,  that  the  right 
of  appellee  to  possession  was  recognized  by  the  appellant  af- 
ter he  had  acquired  his  title  to  the  land,  and  that  this  acqui- 
escence in  the  right  of  appellee  was  with  full  knowledge  of 
the  facts.  We  are  clear  that  the  appellant  ought,  under  such 
circumstances,  to  be  held  estopped  to  assert  a  claim  which,  if 
enforced,  would  sweep  away  the  fruits  of  the  appellee's  labor. 
The  answer  makes  a  case  where  justice  requires  that  the  sower 
should  be  the  reaper.  If  the  landlord  had  asserted  his  rights 
before,  a  different  question  would  have  been  presented. 

The  answer  is  said  to  be  bad,  because,  in  the  commence- 
ment, it  assumes  to  answer  the  entire  complaint,  and  fails  \a 
make  good  this  assumption.  We  are  not  willing  to  hold  that 
the  commencement  absolutely  controls  the  answer;  on  the 
contrary,  we  hold  that  if  it  is  clearly  and  explicitly  stated,  al- 
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though  elsewhere  than  in  the  commencement,  that  the  plea  is 
:addressed  only  to  a  part  of  the  complaint,  it  will  be  good, 
provided  it  meets  so  much  of  the  complaint  as  it  is  addressed 
to.  In  this  case  the  answer  in  express  terms  asserts  a  claim 
only  to  a  part  of  the  property  in  controversy,  and  in  terms 
equally  explicit  disclaims  any  interest  in  the  remainder.  We 
are  not  questioning  the  familiar  rule,  that  an  answer  which 
professes  to  respond  to  an  entire  complaint  is  bad,  if  it  does  no 
more  than  answer  a  part ;  but  we  are  holding  that,  under  the 
<x)de,  the  question  is  not  controlled  exclusively  by  the  formal 
•commencement. 

The  answer  does  state  a  defence  to  the  entire  complaint.  1% 
does  this  because  it  states  a  case  in  which  such  an  action  as 
the  present  will  not  lie.  The  appellee  was  entitled  as  tenant 
to  three-fifths  of  the  wheat ;  the  appellant  as  landlord  to  two- 
fifths.  Neither  had  a  right  to  any  specific  undivided  part. 
They  were  joint  owners,  with  joint  rights.  Neither  could 
maintain  replevin  against  the  other.  Replevin  will  not  lie 
for  an  undivided  interest  in  a  chattel ;  the  plaintiff  must  have 
an  exclusive  interest  or  his  action  fails.  The  code  has  not 
changed  the  rule  upon  this  subject.  The  provisional  remedy  is 
essentially  the  same  in  this  respect  as  the  common- law  action. 

The  counsel,  in  discussing  the  error  alleged  upon  the  ruling 
denying  a  new  trial,  complain  that  a  deed  executed  by  James 
Koach  to  George  O.  Boach  was  improperly  admitted  in  evi- 
dence. This  complaint  is  groundless.  The  deed  was  prop- 
erly admitted,  for  it  tended  to  show  that  the  appellee  was  in 
possession  under  color  and  claim  of  right.  One  in  possession 
under  a  color  of  right  is  in  a  much  better  situation  than  a 
mere  trespasser,  having  neither  claim  nor  color  of  right.  It 
is  said  that  the  decree  of  foreclosure  upon  which  appellant's 
title  is  founded  barred  the  rights  of  the  grantor  in  the  deed 
adduced  in  evidence.  When  the  deed  was  executed,  no  decree 
had  been  entered  and  the  grantor  had  good  right  to  sell  and 
convey.  Even  if  the  decree  had  been  entered,  his  statutory 
right  of  redemption  was  the  subject  of  sale  and  conveyance. 
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The  court  instructed  the  jury  as  follows :  "  If  the  defend- 
ant William  Roach^  being  then  in  lawful  possession  of  the 
premises,  planted  the  wheat  in  controversy  in  September,  1876, 
and  maintained  the  possession  of  the  land  upon  which  it  was 
grown  until  it  was  cut,  your  verdict  should  be  for  the  defend- 
ants ;  but  if  you  find  from  the  evidence  that  plaintiff,  Bowen, 
after  his  purchase,  acquired  the  actual  possession  of  the  prem- 
ises, then  your  verdict  should  be  for  the  plaintiff." 

Two  objections  are  urged  against  this  instruction.  The 
first  is  thus  stated  in  the  brief: 

"  First.  In  leaving  the  definitions  of  terms  to  the  jury,  it 
was  the  duty  of  the  court,  not  of  the  jury,  to  say  what  was 
meant  by  maintaining  possession." 

The  position  of  counsel  is  untenable.  The  jury  could  not 
have  misunderstood  the  language  used  by  the  court. 

The  second  objection  is  that  the  title  of  the  lessor  expired 
December  31st,  1876,  and  with  it  that  of  his  lessee.  Had  ap- 
pellant asserted  the  right  to  possession,  he  could  have  evicted 
the  appellee,  but  that  avails  nothing  here.  The  appellant  did 
not  undertake  to  evict  appellee,  did  not  in  any  legal  manner 
dispute  his  right  until  the  wheat  which  the  appellee  had  sowed 
had  been  harvested.  The  appellep,  having  been  left  in  undis- 
turbed possession  under  a  claim  of  right  as  tenant  of  the 
execution  debtor,  might  rightfully  retain  possession  of  the 
crop  planted,  cultivated  and  reaped  by  him.  The  appellant 
became  entitled  to  the  landlord's  share.  This  right  courts 
might  have  efficiently  enforced,  but  not  in  such  an  action  as 
the  present.  In  order  to  maintain  this  action,  the  appellant 
must  show  an  exclusive  right  to  the  property.  It  is  because 
be  feils  to  show  such  a  right  that  his  action  fails.  Ixwy  v. 
Weaver,  49  Ind.  373,  is  decisively  against  appellant. 

The  evidence  fully  supports  the  verdict. 

Judgment  affirmed. 

Opinion  filed  at  May  term,  1881. 

Petition  for  a  rehearing  overruled  at  November  term,  1881. 
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Partnebship. — Notice  of  DissoltUion. — Whem  a  partner  withdraws  from  a 
firm,  direct  personal  notice  of  the  fact  to  a  customer  is  not  necessary  to 
relieve  him  from  liability  upon  contracts  made  in  the  name  of  the  old 
firm  with  such  customer,  after  such  withdrawal.  Actual  knowledge  of 
the  fact,  however  received,  is  sufficient. 

Same. — Burden  of  Proof. — Though,  in  a  suit  against  partners,  the  plaintiff, 
being  a  customer,  must  prove  the  partnership  to  have  existed,  yet,  hav- 
ing done  so,  if  any  defendant  seeks  to  escape  upon  the  ground  that  he 
had  withdrawn  from  the  firm  before  the  contract  was  entered  into,  the 
burden  is  then  on  him  to  show  such  withdrawal,  and  that  the  fact  had 
come  to  the  plaintiff's  knowledge. 

Instructions. — Pnuliu, — The  error  of  an  incorrect  instruction  to  the  jury 
is  not  cured  by  giving  another  which  states  the  law  upon  the  same  sub- 
ject correctly,  unless  the  erroneous  instruction  be  expressly  withdrawn. 

From  the  Cass  Circuit  Court. 

M.  Winfield,  Q.  A.  Myers,  D.  C.  Justice  and  W,  D.  Owen, 
for  appellant. 

iJ.  Magee  and  8.  T.  McGonndly  for  appellees. 

Woods,  J. — In  this  case,  as  in  the  case  of  UfU  v.  Harvey, 
arUe,  p.  26,  the  action  was  upon  a  certificate  of  deposit,  issued 
by  a  banking  firm  doing  business  under  the  name  of  '^  People^s 
Bank.^'  The  appellant,  who,  with  the  other  defendants,  was 
charged  as  a  maker  of  the  certificate,  answered  by  a  plea  of  rum 
est  jcudum,  and,  the  jury  having  returned  an  adverse  verdict, 
moved  for  a  new  trial,  alleging,  among  other  causes,  misdi^ 
rection  of  the  jury  by  the  court.  The  other  defendants  be- 
sides Uhl  have  refused  to  join  in  the  appeal. 

At  the  request  of  the  appellee,  the  court  gave  the  following 
instruction : 

"  If  you  find  from  the  evidence,  that  the  defendants.  Stand- 
ley,  Atkinson,  Whiteside,  Thompson,  Uhl  and  Strecker,  were 
partners  doing  business  under  and  by  the  name  of  the  Peo- 
ple's Bank  of  Logansport,  Indiana,  and  that,  while  they  were 
such  partners,  the  plaintiff  had  dealings  with  such  bank  and 


866  SUPREME  COURT  OF  INDIANA, 

Uhl  V.  Bingaman  et  aL 

• 

was  a  creditor  of  the  same,  and  if  you  further  find  that  the 
plaintiff  did,  upon  the  17th  day  of  June,  1876,  deposit  with 
the  People's  Bank  of  Logansport  the  sum  of  $747.65,  which 
sum  was  unpaid  at  the  commencement  of  this  suit ;  and  if  you 
further  find  that  the  plaintiff  had  no  personal  and  direct  notice 
of  the  dissolution  of  said  firm  by  the  withdrawal  of  any  of  its 
members,  then  I  charge  you  as  the  law,  that  the  plaintiff  in 
this  action  is  entitled  to  recover  from  all  the  defendants,  the 
amount  of  his  deposit  as  set  out  in  his  complaint,  with  inter- 
est thereon  from  date,  provided  the  plaintiff  has  proven  the 
other  material  allegations  of  his  complaint/' 

In  reference  to  this,  counsel  for  the  appellant  say : 

"  Passing  over  other  objections  to  this  instruction,  that  por- 
tion which  requires  Uhl  to  prove  personal  and  direct  notice  to 
the  plaintiff  is  clearly  objectionable.  Personal  and  direct  no- 
tice is  not  required  in  any  case.  The  law  says  that  in  the 
case  of  an  old  dealer  there  must  be  actual  notice.  Construc- 
tive notice  is  not  sufficient.  But  actual  notice  may  exist,  and 
yet  the  party  dealing  with  the  firm  may  never  have  had  any 
direct  personal  communication  with  either  the  retiring  mem- 
bers or  those  who  continue  the  business.  Usually,  notice  is 
brought  to  the  parties  by  indirect  means. 

"  The  instruction  is  radically  wrong  for  another  obvious 
reason.  One  essential  element  of  recovery  is  omitted.  The 
plaintiff  must  have  known  that  Uhl  was  a  partner,  or  who  the 
partners  were.  The  liability  of  a  retiring  partner  to  an  old 
dealer  for  a  fiiilure  to  give  notice  is  based  upon  the  principle 
that  the  credit  is  given  because  of  his  connection  with  the 
firm.  Having  known  that  he  was  once  a  partner  and  dealt 
with  him  as  such,  the  creditor  has  a  right  to  assume  that  his 
connection  with  the  firm  continues.  Of  two  innocent  parties, 
he  should  suffer  whose  negligence  was  the  cause  of  the  injury. 
I  cite  the  following  from  Wade  on  the  Law  of  Notice^  page 
215: 

"^It  has  therefore  been  held  that,  in  order  to  render  a  re- 
tired partner  liable  to  those  having  subsequent  dealings  with 
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his  successors  in  business^  three  iacte  must  concur :  1.  That 
the  party  seeking  to  hold  him  must  have  known  at  the  time 
he  dealt  with  the  firm^  of  the  former  partnership.  2.  That  he 
was  ignorant  of  the  dissolution^  and  3.  That  his  dealings 
with  the  partnership  were  had  supposing  that  he  was  contract- 
ing with  the  retired  partner  as  well  as  his  successors^  and  in 
reliance  upon  their  joint  liability.  It  was  also  held  that  gen- 
eral notoriety  with  respect  to  the  existence  of  the  partnership 
which  had  been  dissolved  without  notice  would  not  be  suffi- 
cient to  supply  the  place  of  knowledge.  The  transaction,  to 
entitle  the  creditor  to  enforce  his  remedy  against  the  retired 
partner,  jointly  with  those  continuing  the  business,  must  be,, 
on  the  part  of  the  creditor,  based  upon  his  &ith  in  the  sol- 
vency and  standing  of  the  party  he  seeks  to  hold.  He  could 
not  be  presumed  to  have  acted  upon  such  faith  unless  there 
was  some  antecedent  knowledge  of  the  fiict  upon  which  he  ia 
supposed  to  rely.^     PraU  v.  Page,  32  Vt.  13." 

But  for  the  proviso  at  the  end  of  the  instruction,  both  these 
grounds  of  objection  would  seem  to  be  well  taken.  There 
were,  however,  in  each  paragraph  of  the  complaint,  averments- 
that  the  plaintiff,  before  making  the  deposit  in  question,  had 
dealt  with  the  firm  when  all  the  defendants  were  members  of 
it,  and  on  the  faith  of  their  responsibility,  and  that  he  made 
the  deposit  in  suit  without  knowledge  of  the  withdrawal  of 
any  of  them,  and  in  the  belief  that  they  still  composed  the 
firm.  These  are  material  averments,  and  the  proviso  of  the 
instruction  required  proof  of  them  in  order  to  establish  the 
plaintiff's  right  of  recovery. 

The  second  objection  to  the  instruction,  therefore,  can  not 
be  sustained. 

It  was  error,  however,  to  tell  the  jury,  as  was  impliedly 
done,  that  the  plaintiff,  as  a  customer  of  the  old  firm,  was  en- 
titled to  personal  and  direct  notice  of  withflrawal  of  any  part- 
ner whom  he  had  known  as  such,  and  that,  if  after  such  with- 
drawal and  without  such  notice,  he  gave  credit  to  the  new 
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firm  (doing  business  under  the  old  name)^  he  had  a  right  to 
look  ta  the  responsibility  of  the  retired  member. 

The  meaning  of  the  phrase^  "  personal  and  direct  notice," 
as  used^  would  seem  to  be^  not  actual  notice  merely,  but  a  per- 
sonal notice,  delivered  or  sent  by  the  appellant  directly  to  the 
plaintiff.  Such,  we  think,  was  probably  the  jury's  under- 
standing of  it.  There  is,  we  believe,  no  authority  for  requir- 
ing such  notice.  It  is  only  necessary  that  the  former  dealer 
with  the  firm  shall  receive  actual  notice  or  knowledge  of  the 
retirement,  but  it  is  not  necessary  that  the  notice  be  commu- 
nicated directly  by  or  from  the  member  who  has  retired.  It 
may  be  inferred  from  newspaper  publications,  general  notori- 
ety, or  such  other  competent  evidence,  as  shall  be  sufficient  to 
convince  the  jury  that  the  party  actually  received  the  infor- 
mation. 

We  can  not  say,  upon  the  entire  record,  that  the  error  is 
merely  technical,  and  did  not  affect  the  result  of  the  case. 
The  record  shows  that  two  or  more  witnesses  testified  to  in- 
terviews with  the  plaintiff,  in  which,  in-answer  to  his  inqui- 
ries, they  had  told  him  that  Uhl  had  retired  from,  or  was  not 
connected  with,  the  People's  Bank ;  and  there  was  also  other 
evidence  of  indirect  notice.  The  plaintiff,  in  his  testimony, 
denied  the  statements  of  these  witnesses ;  but  it  is  impossible 
for  us  to  determine  whether  the  jury  found  the  verdict  for  the 
plaintiff  on  the  strength  of  his  denials,  or  upon  the  ground 
that  the  testimony  of  the  other  witness,  though  true,  did  not 
show  direct  notice.  It  is  true  that  other  instructions  were 
given,  in  which  the  requisite  notice  was  4poken  of  as  actual 
notice  or  knowledge,  and  there  was  an  instruction  to  the  effect 
that  public  notoriety  was  a  circumstance  tending  to  prove  the 
notice.  But  the  erroneous  statement  contained  in  the  instruc- 
tion under  consideration  was  not  expressly  withdrawn,  and 
it  has  been  often  held  that  the  error  of  a  bad  instruction  is 
not  cured  by  a  good  one. 

The  court  instructed  the  jury  generally  that  the  plaintiff 
had  the  burden  of  proof  that  the  appellant  was  a  partner  with 
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his  co-defendants,  or  some  of  them,  and  liable  upon  the  cer- 
tificate, and  also  gave  a  special  instruction,  to  the  eff^  that 
notice  to  the  plaintiff,  after  he  had  become  a  customer  of  the 
bank,  of  the  subsequent  retirement  of  any  of  the  partners, 
would  not  be  presumed,  but  must  be  proved  by  the  defendant 
by  a  &ir  preponderance  of  the  evidence. 

It  is  claimed  that  this  charge  is  wrong  in  itself,  and  incon- 
sistent with  the  general  charge  that  the  burden  was  on  the 
plaintiff  to  show  the  liability  of  the  defendants.  We  do  not 
think  so.  There  can  be  no  doubt  that  the  general  burden  of 
the  issue  was,  as  the  court  instructed,  on  the  plaintiff;  but,  in 
order  to  show  his  right  of  recovery  against  the  appellant,  it 
was  only  necessary  to  show  that  the  appellant  had  been  a  mem- 
ber of  the  firm ;  that,  knowing  the  appellant's  connection,  he 
had  dealt  vrith  the  bank ;  that  the  business  had  been  carried 
on  without  change  in  the  name  of  the  firm,  and  was  being  so 
conducted  at  the  time  he  made  the  deposit  which  the  action 
was  brought  to  recover.  He  was  not  bound  to  offer  evi- 
dence of  the  negative  &ct,  that  he  had  not  received  notice 
of  the  appellant's  withdrawal.  Before  the  enactment  of 
the  law  making  parties  witnesses,  it  would  apparently  have 
been  impossible,  under  ordinary  circumstances,  for  him  to 
have  made  such  proof,  and  the  change  in  the  law,  as  to  the 
competency  of  parties  to  testify,  does  not  affect  the  question. 
The  suit  might  be  by  or  against  the  administrator  of  either 
party,  or  the  plaintiff  might,  though  alive,  be  incapacitated  by 
sickness,  or  otherwise,  to  testify.  Besides,  as  we  have  seen, 
the  proof  of  notice  may  consist  in  circumstantial  evidence,  com- 
mon rumor,  publication  in  newspapers,  and  the  like ;  and,  if 
the  plaintiff  has  the  initiative  of  the  proof  on  the  subject,  then 
he  must,  besides  showing  that  he  had  not  received  express  or 
direct  notice,  go  further  and  show  that  the  circumstances  at- 
tending the  withdrawal,  and  subsequent  occurrences,  were  not 
such  as  to  warrant  an  inference  of  his  having  been  informed 
of  the  dissolution  or  retirement.  The  law  imposes  on  the  re- 
VOL.  78.-24 
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tiring  partner  the  duty  of  communicating  notice  of  the  fiict 
to  fonaer  customers.  He  therefore  necessarily  has,  or  ought 
to  have,  the  means  of  showing  that  he  did  what  he  was  bound 
to  do  in  order  to  escape  continued  liability ;  and  when  the 
question  of  his  liability,  in  a  particular  case,  is  narrowed  down 
to  the  single  inquiry,  whether  the  requisite  notice  was  given, 
the  burden  of  the  proof  ought  plainly  to  be  upon  him  who 
was  required  to  give  the  notice. 

Other  questions  have  been  discussed  by  counsel,  but,  so  far 
as  they  are  important,  they  are  covered  by  what  has  already 
been  said  in  this  case  and  in  the  case  of  Uhl  v.  Harvey j  miprcu 

Judgment  reversed,  with  costs,  and  with  instructions  to  grant 
to  the  appellant  a  new  trial. 


No.  8315. 

Hall  et  al.  v.  Bishop. 

Evidence. — Beoord, — Copy, — ^A  record  of  another  State,  not  judicial,  may 
be  proved  bj  a  sworn  copy. 

Same. — Tax  Lid, — Fraudulent  Oonveyanee, — ^The  original  sworn  list  of  prop- 
erty made  for  tazatibn  is  admissible  against  the  party  making  it,  and  a 
certified  copy  is  not  necessaiy.  Such  list  is  not  irrelevant  in  a  suit 
brought  against  him  to  set  aside  a  conveyance  on  the  ground  that  it  was 
made  to  defraud  his  creditors,  if  it  tends  to  show  that  he  did  not  recelre 
for  the  conveyance  the  consideration  claimed. 

Sake. — Officer, — Deputy, — ^The  official  character  of  a  person  may  be  proved 
by  parol.    So  also  that  he  was  the  deputy  of  an  officer. 

From  the  Franklin  Circuit  Court. 

W.  H.  Bracken  and  T.  H.  Smith,  for  appellants. 
H.  Berry y  Jr.,  F.  Berry,  J.  F.  McKee  and  D.  W.  McKee,  for 
appellee. 

Elliott,  C.  J. — Suit  to  set  aside  a  conveyance  of  real  es- 
tate upon  the  ground  that  it  was  made  for  the  purpose  of  de- 
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fiauding  creditors.  Appellee  was  the  plaintiff  below^  and 
judgment  was  rendered  in  his  favor.  The  only  questions 
properly  presented  are  those  arising  upon  the  error  alleged 
upon  the  ruling  denying  a  new  trial. 

Appellants  moved  the  court  to  suppress  parts  of  a  deposi- 
tion of  a  witness.  This  motion  was  overruled,  and  of  this 
ruling  complaint  is  here  made.  The  defendants  below  and 
appellants  here  were  charged  with  having  fraudulently  col- 
luded together  to  defraud  the  creditors  of  one  of  them,  John 
Hall.  The  evidence  objected  to  was  as  to  a  tax  list  made  out 
and  verified  by  John  Hall,  in  the  State  of  Ohio.  It  is  said 
that  this  list  was  not  admissible  for  any  purpose.  We  think 
otherwise.  It  was  the  sworn  statement  of  one  of  the  parties 
to  the  alleged  fraudulent  conspiracy,  and  contained  matters 
relevant  to  the  issues.  It  showed  the  property  owned  by  the 
party,  and  tended  to  show  whether  he  had  or  had  not  received 
the  consideration  which  it  was  claimed  was  paid  him  by  the 
persons  to  whom  he  conveyed  the  real  estate.  Sherman  v. 
Hogland,  73  Ind.  472. 

It  is  insisted  that  the  copy  of  the  tax  list  appended  to  the 
deposition  was  incompetent.  The  argument  is,  that  either 
the  original  list  or  a  certified  copy  should  have  been  pro- 
duced. The  document  was  under  the  control  of  a  witness  not 
within  the  jurisdiction  of  the  court,  and  a  sworn  copy  was, 
therefore,  not  incompetent.  Thorn  v.  WUaon^a  Exfr,  27  Ind. 
370.  The  provision  in  the  statute  of  the  United  States,  that 
certified  copies  of  records  may  be  introduced  in  evidence,  does 
not  preclude  the  party  from  proving  the  instrument  by  a 
sworn  copy.  The  statute  does  not  abridge  the  common  law 
right  to  prove  by  an  examined  and  sworn  copy,  but  adds  a 
more  convenient  and  less  expensive  method  of  proof.  Whar- 
ton Ev.,  section  98. 

Counsel  for  appellants  are  in  error  in  placing  a  tax  list  upon 
the  same  footing  as  a  judicial  record.  It  is  not  such  a  record, 
nor  does  it  in  any  particular  resemble  the  record  of  a  court. 
It  may  be  regarded  in  some  respects  as  a  public  document, 
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but  not  as  a  judicial  record.  Its  force  in  such  a  case  as  the 
present  is  not^  however^  due  to  its  character  as  a  public  doc- 
ument^ but  to  the  &ct  that  it  is  the  sworn  declaration  of  a 
party  in  interest.  We  are  not  called  upon  to  decide  anything 
as  to  whether  a  judicial  record  can  or  can  not  be  proved  in 
any  other  manner  than  by  the  attestation  prescribed  in  the 
act  of  Congress. 

The  court  permitted  Nicholas  Y.  Johnson  to  testify  that  he 
was'  deputy  auditor  of  Franklin  county^  and  this^  appellants 
fiay^  was  error  because  his  official  character  should  have  been 
proved  by  the  record.  The  appellants  are  wrong.  It  was 
not  necessary  to  produce  the  record  of  Johnson's  appointment. 
An  objection  of  the  same  general  nature  is  urged  against  the 
action  of  the  court  in  permitting  an  assessor  to  state  his  offi- 
cial position,  and  is  equally  without  force. 

Original  assessment  lists,  made  out  and  sworn  to  by  two 
of  the  appellants,  were  introduced  in  evidence,  and  this  is  as- 
serted to  have  been  erroneous,  because  certified  copies  are  the 
only  competent  evidence.  There  is  nothing  in  this  argument 
Either  the  originals  or  certified  copies  are  admissible.  lies  v. 
WataoTiy  76  Ind.  359. 

The  grantor's  admissions  made  prior  to  the  execution  of  the 
conveyance  were  properly  admitted.  He  was,  according  to 
the  theory  of  the  complaint,  and  as  the  evidence  tended  to 
show,  acting  in  concert  with  his  grantees,  and  his  declarations 
were  admissible  against  them.  At  all  events,  the  declarations 
were  admissible  against  the  party  by  whom  they  were  made, 
and  it  would  have  been  error  to  exclude  them.  We  must 
presume,  in  the  absence  of  anything  to  the  contrary,  that  the 
evidence  was  properly  considered  and  applied. 

We  can  not  disturb  the  finding  upon  the  evidence,  for,  al- 
though not  of  a  very  satisfactory  character,  there  is  evidence 
supporting  the  finding. 

Judgment  affirmed. 
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No.  7819. 

PriTSBTJRGH,  Cincinnati  and  St.  Loms  Railway  Com- 
pany V.  Yundt  et  ux.  , 

Nbglioekce. — Evidence. — Bailroad, — In  a  suit  against  a  railroad  company, 
for  personal  injury  to  a  passer-by,  by  m9ying  cars  frightening  the 
plaintiff's  team,  at  a  street  crossing  of  a  railroad  where  there  is  much 
travel  upon  the  street,  evidence  for  the  plaintiff,  showing  that  the  com- 
pany had,  to  the  plaintiff's  knowledge,  kept  a  watchman  at  the  crossing 
to  give  signals  of  danger,  until  a  short  tiiie  before  the  accident,  when, 
without  the  plaintiff's  knowledge,  it  withdrew  him,  and  that,  as  the 
plaintiff  approached  the  crossing,  he  was  careful  to  look  for  such  signals 
and  saw  none,  is  admissible,  for  the  purpose  (with  other  circumstances) 
not  only  of  showing  negligence  by  the  defendant,  but  also  of  showing 
the  plaintiff  was  free  from  contributory  n^ligence. 

From  the  Marion  Superior  Court. 

T,  A.  HendrickSy  G.  Bakery  0,  B.  Hord  and  A.  W.  Hen- 
drickSy  for  appellant. 

R.  HiU  and  J.  W.  Nicholy  for  appellees. 

WoRDEN,  J. — Action  by  the  appellees  against  the  appellant 
to  recover  damages  for  an  injury  suffered  by  the  female  plain- 
tiff^  in  consequence  of  the  alleged  carelessness  and  negligence 
of  the  defendant  in*  running  its  train  of  cars  across  a  public 
street  of  the  city  of  Indianapolis^  along  which  street  the  plain- 
tiffs were  passing  with  a  horse  and  buggy,  whereby  the  horse 
became  frightened  and  ran  away,  doing  the  injury. 

Trial  by  jury ;  verdict  and  judgment  for  the  defendant.  On 
appeal  to  general  term  the  judgment  was  reversed,  and  from 
the  judgment  of  reversal  the  defendant  appeals  to  this  court. 

On  the  trial  there  was  evidence  tending  to  show  that  Noble 
street,  running  north  and  south,  is  a  much  travelled  street, 
and  is  crossed  by  the  defendant's  railroad  in  a  populous  part 
of  the  city ;  that  the  defendant  had  erected  a  building  just 
north  of  its  south  or  main  track  and  just  east  of  the  east  line 
of  the  street,  which  obstructed  the  view  of  trains  approaching 
from  the  east  from  persons  on  Noble  street  north  of  the  line 
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of  the  defendant's  tracks ;  that  as  the  plaintiffii  were  driving 
south  on  Noble  street  toward  the  railroad^  and  as  they  got  to 
a  point  about  opposite  to  the  center  of  the  building  mentioned, 
a  train  backed  suddenly  along  from  the  east,  at  which  the 
horse  took  fright  and  ran  away  and  did  the  injury. 

A  bill  of  exceptions  shows  that,  at  the  proper  time,  Mrs. 
Yundt  being  examined  as  a  witness,  was  asked  by  her  counsel 
to  state  as  follows : 

'^  State  whether  just  prior  to  or  at  the  time  of  the  accident 
about  which  you  have  testified,  you  observed  any  person  at 
or  near  the  crossing  of  the  defendant's  road  on  Noble  street, 
engaged  in  giving  signals  of  an  approaching  train  on  the  de- 
fendant's track,  and,  if  so,  state  who  he  was,  where  he  was 
standing,  and  what  signals,  if  any,  he  gave. 

'^  To  this  question  the  defendant  objected  upon  the  grounds 
that  it  was  immaterial,  irrelevant  and  incompetent ;  and  there- 
upon counsel  for  the  plaintiffs  stated  to  the  court  that  they 
proposed  to  prove  by  said  witness  and  such  other  witnesses  as 
they  intended  to  call,  that  several  years  prior  to  the  accident 
complained  of  the  defendant  had  caused  to  be  erected  at  the 
crossing  where  the  accident  occurred,  a  signal  house,  which  had 
been  continued  and  maintained  up  to  the  time  the  accident 
occurred,  and  that  it  had  at  such  time  placed  at  said  crossing 
a  watchman  or  flagman,  whose  duty  it  was  to  give  notice  by 
appropriate  signals  to  persons  desiring  to  cross  said  track  at 
said  place,  of  the  approach  of  trains  on  said  track,  and  that 
it  had  kept  and  maintained  said  person  at  said  place  fi?omtbe 
time  aforesaid  down  to  within  a  few  days  of  the  said  accident, 
and  that  he  was  then  withdrawn  without  any  notice  to  the 
public;  and  that  the  plaintiffs  had  been  accustomed  for 
several  months  prior  to  said  accident  to  cross  said  track  on 
said  street,  and  had  observed  the  presence  and  signals  of  said 
flagman,  and  at  the  time  of  said  accident  had  no  personal 
knowledge  that  the  said  flagman  had  been  withdrawn ;  and 
that,  just  before^  attempting  to  cross  said  track  at  the  time  of 
said  accident,  she  and  her  co-plaintiff  looked  for  said  flagman. 
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and  the  signals  which  he  had  been  in  the  habit  of  giving  of 
approaching  trains,  and  did  not  see  a  watchman  or  flagman, 
or  any  signal  whatever  of  the  approach  of  any  train.  Which 
objection  was  by  the  court  sustained  and  the  evidence  ex- 
cluded, to  which  ruling  of  the  court  the  plaintifls  at  the  time 
excepted." 

We  are  of  opinion  that  the  court  erred  in  rejecting  the  evi- 
dence thus  offered. 

The  danger  of  injury  may  be  much  greater  where  a  railroad 
crosses  a  street  in  a  cily  or  populous  town,  than  where  it 
crosses  a  highway  in  the  open  country,  or  other  circum- 
stances may  make  such  crossing  in  one  place  more  dangerous 
than  in  another ;  and  it  may  be  laid  down  as  settled  law,  that 
the  greater  the  danger  the  more  care  is  required  by  ordinary 
prudence,  on  the  part  of  the  passer-by  and  the  railroad  com- 
pany, the  one  to  avoid  and  the  other  to  prevent  injury.  Belle^ 
fontaine  R.  W.  Go.  v.  HuMter,  33  Ind.  335 ;  Indianapolis,  etc., 
JR.  R.  Go.  V.  Hamilton,  44  Ind.  76 ;  Pennsylvania  Go.  v.  Krick, 
47  Ind.  368 ;  Dyer  v.  Erie  R.  W.  Go.,  71  N.  Y.  228 ;  Pennr 
sylvania  R.  R.  Go.  v.  Bamett,  59  Pa.  St.  259 ;  Norton  v.  East- 
ern R.  R.  Go.,  113  Mass.  366;  Gontinental  Improvement  Go. 
V.  Stead,  96  U.  S.  161. 

There  may  have  been  no  law  or  ordinance  which  required 
the  defendant  to  keep  a  flagman  at  the  crossing  to  warn  pass- 
ers-by of  approaching  trains,  but  it  does  not  therefore  follow 
that  the  absence  of  such  flagman,  or  signals,  was  not  a  proper 
circumstance  to  be  considered  by  the  jury,  in  connection  with 
all  the  other  circumstances  of  the  case,  in  determining  the 
question  of  the  defendant's  negligence.  See  the  case  above 
cited  from  44  Ind.  76,  and  the  case  from  113  Mass.  366. 

In  the  case  of  MeOralh  v.  The  New  York  Gerdral,  etc.,  R.  R. 
Go.,  63  N.  Y.  522,  evidence  like  that  offered  in  this  case  was 
held  to  be  competent  on  the  question  of  the  defendant's  neg- 
ligence. The  court,  however,  does  not  appear  to  have  been 
unanimous  in  opinion  upon  the  point.  But  the  decision  was 
subsequently  followed  by  an  undivided  court,  in  the  case  of 
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Casey  v.  The  New  York  OmtrcU,  etc.,  R.  R.  Go.,  78  N.  Y.  518. 
There  the  court  said :  '^  So  also  the  question  as  to  the  habit 
of  the  company  in  keeping  a  flagman  at  the  place  in  question 
was  competent,  in  reference  to  the  degree  of  care  which  the 
company  had  exercised.  The  evidence  was  admissible  within 
the  rule  laid  down  in  several  reported  cases.^'  Citing  some 
cases^  among  which  is  that  in  63  N.  Y.  522.  See  also  Whar- 
ton Neg.,  section  798,  and  authorities  there  cited. 

It  is  clear  enough,  as  we  think,  that  the  evidence  offered  was 
competent  to  be  considered  on  the  subject  of  the  imputed  n^«- 
ligence  of  the  defendant.  But  it  was  intimated  in  the  case 
above  cited  from  63  N.  Y.,  on  the  authority  of  a  previous 
ruling  in  the  same  case  (59  N.  Y.  468),  that  the  evidence  was 
not  competent  to  be  considered  on  the  subject  of  the  pkdntiff^s 
negligence. 

We,  however,  are  not  satisfied  with  that  view  of  the  ques- 
tion. If  the  defendant  had,  for  a  considerable  time  before 
the  accident,  kept  a  flagman  at  the  crossing  to  give  signals  on 
the  approach  of  trains,  and  if  the  plaintiff  had  been  in  the 
habit  of  crossing  the  railroad  at  that  place  and  observing  the 
signals,  and  if,  on  the  occasion  of  the  accident,  no  signal  was 
given,  the  plaintiffs  not  knowing  that  the  services  of  the  flag- 
man had  been  dispensed  with,  these  facts  might,  in  our  opin- 
ion, be  considered  by  the  jury,  in  connection  with  all  the  other 
circumstances,  in  determining  whether  or  not  the  plaintifib 
were  free  from  contributory  negligence. 

The  absence  of  any  signal  of  an  approaching  train  on  the 
occasion  did  not  dispense  with  the  necessity,  on  the  part  of 
the  plaintiffs,  of  using  their  natural  senses  and  &culties  in 
order  to  avoid  danger,  nor  relieve  them  from  the  exercise  of 
care  and  prudence  commensurate  with  the  danger ;  but  the 
fiw5ts  offered  to  be  proved  might  well  be  considered,  in  con- 
nection with  the  other  evidence  in  the  case,  in  determining 
whether  they  did  exercise  such  care  and  prudence. 

Suppose,  instead  of  a  flagman  stationed  at  the  crossing,  the 
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defendant  had  had  gates  placed  across  the  street,  kept  open  [ 
when  the  way  was  clear  and  shut  when  trains  were  passing 
or  about  to  pass,  and  the  plaintiffs  had  come  along,  and,  find- 
ing the  gates  open,  had  driven  through,  and  met  with  the  in- 
jury complained  of,  is  it  not  t^lear  that  the  facts  would  have 
been  competent  to  be  considered  in  determining  whether  or 
not  the  plaintiS^  were  guilty  of  contributory  negligence? 

The  case  supposed  does  not  differ  in  principle  from  the  one 
here.  See  the  case  of  The  North  Eastern  B.  W.  Co.  v.  Wavr^ 
less  J  9  £ng.  Bep.  (Moak)  1. 

Wharton  says :  "  The  better  opinion  is,  that  it  is  a  duty  for* 
the  road  to  place  a  flagman  at  all  crossings  where  there  is  a 
flow  of  travellers  and  a  frequent  passage  of  trains.''  Whartoa 
Neg.,  section  798. 

However  this  may  be,  the  evidence  offered  would  tend,  with 
all  the  other  circumstances  shown,  to  throw  some  light  on  the 
subject  of  the  plaintiffs'  contributory  negligence  as  well  as* 
that  of  the  defendant's  negligence.  This  view  is  supported 
by  the  general  course  of  reasoning  and  the  authorities  cited 
in  the  case  of  Sweeny  v.  Old  Colony ,  etc,  R,  R.  Co,,  10  Allen, 
368.  See  also,  as  having  some  bearing  upon  the  question,  Bon- 
neU  V.  The  Delaware,  etc.,  R.  R.  Co.,  39  N.  J.  L.  189 ;  S.  C,  1 
Thompson  Neg.  404. 

As  the  exclusion  of  the  evidence  offered  was  a  sufficient 
ground  for  the  reversal  of  the  judgment  rendered  at  special 
term,  it  is  unnecessary  to  enquire  whether  there  was  any  other 
ground  for  reversal. 

The  judgment  of  reversal  at  general  term  is  affirmed,  withu 
costs,  and  the  cause  remanded. 


378  SUPEEME  COURT  OF  INDIANA, 


Gerard  doLv.  Jones,  Adm'r. 


No.  7720. 
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IPleadino. — Action  by  Adminiairator  for  Unlawfid  Comemon. — OomplamL — 
DeeedenU^  EetaUs, — ^A  complaint  bj  tin  administrator,  which  shows  thai 
>the  intestate  died  the  owner  of  certain  sums  of  money  and  proper^, 
which,  since  the  death  of  the  owner,  the  defendants  had  wrongfully  con- 
yerted  to  their  own  use,  is  good,  whether  the  conversion  occurred  before 
or  after  the  granting  of  letters  of  administration. 

^AM£. — Pradice, — Motion  to  MaJce  More  Specific — A  complaint  by  an  admin- 
istrator for  the  conversion  of  certain  moneys  alleged  to  have  been  ^  xe- 
ceived  by  the  decedent,  or  by  the  defendants  for  his  use,"  from  certain 
specified  sources,  is  not,  on  account  of  the  alternative  averment,  subject 
to  a  motion  to  be  made  more  specific,  that  averment  being  immateriaL 
EijIJott,  J.,  dissents. 

43AME. — St<UuU  of  LmiUUions, — Demurrer. — ^A  plea  of  the  six  yean  limita- 
tion, which  alleges  that  the  cause  of  action  accrued  after  the  happening 
of  a  death,  and  that  that  death  occurred  within  six  years  before  the 
commencement  of  the  suit,  is  self-contradictory  and  demurrable. 

:8ame. —  UnUivftd  (hmoersUm, — DennaL — Cbn/ession  and  Awidanoe, — J^uoHet, — 
When  the  general  denial  has  been  pleaded,  it  is  not  error  to  strike  oat 
pleas  of  special  matter  which  may  be  proven  under  the  denial ;  and  any- 
thing which  tends  to  show  that  an  alleged  unlawful  conversion  was  law- 
ful or  justifiable,  is  provable  under  that  issue. 

SAU^--Pr<uiu».--Withdrav)al  of  Pleading  after  Swearing  Jwy.— A  xepfyt 
filed  to  an  answer  to  which  a  demurrer  had  been  sustained,  may  be 
withdrawn  by  leave  of  court  after  the  swearing  of  the  jury,  and  a  re- 
swearing of  the  jury  will  not  be  necessary. 

-Same.— A^tca/ton.— A  reply  which  purports  to,  but  does  not,  respond  to 
the  entire  answer  to  which  it  is  addressed,  is  not  good. 

From  the  Ohio  Circuit  Court. 

A.  C.  Downey,  JS.  S.  Dovmey  and  W.  8.  Hokum,  for  appel- 
lants. 

J.  B.  Coles  and  J.  Schwartz,  for  appellee. 

WooDS^  J. — Suit  by  the  appellee  against  the  appellants  for 
the  tortious  conversion  of  property.  Trial  by  jury ;  verdict 
:and  judgment  for  the  plaintiff  for  $5,000.  The  errors  assigned 
.are :  First,  that  the  complaint  does  not  state  &ct8  suJBBcient| 
etc. ;  second,  the  overruling  of  the  motion  to  have  the  com- 
plaint made  more  specific ;  third,  the  sustaining  of  a  demurrer 
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to  the  second  paragraph  of  answer  as  amended ;  fourth,  the 
striking  out  of  parts  of  the  third  paragraph  of  answer ;  fifth, 
the  overruling  of  the  demurrers  to  the  several  paragraphs  of 
reply ;  mxth,  the  permission  given  the  plaintiff  to  withdraw 
the  reply  to  the  second  paragraph  of  answer ;  and,  seventh,  the 
overruling  of  the  motion  for  a  new  trial. 

The  material  averments  of  the  complaint  are :  "  That  Wil- 
liam Gerard,  Sr.,  departed  this  life  intestate,  on  the  —  day  of 
May,  1874,  the  owner  of  a  large  amount  of  personal  property, 
viz,,  of  the  value  of  $15,000,  consisting  of  money  received  by 
the  decedent,  or  by  the  defendants  for  his  use. 
For  lands  sold  and  conveyed  to  John  W.  Cofield,  and 

interest  on  same, $8,000  00 

Cash  received  by  decedent,  or  by  defendants  for  his 

use,  for  produce  on  the  *Home  Farm,^  in  1864,  2,500  00 
Cash  legacy  from  estate  of  Reece  A.  Gerard,  re- 
ceived by  defendants  for  use  of  decedent,   .    .    .    1,000  00 
Cash  received  by  the  decedent,  or  by  the  defend- 
ants for  his  use,  for  cattle,  horses,  mules,  sheep, 

hogs  sold, 1,000  OO'' 

(and  here  follows  a  list  of  household  and  kitchen  furniture, 
farming  utensils  and  other  property  with  values  attached,  to 
the  total  amount,  including  the  foregoing  items,  of  $16,615), 
"  all  of  which  property  the  defendants  have  taken  and  unlaw- 
fully appropriated  and  converted  the  same  to  their  own  use 
and  benefit,  and  refuse  to  deliver  the  same  to  this  plaintiff, 
though  often  requested  so  to  do,  but  have  wrongftiUy  con- 
verted all  of  the  same  to  their  own  use,  since  the  death  of  the 
decedent,  as  executors  of  their  own  wrong,  to  the  damage  of 
the  plaintiff  in  the  sum  of  $20,000.     Wherefore,^'  etc. 

It  is  insisted,  that,  in  order  to  render  one  an  executor  de 
son  tort,  the  act  complained  of  "must  be  not  only  unlawful 
and  an  act  of  ownership,  but  it  must  be  done  before  probate 
or  administration  granted,  for  otherwise  the  act  would  be  a 
trespass  or  other  injury  to  the  rightful  executor.'^  This  argu- 
ment, and  the  authorities  cited  in  support  of  it,  may  show  that  it 
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was  a  mistake  of  the  pleader  to  describe  the  defendants  '^as 
executors  of  their  own  wrong/'  but  it  does  not  follow  that  a 
good  cause  of  action  against  them  is  not  well  stated. 

The  substance  of  the  complaint  is,  that  the  intestate  died  the 
owner  of  certain  moneys  and  property  which,  since  the  death 
of  the  intestate,  the  defendants  had  wrongfully  converted 
to  their  own  use.  This  makes  a  good  complaint,  whether  the 
conversion  occurred  before  or  after  the  granting  of  letters.  It 
would  be  good  on  demurrer,  and  is  certainly  sufficient  after 
verdict  when  there  has  been  no  demurrer. 

The  motion  to  have  the  complaint  made  more  specific  was 
directed  to  the  alternative  statements  concerning  the  items  of 
money  charged  to  have  been  received  by  "  the  decedent,  or  by 
defendants  for  his  use,''  but  it  is  evident,  from  what  has 
already  been  said,  that  these  expressions  are  quite  immaterial, 
and,  if  omitted  entirely,  the  complaint  would  not  be  impaired. 
Their  presence  produces  no  uncertainty  in  reference  to  the 
gist  of  the  averment,  which  is  that  the  decedent  died  the 
owner  of  the  several  sums  named,  derived  from  the  particukr 
sources  stated.  The  appellants  were  definitely  informed  of 
what  moneys  they  were  charged  with,  and  can  not  complain 
that  the  complaint  is  uncertain  in  a  collateral  and  unimportant 
matter,  about  which,  it  is  evident,  they  must  have  had  better 
knowledge  than  the  pleader.  See  The  Trayser  Piano  Go.  v. 
KirachneTy  73  Ind.  183.  The  complaint  means  that  Gerard,  Sr., 
died  possessed  of  the  moneys  named,  either  in  his  own  posses- 
sion, or  held  by  the  defendants  for  him.  If  the  alleged  con- 
version occurred  before  the  ancestor's  death,  then  the  com- 
plaint, in  this  material  respect,  is  not  true,  and  the  action  fiuls. 

In  respect  to  the  dates  when,  and  the  persons  from  whom, 
the  moneys  received  by  the  defendants  came,  the  court  ought 
perhaps  to  have  ordered  the  complaint  made  more  specific. 

The  amended  second  paragraph  of  answer,  to  which  the  de- 
murrer was  sustained,  was  to  the  following  effect :  That  the 
said  William  Gerard,  Sr.,  departed  this  life  intestate,  on  the 
6th  day  of  May,  1874,  and  that  the  cause  of  action  in  the  com- 
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plaint  set  forth^  the  alleged  conversion  of  property  and  of  each 
item  thereof^  did  not  accrue  within  six  years  next  before  the 
conunencement  of  the  action,  and  that  more  than  eighteen 
months  elapsed  after  the  death  of  the  said  William  Gerard, 
before  this  action  was  commenced.  This  plea  was  filed  in 
April,  1878,  and  is  manifestly  self-contradictory.  The  com- 
plaint was  filed  in  January,  1878,  and  is  predicated  on  acts 
alleged  to  have  been  done  since  the  intestate's  death ;  and, 
alleging  that  this  death  occurred  in  1874,  the  plea  undertakes, 
at  the  same  time,  to  say  that  the  cause  of  action,  which  ac- 
crued afler  the  death,  did  not  accrue  within  six  years.  It 
shows  that  it  must  have  accrued  within  four  years,  and  yet 
alleges  that  it  did  not  accrue  within  six  years.  There  was  no 
error  in  sustaining  the  demurrer  to  this  plea. 

The  matters  stricken  out  of  the  third  paragraph  of  the  an- 
swer, as  well  indeed  as  what  remains  of  that  plea,  were 
provable  und^r  the  general  denial,  if  competent  under  any 
form  of  averment,  and  the  action  of  the  court  in  that,  respect 
was,  therefore,  harmless.  From  the  nature  of  the  complaint, 
which  charges  the  appellants  with  the  wrongfiil  conversion  of 
property,  there  can  not  well  be  a  confession  and  avoidance, 
and  any  evidence  which  would  tend  to  justify  their  appropri- 
ation of  the  money  or  property  to  their  own  uses  must  be 
admissible  under  the  general  issue. 

After  the  court  had  sustained  a  demurrer  to  the  amended 
second  paragraph  of  answer,  the  plaintiff  filed  a  reply  of  sev- 
eral paragraphs,  the  first  of  which  was  addressed  to  the  sec- 
ond paragraph  of  answer.  After  the  jury  had  been  impan- 
elled, the  court  permitted  the  plaintiff  to  withdraw  this  para- 
graph of  the  reply,  and  proceeded  with  the  trial  without  re- 
swearing the  jury.  The  appellant  complains  of  this.  But 
there  was  no  error  in  it.  The  jury  had  been  sworn  to  try  the 
issues,  and,  though  one  of  the  issues  was  afterward  withdrawn, 
the  oath  nevertheless  continued  applicable  to  the  issues  that 
remained. 

It  is  claimed  that  the  court  erred  in  overruling  the  demur- 
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rers  for  want  of  &cts  to  the  second^  fifths  sixths  seventh^ 
eighth,  ninth  and  tenth  paragraphs  of  reply,  and  each  of  thenu 
These  replies  are  addressed  to  the  third  paragraph  of  answer, 
wherein  it  is  alleged,  among  other  things,  that  William  Ger-* 
ard,  Sr.,  during  his  lifetime,  assigned,  transferred  and  deliv- 
ered all  his  personal  estate  of  every  nature  to  the  defendants, 
and  that  Benjamin  F.,  Beece  A.  and  Jerome  B.  Gerard,  who, 
besides  the  defendants,  are  the  only  children  and  heirs-at-law 
of  said  William  Gerard,  Sr.,  before  the  death  of  said  William, 
had  executed  certain  releases  to  the  defendants,  copies  of 
which  are  made  part  of  the  plea. 

The  second  paragraph,  which  purports  to  be  a  complete  re- 
ply to  this  answer,  is  to  the  effect  that  the  releases  were  exe> 
cuted  without  any  consideration.  The  point  is  made,  and 
must  be  sustained,  that  this  reply  is  defective  because  it  does^ 
not  respond  to  the  entire  answer  to  which  it  is  addressed. 
The  averment  that  the  intestate,  in  his  lifetime,  had  as- 
signed, transferred  and  delivered  to  the  defendants  all  his  per- 
sonal estate,  itself  constitutes  a  complete  defence,  which  the 
reply  &ils  entirely  to  meet. 

The  same  objection  is  made  to  some  of  the  other  paragraphs, 
and  perhaps  truly,  but  as  the  judgment  must  be  reversed  for 
the  error  already  indicated,  and  as  the  pleadings  will  doubts 
less  be  amended  before  another  trial  is  had,  we  deem  it  un- 
necessary to  proceed  further. 

The  judgment  is  reversed,  with  costs,  and  the  cause  remanded 
with  instructions  to  sustain  the  demurrer  to  the  second  para- 
graph of  the  reply,  and  to  grant  leave  to  each  party  to  amende 

Dissenting  Opinion. 

Elliott,  C.  J. — I  concur  in  the  conclusion  stated  in  the 
opinion  of  the  majority,  but  think  the  judgment  should  have 
been  reversed  upon  the  ruling  denying  appellants'  motion  to 
make  the  complaint  more  specific.  The  specific  chai^ 
against  the  appellants  are  thus  stated :  ^^The  defendants  have 
converted  personal  property  of  the  intestate  to  the  value  of 
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$16,000,  consisting  of  money  received  by  the  decedent,  or  by 
the  defendants  for  his  use,  for  lands  conveyed  to  John  W. 
Cofield,  and  interest  on  same,  $8,000 ;  cash  received  by  dece- 
dent, or  by  defendants  for  his  use,  for  produce  on  Home  Farm 
in  1864,  $2,500 ;  cash  legacy  from  estate  of  Beece  A.  Grerard, 
received  by  defendants  for  use  of  decedent,  $1,000;  cash  re- 
ceived by  decedent,  or  by  the  defendants  for  his  use,  for  cattle, 
horses,  mules,  sheep  and  hogs  sold,  $1,000/'    I  think  that  ap- 
pellants were  entitled  to  have  the  court  compel  the  appellee  to 
state  who  received  the  money,  the  decedent  or  themselves. 
It  is  a  vice  in  pleading  to  state  material  matters  in  the  alterna- 
tive.    Facts  must  be  positively  alleged.    It  was  the  right  of 
appellants  to  know  when  and  from  whom  the  cash  charged 
against  them  was  received.     It  was  their  right  to  demand 
that  the  appellee  should  state  who  received  the  money  al- 
leged to  have  been  received  for  the  sale  of  &rm  produce,, 
and  for  what  articles,  and  on  what  dates  received.     It  was,  as. 
it  seems  to  me,  impossible  to  fiiirly  try  the  case  upon  a  com* 
plaint  so  vague  and  uncertain.     The  record  shows  that  the 
case  was  not  properly  tried.   Much  concision  and  much  error 
is  directly  traceable  to  the  defective  complaint.   No  court  can 
properly  determine  what  evidence  is  competent  under  the 
pleading  here  receiving  attention. 

Our  code  means  that  a  bill  of  particulars  shall  afford  cer- 
tain and  definite  information.  Whether  the  particulars  of  the 
claim  of  a  plaintiff  be  stated  in  the  body  of  the  complaint  or 
in  an  exhibit  is  immaterial ;  in  either  case  the  defendant  has- 
a  right  to  have  it  state  definitely  and  certainly  the  particu- 
lars of  the  claim.  Starkweather  v.  ISUk,  17  Wend.  20; 
Harding  v.  Griffin^  7  Blackf.  462.  The  case  of  Ooodwin  v. 
WdUsy  52  Ind.  268,  fully  sustains  the  position  here  taken. 
As  well  have  no  specific  statement  at  all  as  one  which  does  not 
exhibit,  with  reasonable  certainty,  the  particulars  of  the* 
plaintiff's  claim» 
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WiLfiON  tf.  Peelle,  Adm'b. 

CovENAirr  OF  Warbanty. — Seizin, — Breach. — DecedenU^  EOaies, — Bnfies. 
— Heir, — ^Where  a  covenant  of  warranty  waa  broken  in  the  lifetime  of 
the  covenantee,  and  possession  was  by  him  surrendered  to  the  holder  of 
the  paramount  title,  and  the  covenantee  has  died,  the  action  should  be 
brought  by  the  administrator  and  not  by  the  heir. 

Same. — JParamount  Title, — OomplainL — In  such  action  the  complaint  must 
show  that  the  title  to  which  possession  was  surrendered  was  paramount 
to  that  of  the  grantor  of  plaintiff's  intestate  and  of  all  other  persons. 

Same. — Fee  Simple, — In  such  complaint  an  averment  that  the  paramount 
title  was  in  fee  simple  imports  that  it  was  the  highest  and  most  ample 
of  all  estates. 

Same. — Eviction. — Pdrtiiion. — Emdenee. — ^On  trial  of  such  action,  a  judgment 
in  a  partition  proceeding,  where  the  question  of  title  was  in  issue,  is  com- 
petent evidence  to  prove  the  eviction  of  the  covenantee,  but  not  to  prove 
the  paramount  title  by  which  he  was  evicted. 

Same. — Judgment — A  judgment  binds  only  parties  and  privies. 

Same. — Becd  Estate. — Possession. — Deed. — Joint  Tenant. — A  deed  of  land 
draws  possession  to  the  grantee,  and  the  possession  of  one  joint  tenant  is 
the  possession  of  both.    The  title  of  neither  is  superior. 

Same. — Sheriff's  Sale. — Where  a  deed  was  made  to  C.  and  H.,  and  the  in- 
terest of  C.  was  sold  and  conveyed  by  the  sheriff,  the  purchaser  did 
not  thereby  acquire  a  title  superior  to  that  of  H.,  nor  could  C.'s  title  by 
lapse  of  time  have  become  superior  to  that  of  his  co-owner. 

Same. — Common  Source  of  Titles. — Where  both  parties  claim  under  the 
same  third  person,  it  is  prima  facie  sufficient  to  prove  the  derivation  of 
title  from  him  without  proving  his  title. 

Same. — Measure  of  Damages. — SetrOff. — Mesi^  Prcfits, — In  actions  for  breach 
of  the  covenant  of  seizin,  the  measure  of  damages  is  the  purchase-money 
with  interest,  without  the  right  to  set  off  the  mesne  profits. 

From  the  Shelby  Circuit  Court. 

E.  P.  Ferrisy  W.  W.  Spencer  and  /.  8.  Ferris,  for  appellant 
T,  B.  Adams  and  i.  T,  Michener,  for  appellee. 

Elliott,  C.  J. — The  complaint  of  the  appellee  is  based 
upon  a  deed  containing  the  usual  covenants  of  warranty.  The 
breach  alleged  is,  that,  at  the  time  the  deed  was  executed,  the 
grantor  did  not  have  title  to,  or  right  to  convey,  a  part  of  the 
land  therein  described;  that  a  judgment  was  duly  entered  in 
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an  action  instituted  by  the  claimants  thereof^  adjudging  them 
to  be  the  owners^  and  that  the  appellee's  intestate  thereupon 
surrendered  possession  of  the  land  awarded  by  the  judgment 
to  the  claimants. 

It  is  urged  that  the  administrator  has  no  right  to  maintain 
this  action,  and  we  are  referred  to  the  cases  of  Martin  v.  Baker, 
5  Blackf.  232,  Bumliam  v.  Lasselle,  35  Ind.  425,  Coleman 
V.  I^fman,  42  Ind.  289,  and  Frink  v.  Bellis,  33  Ind.  135. 
These  cases  do  not  support  appellant's  position.  The  breach 
for  which  the  appellee  sues  occurred  in  the  lifetime  of  the 
grantee,  and  possession  was  surrendered  prior  to  his  death. 
Where  the  covenant  is  broken  in  the  lifetime  of  the  cov- 
enantee, and  possession  is  by  him  surrendered  to  the  holder 
of  the  paramount  title,  the  action  should  be  brought  by  the 
administrator,  and  not  by  the  heir.  In  such  a  case,  the  land 
does  not  descend  to  or  vest  in  the  heir,  and,  therefore,  no 
right  of  action  for  a  breach  of  the  covenant  is  ever  acquired 
by  him.  Craig  v.  Donovan,  63  Ind.  513 ;  McClure  v.  Mo- 
Clure,  65  Ind.  482. 

In  an  action  for  a  breach  of  the  covenant  of  warranty,  it  is 
necessary  for  the  complaint  to  show  that  th6  title  to  which 
possession  was  surrendered  was  a  paramount  one.  It  is  not 
sufficient  to  show  that  it  was  above  .or  greater  than  that  of 
the  grantor,  but  it  must  also  be  shown  that  it  was  superior  tb 
that  of  all  others.  The  complaint  in  this  case  does  show  that 
the  title  which  prevailed  against  appellee's  intestate  was  par- 
amount to  that  of  his  grantor  and  all  other  persons.  The  alle- 
gation is  that  Joseph  Hamilton  was  the  owner  in  fee  simple, 
by  an  older  and  a  better  title  than  that  of  the  appellant.  The 
title  of  Hamilton  is  averred  to  have  been  in  fee  simple,  and 
this  imports  the  highest  and  most  ample  of  all  estates. 

The  other  questions  which  appellant's  counsel  discuss  arise 

upon  the  ruling  denying  the  motion  for  a  new  trial.     The 

record  of  a  partition  suit,  instituted  in  Howard  county  by  the 

owners  of  the  paramount  title,  was  introduced  in  evidence, 

Vol.  78.-25 
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and  of  the  raling  permitting  its  introduction  complaint  is 
made  tipon  the  ground  that  the  appellant  was  not  a  party  to 
the  suit^  and  not  bound  by  the  judgment.  The  record  was 
properly  admitted;  not  for  the  purpose  of  establishing  a  par- 
amount title  as  against  the  appellant^  but  for  the  purpose  of 
showing  an  eviction.  A  judgment  rendered  in  an  action 
where  the  question  of  title  is  in  issue  is  always  competent 
evidence  in  a  case  like  this,  for  it  tends  to  prove  that  the  cov- 
enantee was  evicted  from  the  land  conveyed  to  him.  Bhode 
V.  Green,  26  Ind.  83. 

The  appellant  contends  that  the  finding  of  the  court  is  not 
sustained  by  the  evidence,  and,  in  the  course  of  his  argument 
upon  this  point,  affirms  that  the  judgment  in  the  partition  suit 
is  not  evidence  of  a  paramount  title.  In  this  position,  coun- 
sel are  right.  The  judgment  in  the  partition  proceedings  was 
not  effective  against  the  appellant,  for  the  reason  that  he  was 
not  a  party  to  the  suit.  It  is  a  familiar  rule,  that  a  judgment 
binds  only  parties  and  privies,  and  this  elementary  rule  ap- 
plies here.  Crance  v.  CoUenbaugh,  47  Ind.  256.  If  there  was 
no  other  evidence  of  a  paramount  title  than  that  furnished  by 
the  judgment  in- the  suit  for  partition,  the  appellant  would  be 
entitled  to  a  reversal.  There  was  other  evidence,  for  the 
deeds  executed  by  all  the  former  owners  of  the  land  were  in- 
troduced by  the  appellee.  The  question  does  not,  therefore, 
depend  upon  the  effect  of  the  judgment  in  the  partition  pro- 
ceedings. 

The  appellee  put  in  evidence  a  patent  from  the  United 
States  to  Ezra  Davis,  dated  January  1st,  1850,  a  deed  firom 
Ezra  Davis  to  Simon  P.  Davis,  dated  October  6th,  1852,  and 
a  deed  from  Pleasant  Davis  to  Michael  Carr  and  Joseph  Ham- 
ilton, dated  January  26th,  1856.  The  title  of  appellant  was 
shown  to  have'  been  derived  from  a  sheriff  ^s  sale  made  upon 
a  judgment  rendered  in  favor  of  Pleasant  Davis  against  Mi- 
chael Carr  for  the  unpaid  purchase-money  of  the  real  estate 
described  in  the  deed  from  Davis  to  the  judgment  debtor  and 
Joseph .  Hamilton.     It  is  plain  that  appellant  obtained  what- 
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ever  title  Carr  had,  but  it  is  equally  clear  that  he  did  not  ob- 
tain Hamilton's  title,  who,  by  virtue  of  the  deed  of  Pleasant 
Davis,  was  a  joint  owner  of  the  land.  Appellant's  position 
is,  that,  as  no  conveyance  from  Simon  P.  Davis  is  shown, 
there  was,  therefore,  an  outstanding  paramount  title  in  him. 
The  court  below  found  that  the  names  of  Simon  P.  Davis  and 
Pleasant  Davis  designated  one  and  the  same  person,  and  we 
are  inclined  to  the  opinion  that  there  is  evidence  fairly  war- 
ranting this  conclusion.  But,  independently  of  this  consid- 
eration, the  finding  of  the  court  was  clearly  right.  The  deed 
to  Hamilton  and  Carr  drew  to  them  the  possession  of  the 
land  described  in  it,  and  their  possession  must  be  deemed  to 
have  commenced  on  the  26th  day  of  January,  1856,  and  to 
have  thence  uninterruptedly  continued  in  both  of  them  until 
the  execution  of  the  sheriff's  deed  to  the  appellant,  on  the 
6th  day  of  May,  1858,  and  then  broken  only  as  to  Carr,  if 
broken  at  all.  If  it  could  be  presumed  that  the  land  then 
went  into  possession  of  the  appellant,  his  possession  could  not 
have  ripened  into  a  title  against  his  co-owner.  Nor  could 
Carr's  title  by  lapse  of  time  have  become  superior  to  that  of 
Hamilton.  These  conclusions  are  deducible  from  the  two  ru- 
dimental  rules :  (1)  A  deed  of  land  draws  possession  to  the 
grantee ;  (2)  The  possession  of  one  joint  tenant  is  the  pos- 
session of  both.  The  right  which  the  appellant  acquired  was 
such  as  the  judgment  debtor  possessed,  and  this  wajs  such  as 
the  deed  of  the  grantor,  designated  as  Pleasant  Davis,  could 
convey.  If  the  deed  of  Pleasant  Davis  conveyed  no  title, 
then  the  appellant  acquired  none ;  and  as  the  title  of  appellant 
relates  back  to  and  flows  from  this  deed,  it  affords  presumptive 
evidence  that  his  grantor  had  a  good  right  to  convey.  Prima 
fade  at  least,  there  was  a  right  in  Pleasant  Davis  to  convey, 
and  if  he  had  such  right  his  conveyance  was  effectual,  not  as 
to  one  only  of  his  grantees,  but  as  to  both.  The  appellant's 
only  source  of  title  is  the  deed  of  Pleasant  Davis,  and,  assert- 
ing title  thereunder,  he  necessarily  asserts  that  his  grantor  had 
title  and  a  right  to  convey.   The  evidence  unexplained  showed 
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title  in  Pleasant  Davis  and  possession  for  such  a  length  of 
time^  even  if  computed  from  the  conveyance  to  Hamilton  and 
Carr,  as  would  have  barred  the  claims  of  Simon  P.  Davis^  if 
he  were  indeed  another  than  Pleasant  Davis. 

Appellee  insists  that^  as  appellant  claims  title  from  Pleasant 
Davis,  he  is  estopped  to  question  the  right  of  Davis  to  con- 
vey. We  need  not  decide  whether  this  position  is  or  is  not 
correct.  It  was  sufficient  for  the  appellee  to  show  a  prima 
facie  case,  and  this  was  done  by  the  evidence  furnished  by  the 
deeds  and  the  acts  of  the  parties  thereunder.  It  is  laid  down 
by  Professor  Greenleaf,  that  "  Where  both  parties  claim 
under  the  same  third  person,  it  is  prima  ja/At  sufficient  to 
prove  the  derivation  of  title  from  him,  without  proving  hb 
title."  2  Greenl.  Ev.,  section  307.  This  general  principle  is 
recognized  and  enforced  in  Pierson  v.  Doe,  2  Ind.  123. 

There  was  no  error  in  assessing  the  amount  of  the  recov- 
ery. The  appellee  was  entitled  to  recover  the  purchase-monej 
with  interest.  This  is  the  measure  of  damages  in  actions  for 
the  breach  of  the  covenant  of  seizin.  Nor  was  the  appellant 
entitled  to  set  off  the  mesne  profits  during  the  time  appellee 
was  in  possession,  for  he  had  no  right  to  them.  The  right- 
ful owner  might  compel  the  appellee  to  account,  but  the  ap- 
pellant can  not. 

Judgment  affirmed,  with  costs. 


^-*- 


No.   7613. 

Balliett  v.  Humphreys. 

Fixtures. — Eoidefnee, — Stave  Machine. — Grid  Mill. — Line  Shaft, — In  an  ac- 
tion of  replevin  for  possession  of  a  stave  machinei  consisting  in  part  of 
a  line  shaft  connecting  it  with  a  grist  mill,  evidence  tending  to  shov 
that  the  machine  was  set  up  under  an  adjoining  shed,  so  that  by  means 
of  belting  it  could  be  run  by  the  steam  engine  in  the  mill ;  that  the  line 
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shaft  was  hung  from  joists  in  the  mill,  and  that  the  rest  of  the  machine 
was  not  attached  to  the  real  estate,  justified  a  finding  that  the  line  shaft 
was  personal  property. 

Same. — Oircuit  Court. — Justice  cf  the  Peaoe. — Title  to  Real  Estate. — Jutisdie- 
tion, — In  such  case,  objection  under  section  11,  2  R.  S.  1876,  p.  607,  that 
the  justice  of  the  peace  had  not  jurisdiction  of  the  action,  because  the 
title  to  lands  came  in  question,  ceased  to  be  an  objection  when  the  cause 
reached  the  circuit  court,  on  appeal. 

Same. — PUadmg, — Practice, — In  such  case,  in  the  circuit  court,  under  sec- 
tion 34,  2  R.  S.  1876,  p.  612,  the  defendant,  without  plea,  was  entitled  to 
show  that  the  articles  sued  for  as  personal  property  were  fixtures. 

Same. — Insirueium, — In  such  case,  the  trial  court  correctly  refused  to  in- 
struct that  if  the  shaft  was  bolted  on  and  fastened  securely  to  the  joists 
of  the  mill,  it  was  a  part  of  the  real  estate  on  which  the  mill  was  situate. 

Fbactice. — Motion  in  Arrest, — A  motion  in  arrest  of  judgment  reaches  only 
such  defects  as  are  apparent  on  the  face  of  the  record,  not  cured  by  the 
verdict  or  a  statute  of  amendments,  or  waived  by  failure  to  demur. 

Same. — Costs, — Justice  of  the  Peace, — Oircuit  Qwr^— Under  section  70,  2  R. 
S.  1876,  p.  627,  a  judgment  in  the  circuit  court  for  the  recovery  of  prop- 
erty sued  for  and  eight  dollars  damages  will  not  entitle  the  defendant  to 
costs,  against  whom  judgment  before  the  justice  was  simply  for  the  re- 
covery of  the  property  and  costs.  Reduction  of  the  judgment  must  be 
ascertained  by  a  comparison  of  the  judgments,  and  not  the  verdicts. 

From  the  Whitley  Circuit  Court. 

C  Clemans  and  A,  fll  ClemanSy  for  appellant. 
T,  R.  Marshall  and  W,  F.  McNagny,  for  appellee. 

NiBLACK,  J. — This  was  an  action  of  replevin  by  Hannah 
Humphreys  against  David  Balliett  for  the  recovery  of  a  stave 
machine^  consisting  of  a  line  shafl^  some  beltings  an  equalizer 
and  a  bucker.  The  action  was  commenced  before  a  justice  of 
the  peace  of  Kosciusko  county,  where  there  was  a  judgment  in 
fevor  of  the  plaintiff.  The  defendant  appealed  to  the  circuit 
court  of  that  county,  from  which  a  change  of  venue  was  taken 
to  the  court  below.  The  cause  being  at  issue  and  ready  for  trial 
in  the  last  named  court,  the  defendant  asked  leave  to  file  an 
answer,  averring  that  the  articles  of  property  described  in  the 
complaint  were  fixtures,  and  belonged  to,  and  were  a  part  of, 
certain  real  estate  upon  which  a  grist  mill  was  situate ;  that  in 
consequence  the  title  to  real  estate  would  be  put  in  issue,  and 
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that^  as  the  cause  was  commenced  before  a  justice  of  the  peace, 
the  court  had  dq  jurisdiction  of  the  action ;  but  leave  to  file 
such  an  answer  was  refused.  There  was  a  verdict  for  the 
plaintiff.  Motions  for  a  new  trial,  and  in  arrest  of  judg- 
ment, overruled,  and  judgment  on  the  verdict.  The  de- 
fendant moved  the  court  to  tax  the  costs  of  the  appeal  against 
the  plaintiff  upon  the  alleged  ground  that  the  amount  of  the 
judgment  had  been  reduced  more  than  five  dollars^  but  that 
motion  was  also  overruled,  and  the  defendant  has  appealed 
to  this  court  from  the  judgment  thus  rendered  against  him. 

The  appellant  complains  that  the  court  erred  in  refusing 
him  permission  to  file  an  answer  to  its  jurisdiction  as  set  forth 
above,  arguing  that  proof  of  the  facts  set  up  in  his  proposed 
answer  would  have  shown  a  want  of  jurisdiction  in  the  court 
to  try  the  cause. 

We  are  unable,  however,  to  see  that  the  appellant  was  in- 
jured by  the  exclusion  of  the  answer  he  asked  leave  to  file. 
In  the  first  place,  he  was  entitled  to  show  that  the  articles 
of  property  sued  for  were  fixtures,  without  specifically  plead- 
ing that  &ct  in  defence,  that  constituting  a  question  which 
went  to  the  merits  of  the  action.  2  R.  S.  1876,  p.  612,  sec.  34. 
In  the  next  place,  it  was  no  objection  to  the  jurisdiction  of  the 
court  that  the  title  to  real  estate  would  become  an  issue  at  the 
trial.  Such  an  objection,  if  it  had  been  properly  made  before 
the  justice,  would  have  required  him  to  certify  the  cause  to  the 
circuit  court  of  his  county ;  but,  even  then,  its  force  and  effect 
would  have  been  expended  when  the  cause  reached  the  circuit 
court.     2  R.  S.  1876,  p.  607,  section  12. 

The  appellant,  also,  complains  that  the  court  erred  in  over- 
ruling his  motion  for  a  new  trial. 

First.  Because  the  verdict  was  not  sustained  by  the  evi- 
dence. 

Secondly.  Because  the  court  improperly  refused  to  give  an 
instruction  prayed  for  by  him. 

The  appellant  argues  that  the  evidence  showed  the  line 
ahafl  to  have  been  permanently  attached  to  an  adjacent  grist 
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mill,  and  hence  a  fixture  not  recoverable  in  an  action  of 
replevin. 

There  was  evidence  tending  to  show  that  the  machine  in 
controversy  was  set  up  in  1869,  under  a  shed  adjoining  a 
Bteam  grist  mill,  as  portable  machinery,  so  that  by  means  of 
belting  attachments  it  could  be  run  by  the  engine  in  the  mill ; 
that  the  line  shaft  was  fastened  to  hangers  which  were  bolted 
to  joists  in  the  mill,  so  as  to  make  it  effective  for  the  pur- 
poses for  which  it  was  used ;  that  the  remaining  articles  con- 
stituting the  machine  were  not  in  any  way  attached  to  the 
realty  where  they  were  used. 

Upon  this  evidence  the  jury  were  justified  in  finding,  as 
under  the  instructions  of  the  court  they  in  effect  did,  that 
the  line  shaft  was  personal  property. 

The  instruction,  which  the  court  refused  to  give,  asked  the 
court  in  substance  to  say  to  the  jury  that  if  the  line  shaft  was 
bolted  on,  and  securely  fastened  to,  the  joists  of  the  mill,  they 
ought  to  find  that  it  was  a  part  of  the  real  estate  on  which 
the  mill  was  situate,  and  hence  not  an  article  of  property  for 
which  an  action  of  replevin  could  be  maintained. 

This  instruction  was  correctly  refused : 

First.  Because  the  purposes  for,  and  the  circumstances 
under  which,  the  line  shaft  was  fastened  to  the  mill  were  a 
proper  subject  of  inquiry  for  the  jury. 

Secondly.  Because  the  subject-matter  of  the  instruction 
was  fully  covered  by  instructions  given,  upon  its  own  motion, 
by  the  court. 

The  motion  in  arrest  of  judgment  was  based  upon  the 
ground  that  the  evidence  showed  the  line  shaft  to  have  been 
a  fixture,  and  consequently  not  subject  to  recovery  in  an  ac- 
tion of  replevin,  and  the  decision  of  the  court  overruling  that 
motion  is  also  complained  of  as  erroneous. 

But  no  question  was  raised  upon  the  evidence  by  the  motion 
in  arrest  of  judgment.  All  questions  arising  upon  the  evidence 
had  been  presented  by,  and  settled  upon,  the  motion  for  a  new 
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trial;  and  hence  were  adjudicated  questions  when  the  motion 
in  arrest  was  interposed. 

A  motion  in  arrest  of  judgment  reaches  only  such  defects 
as  are  apparent  on  the  face  of  the  record^  and  as  are  not  cured 
by  the  verdict,  or  some  statute  of  amendments,  or  waived  by 
&iling  to  demur.  Smith  v.  DoddSy  35  Ind.  452 ;  Adamson  v. 
Base,  30  Ind.  380. 

The  appellant  further  complains  that  the  court  erred  in  re- 
fusing to  tax  the  costs  of  the  appeal  against  the  appellee.  2  R. 
S.  1876,  p.  627,  section  70. 

At  the  trial  in  the  circuit  court  the  value  of  the  property 
replevied  was  assessed  at  $30  less  than  it  was  found  to  be 
worth  by  the  jury  which  tried  the  cause  in  the  justice's  court, 
and  the  appellant  contends  that  this  reduction  in  the  assessed 
value  of  the  property  amounted,  in  legal  effect,  to  a  reduction 
of  the  judgment  in  the  circuit  court  by  that  sum.  It  is,  how- 
ever, by  a  comparison  between  the  judgments,  and  not  between 
the  verdicts,  that  we  are  to  ascertain  whether  the  judgment 
rendered  by  the  justice  has  been  reduced. 

In  this  case  the  judgment  before  the  justice  was  simply  for 
the  recovery  of  the  property  and  costs  of  suit.  The  judg- 
ment in  the  circuit  court  was  for  the  recovery  of  the  property 
and  (8  in  damages. 

With  the  record  of  these  facts  before  us,  we  know  of  no 
principle  upon  which  we  could  hold  that  the  judgment  before 
the  justice  was  reduced  in  any  amount  by  the  judgment  ren- 
dered in  the  circuit  court. 

The  judgment  is  affirmed,  with  costs. 
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No.  8942. 

Leary  v.  Meieb. 

LAin>ix>iu>  AND  Tenant. — Lease. — Evidence, — Beal  EsUiie^  Action  to  Beeover^ 
— In  an  action  to  recover  real  property,  brought  by  a  landlord  against 
his  tenant  before  a  justice,  a  lease  which  purports  to  have  been  executed 
by  the  latter,  and  is  referred  to  in  the  complaint,  may  be  read  in  evi- 
dence without  proof  of  its  execution. 

Same. —  Parol  Evidence, — Where  a  lease  fixes  the  commencement  and  du- 
ration of  a  term,  parol  evidence  offered  to  show  the  time  of  its  termin»- 
tion  is  properly  refused. 

Same. — Tenancy  from  Year  to  Year, — Notice. — Bent, — ^A  tenancy  from  year 
to  year  may  be  terminated  by  ten  days  notice  to  quit  for  a  failure  to 
pay  rent,  unless  such  rent  is  paid  at  the  expiration  of  such  time. 

Same. — Eviction. — xStupennon  of  Rent. — It  is  not  error  to  refuse  to  instruct 
the  jury  that  an  eviction  of  the  tenant  by  the  landlord  suspends  rent 
when  it  appears  from  the  evidence  that  rent  had  accrued  and  remained 
unpaid  before  the  alleged  eviction. 

iNSTRUcmoN. — EMenee. — Practice. — It  is  not  error  to  refuse  to  give  an  in- 
struction which  is  not  applicable  to  the  case  made  by  the  evidence. 

Same. — Proc^  of  Avermentsin  Different  Paragraphs  of  Complaint, — Where  the 
complaint  consists  of  more  than  one  paragraph,  it  is  proper  for  the  court 
to  instruct  the  jury  that  the  burden  is  upon  the  plaintiff,  and,  to  entitle 
him  to  recover,  he  must  prove  by  a  fair  preponderance  of  the  evidence 
all  the  material  averments  in  some  one  of  the  paragraphs  of  the  com- 
plaint. Such  an  instruction  does  not  inform  the  jury  that  proof  of  one- 
paragraph  entitles  him  to  recover  on  all  of  them. 

Subpoena. — Service. —  Witness. — Contintuince, — No  person  other  than  the 
sheriff  or  his  deputy  is  authorized  to  serve  a  subpoena,  and  a  party  who 
has  not  thus  subpoenaed  his  witness,  but  has  served  the  subpoena  himself, 
is  not  entitled  to  a  continuance  on  account  of  the  absence  of  such  witness.. 

From  the  Hancock  Circuit  Court. 

J.  A.  New  and  (7.  E.  Barrett,  for  appellant. 
J.  N,  ScoUy  for  appellee. 

Best,  C. — This  action  originated  before  a  justice  of  the 
peace^  and  was  brought  by  the  appellee  against  the  appellant 
to  recover  the  possession  of  the  cellar,  first  floor  and  the  two 
rear  rooms  of  the  second  story  of  a  store  building  in  Indiana- 
polis, held  by  the  latter  as  tenant  of  the  former,  because  of 
the  latter's  &ilure^  as  is  averred,  to  pay  rent  after  ten  days 
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notice.  The  complaint  consisted  of  three  paragraphs.  The 
first  and  second  averred  that  the  cellar  and  first  floor  were  held 
under  a  written  lease,  a  copy  of  which  was  filed,  and  the  third 
was  for  the  recovery  of  the  rear  two  rooms.  A  trial  was  had 
and  the  cause  appealed  to  the  circuit  court.  After  an  issue 
was  formed  upon  a  counter-claim,  the  venue  was  changed  to 
the  Hancock  Circuit  Court,  where  the  appellant  made  an  un- 
successful motion  for  a  continuance.  The  issues  were  then  sub- 
mitted to  a  jury,  and  a  verdict  returned  for  the  appellee.  Over 
a  motion  for  a  new  trial,  judgment  was  rendered  upon  tlie 
verdict.  From  this  judgment  the  appellant  appeals,  and  as- 
signs as  error,  among  others,  that  the  court  erred  in  overrul- 
ing the  motion  for  a  new  trial. 

This  motion  embraces  many  reasons,  but  we  will  notice  only 
those  noticed  by  the  appellant  in  his  brief: 

1st.  It  is  insisted  that  the  court  erred  in  admitting  in  evi- 
dence, without  proof  of  its  execution,  the  lease  mentioned  in 
the  first  and  second  paragraphs  of  the  complaint. 

There  was  no  error  in  this  ruling.  The  lease  purported  to 
have  been  executed  by  the  appellant,  and  its  execution  was 
not  denied  by  an  affidavit  before  the  commencement  of  the 
trial,  nor  by  a  pleading  under  oath.  It  was  referred  to  in 
the  complaint,  and  in  such  case  it  may  be  read  in  evidence  on 
the  trial  without  proof  of  its  execution.  2  R.  S.  1876,  p.  75, 
section  80. 

2d.  It  is  insisted  that  the  verdict  is  contrary  to  the  evi- 
dence, because  there  was  no  proof  that  any  rent  was  due  for 
the  two  rooms  at  the  time  the  notice  was  served. 

The  record  does  not  support  this  position.  An  examination 
of  the  evidence  shows  that  the  rent  for  the  rooms  was  payable 
either  monthly  or  quarterly ;  that  none  was  paid  after  August-, 

1879,  and  the  notice  was  not  served  until  the  21st  of  January, 

1880.  We  can  not  disturb  the  judgment  on  this  ground. 
3d.   It  is  also  insisted  that  "  the  court  erred  in  refusing  to 

allow  the  appellant  to  prove  when  said  lease  expired.'' 

This  ruling  was  right.     The  lease  fixed  the  commencement 
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and  the  duration  of  the  term.  It  provided  that  the  appellant 
should  hold  '^  for  and  during  the  term  of  one  year,  with  the 
privilege  of  five  years,  from  the  4th  day  of  May,  1874."  If 
the  appellant  had  not  exercised  the  privilege  of  keeping  the 
premises  longer  than  one  year,  it  would  have  expired  at  the 
expiration  of  that  time ;  but  he  did  exercise  such  privilege, 
and  the  lease  expired  at  the  end  of  five  years.  The  facts  being 
undisputed,  if  there  was  any  question  about  it,  that  question 
was  for  the  court,  and  not  for  the  jury.  There  was  no  am- 
biguity about  the  lease  at  all.  Its  duration  depended  upon 
whether  or  not  the  appellant  exercised  the  privilege  of  keeping 
the  premises  longer  than  one  year,  and  as  he  did  this,  the 
lease,  by  its  terms,  fixed  the  length  of  the  term.  There  was 
no  error  in  this  ruling. 

4th.  It  is  further  insisted  that  the  court  erred  in  refusing 
to  instruct  the  jury,  that,  if  the  appellant  continued  to  occupy 
the  premises  after  the  expiration  of  the  lease,  without  any  con- 
tract and  with  the  consent  of  the  appellee,  the  tenancy  was 
from  year  to  year,  and  could  not  be  terminated  by  ten  days 
notice  to  quit  for  a  failure  to  pay  rent. 

This  instruction  was  properly  refused.  A  tenancy  from 
year  to  year  may  be  terminated  by  ten  days  notice  to  quit  for 
a  failure  to  pay  rent,  unless  such  rent  is  paid  at  the  expiration 
of  such  time.  Where  the  rent  is  not  paid  until  the  expiration  of 
the  year,  three  months  notice,  in  writing,  before  the  expiration 
of  the  year  is  necessary  to  terminate  such  tenancy ;  but,  where 
the  rent  is  payable  before  the  end  of  the  year,  such  tenancy,  like 
any  other,  may  be  terminated  by  a  failure  to  pay  rent  after  ten 
days  notice.     2  R.  S.  1876,  p.  338,  sec.  2,  and  p.  340,  sec.  4. 

5th.  The  court  refused  to  instruct  the  jury  as  follows: 
^'An  eviction  of  a  tenant  by  a  landlord  of  rented  premises  .sus- 
pends the  rent.  The  modern  doctrine  as  to  What  constitutes 
an  eviction  is,  that  actual  physical  expulsion  is  not  necessary, 
but  an  interference  with  the  tenant's  beneficial  enjoyment  of 
the  rented  premises  will  amount  to  an  eviction  in  law,  and 
when  such  is  the  case  the  rent  is  suspended.'^ 
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This  instruction  was  properly  refused,  because  it  was  not 
applicable  to  the  case  made  by  the  evidence.  By  the  terms 
of  the  lease  mentioned  in  the  complaint,  the  rent  was  payable 
monthly,  in  advance.  The  amount  of  the  rent,  by  agreement, 
was  afterward  reduced  from  fifty  to  twenty-five  dollars  per  | 
month.  The  appellee  claimed  that  no  other  change  was  made; 
while  the  appellant  claimed  that  a  new  agreement  was  made 
in  August,  1879,  whereby  he  leased  the  premises  for  three 
years  from  that  time,  at  two  hundred  dollars  per  year,  with- 
out any  time  being  specified  for  the  payment  of  the  rent.  It 
was  conceded  that  no  rent  was  paid  aft;er  August,  1879.  The 
acts  which  the  appellant  claimed  amounted  to  an  eviction  oc- 
curred on  the  16th  of  October,  1879,  and  at  that  time  two 
months  rent,  as  claimed  by  the  appellee,  remained  unpaid. 
An  eviction  does  not  forfeit  rent  already  accrued.  The  rule 
is  thus  stated  in  Taylor's  Landlord  and  Tenant,  at  section  379: 

"  Nor  will  an  eviction  from  either  the  whole  or  part  of 
the  demised  premises,  have  any  effect  upon  rent  due  at  the 
tifiae  of  the  eviction ;  for  the  landlord  is  still  entitled  to  collect 
whatever  rent  has  accrued,  before  the  tenant  actually  quit  the 
possession.  So,  if  rent  is  payable  quarterly  in  advance,  an 
eviction  during  the  quarter,  but  aft;er  the  rent  becomes  due, 
does  not  bar  an  action  for  rent ;  the  most  an  evicted  tenant 
can  equitably  claim  under  these  circumstances,  is  a  deduction 
for  so  much  of  the  quarter  as  elapses  after  his  eviction." 

This  language  is  applied  to  an  action  brought  to  recover 
rent,  but  it  is  equally  applicable  to  this  kind  of  action.  If  an 
action  for  rent  is  not  barred  by  an  eviction  occurring  after  the 
rent  becomes  due,  certainly  such  tenancy  may  be  terminated  by 
a  notice  to  quit  for  a  failure  to  pay  rent  accrued  before  a  partial 
eviction.  Again,  as  the  appellant  retained  possession  of  the 
premises,  and  refused  to  surrender  them,  the  most  that  he 
could  claim  from  an  interference  with  his  beneficial  enjoy- 
ment was  a  deduction  from  the  rent  equal  to  the  damages  sus- 
tained.    There  may  have  been  less  than  the  amount  of  rent 
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due^  and^  if  so,  the  excess  of  rent  was  not  suspended.  There 
was,  we  think,  no  error  in  refusing  to  give  the  instruction. 

6th.  The  appellant  complains  of  the  following  instruction 
given  by  the  court :  "  This  is  a  civil  suit,  and  is  to  be  deter- 
mined by  a  preponderance  of  the  evidence.  The  burden  is 
upon  the  plaintiff,  and,  to  entitle  him  to  a  verdict  in  his  favor, 
he  must  have  proved  by  a  preponderance  of  the  evidence  all 
of  the  material  averments  of  some  one  of  the  three  paragraphs 
of  his  complaint.'^ 

The  third  paragraph  of  the  complaint  was  for  the  recovery  of 
a  part,  and  the  first  and  second  paragraphs  were  for  the  recovery 
of  a  different  part  of  the  same  building.  These  parts  were  held 
under  separate  leases,  and  the  appellant  insists  that  the  instruc- 
tion informed  the  jury  that,  if  the  appellee  proved  one  paragraph 
of  his  complaint,  he  was  entitled  to  recover  the  whole  prop- 
erty. The  instruction  is  not  susceptible  of  such  construction. 
It  informed  the  jury  that  the  appellee  could  not  recover  at 
all  without  proving  the  averments  of  at  least  one  paragraph 
of  his  complaint.  How  much  of  such  property  he  could  re- 
cover upon  such  proof,  it  did  not  state.  If  the  appellant  was 
apprehensive  that  the  jury  might  infer,  that,  upon  proof  of 
one  paragraph,  the  appellee  was  entitled  to  recover  the  whole 
property,  he  should  have  requested  the  court  to  instruct  the 
jury,  that  upon  such  proof  the  appellee  was  only  entitled  to 
recover  the  property  embraced  in  such  paragraph.  A  refusal 
to  thus  instruct  would  have  furnished  just  ground  of  com- 
plaint. The  instruction  was  correct  as  far  as  it  went,  and  is 
not  erroneous  because  it  did  not  go  further.  Boffavdick  v. 
Raleigh,  11  Ind.  136;  Chamness  v.  Chamness,  53  Ind.  301. 

7th.  The  last  ground  urged  for  a  reversal  is,  that  the  court 
erred  in  refusing  to  continue  the  cause  on  account  of  the  tes- 
timony of  an  absent  witness. 

It  appears  from  the  record,  that  the  cause  was  set  for  trial 
on  the  18th  day  of  June,  1880,  and  the  appellant  at  that  time 
moved  the  court  for  a  postponement  of  the  trial  on  account 
of  the  absence  of  one  John  Strain,  who  had  been  served  with 
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a  subpoena  by  the  appellant.  This  motion  was  resisted  on  the 
ground  that  a  party  has  no  authority  to  subpoena  his  wit- 
nessesy  and  for  that  reason  diligence  had  not  been  used  to  se- 
cure the  attendance  of  this  witness.  The  court  adopted  this 
view  of  the  law,  but  postponed  the  trial  until  the  28th  of 
June,  saying  that,  while  a  party  has  no  authority  to  subpcena 
witnesses,  the  appellant,  in  view  of  the  prevailing  practice^ 
may  be  taken  by  surprise,  and  that  time  Would  be  given  to 
enable  him  to  place  a  subpoena  in  the  hands  of  the  proper  offi- 
cer and  have  it  served.  Another  subpoena  was  taken  out, 
served  by  the  appellant  upon  the  witness,  and,  upon  his  &il- 
ure  to  attend  on  the  28th  of  June,  a  motion  to  continue  the 
cause  for  the  term  was  made  on  account  of  the  witness'  ab- 
sence. This  motion  was  overruled,  and  this  ruling  is  the 
ground  of  complaint. 

The  appellee  insists  that  no  person  other  than  the  sheriff 
or  his  deputy  has  any  authority  to  serve  a  subpoena,  and  for 
that  reason  diligence  was  not  shown. 

Section  229  of  the  code  provides  that  a  summons  for  wit- 
nesses "  may  be  served  by  the  party  or  any  other  person,  or 
by  the  sheriff.  The  party  or  any  other  person  than  the  sheriff, 
shall  not  be  entitled  to  fees  for  the  service.*' 

This  has  been  the  law  since  1852,  and  is  yet,  unless  changed 
by  the  act  of  March  31st,  1879.  This  act  is  an  act  entitled 
"An  act  fixing  certain  fees  to  be  taxed  in  the  offices,  and  the 
salaries  of  officers  therein  named  •  *  *  *  defining  certain 
duties  and  liabilities  of  officers  and  persons  therein  named,'' 
etc. ;  and  by  the  26th  section  it  is  provided,  that  "  The  sherifis 
of  the  several  counties  of  the  State  shall  tax  and  charge  the 
following  fees  and  none  other,  to  wit :  *  *  *  p^p  ^g^^]^ 
mile  necessarily  travelled  in  going  and  returning  to  serve  pro- 
cess, 10  cents.  *  *  *  For  serving  each  person  named  in 
a  summons  or  a  subpoena,  with  mileage  as  above — all  such 
service  must  be  made  by  the  sheriff  or  deputy,  and  his  returns 
endorsed  thereon,  35  cents,  and  for  each  copy  required,  25 
centsi'    Acts  1879,  p.  130. 
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This  statute  is  plain^  and  needs  no  construction.  By  its 
terms  all  summonses  and  subpoenas  must  be  served  by  the 
sheriff  or  his  deputy.  This  requirement  seems  necessarily  to 
change  the  rule  prescribed  by  section  329  of  the  code.  By 
that  section  the  service  of  a  subpoena  might  be  made  by  the 
sheriff  or  any  other  person,  but  by  the  act  ofMarch  31st,  1879, 
such  service  must  be  made  by  the  sheriff  or  his  deputy.  This 
would  seem  to  exclude  a  service  by  any  other  person.  The 
appellant  insists  that  the  act  of  1879  does  not  change  the  law 
as  to  the  service  of  a  subpoena,  but  it  merely  authorizes  cer- 
tain fees  for  service  made  by  the  sheriff  or  deputy  ;  in 
other  words,  it  prohibits  him  from  taking  fees  for  the  service 
of  a  subpoena  made  by  any  person  other  than  himself  or  deputy. 
We  can  not  adopt  this  view.  The  law  before  did  not  author- 
ize him  to  tax  fees  for  any  service  not  rendered  by  himself  or 
deputy,  and  the  act  of  1879  does  not  change  the  law  in  that 
respect.  The  change  consists  in  requiring  all  subpoenas  to  be 
served  by  him  or  his  deputy,  and  this  change  so  modifies  the 
rule  prescribed  by  section  329  as  to  prohibit  the  service  of  a 
subpoena  by  another  person.  As  the  law  requires  a  witness 
to  be  subpoenaed  by  the  sheriff  or  ^deputy,  in  order  to  compel 
his  attendance,  it  follows  that  the  appellant  had  not  used  dili- 
gence to  obtain  the  testimony  of  the  absent  witness,  and  there-^ 
fore  the  motion  was  properly  overruled. 

This  disposes  of  all  the  questions  presented.  There  is  no 
error  in  the  record,  and  the  judgment  should  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  be,  and  it  is  hereby,  in  all  things 
affirmed,  at  the  costs  of  appellant ;  and,  it  appearing  that  the 
appellee  has  died  since  the  cause  was  submitted,  judgment  i» 
rendered  as  of  the  term  at  which  the  submission  was  made. 
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Statute  op  Limitations. — Aceovnt  OwrrenL — Answer, — Bqjly. — Pleading. — 
A  reply  to  an  answer  pleading  the  statute  of  limitations,  which  states 
that  the  account  sued  on  was  a  mutual  running  account,  and  that  every 
item  of  the  bill  of  particulars  is  one  item  thereof,  and  shows  the  last 
item  to  be  within  six  years,  is  sufficient. 

Special  Finding. — General  Verdiel, — BradLiot, — It  is  only  in  cases  where 
the  special  findings  are  irreconcilable  with  the  general  verdict  thatthej 
control  it. 

Same. — On  trial  of  an  action  on  an  account  current,  an  answer  of  the  jury 
to  the  question,  "  What  amount,  if  any,  have  you  allowed  the  defendant 
on  the  account  in  his  favor  in  your  general  verdict?''  is  not  repugnant 
to  the  general  verdict  for  the  plaintiff  for  the  excess  due  him. 

From  the  Madison  Circuit  Court. 

J.  W.  Sanaberry,  M.  A.  Chipman  and  E.  P.  SchUUer,  for 
appellant. 

J.  A.  Harrison  and  R.  Lake,  for  appellees. 

Franklin,  C. — Appellees  sued  appellant  on  an  account 
for  sawing  lumber,  amounting  to  $297.21. 

Appellant  answered  by  a  denial,  and  the  statute  of  limita- 
tions. Reply  in  denial,  and  mutual  running  accounts.  De- 
murrer to  second  paragraph  of  reply  overruled. 

Trial  by  jury ;  verdict  for  appellees,  and  answers  to  inter- 
rogatories returned  by  jury.  Motions  by  appellant  for  judg- 
ment on  the  answers  to  the  interrogatories  notwithstanding 
the  general  verdict,  for  a  new  trial,  and  in  arrest  of  judg- 
ment, were  all  overruled,  and  proper  exceptions  reserved. 
Judgment  on  the  verdict  for  appellees  for  $177.06. 

Appellant  has  assigned  in  this  court  the  following  alleged 
errors : 

1st.  The  overruling  of  the  demurrer  to  the  second  para- 
graph of  the  reply. 

2d.  The  overruling  of  the  motion  for  judgment  upon  the 
answers  to  the  interrogatories. 
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3d.  The  overruling  of  the  motion  for  a  new  trial. 

4th.   The  overruling  of  the  motion  in  arrest  of  judgment. 

The  second  paragraph  of  the  reply  reads  as  follows : 

''And  for  a  further  amended  reply  to  the  second  paragraph 
of  the  answer  the  plaintiffs  say  that  there  had  been  from  1870 
to  1876  a  mutual  running  account  between  the  parties  to  this 
suit,  a  bill  of  particulars  of  which  is  herewith  filed.  And  ev- 
ery item  of  the  plaintiffs  sued  on  herein  is  one  item  of  said 
mutual  running  account  between  the  parties.^' 

Then  follows  a  bill  of  particulars  of  the  defendant's  side  of 
the  account. 

We  think  this  paragraph  was  a  sufficient  reply  to  the  stat- 
ute of  limitations  in  the  answer ;  and  there  was  no  error  in 
overrulmg  the  demurrer  to  it. 

The  following  are  the  interrogatories  and  answers  returned 
by  the  jury  with  their  verdict,  and  upon  which  appellant 
moved  for  judgment  in  his  favor,  except  as  to  $2.56. 

"  Plaintiffs'  Interrogatories. 

"  1st.  How  much  of  plaintiflfe'  claim,  if  any,  have  you  al- 
lowed them  in  your  general  verdict  ? 

''Answer.  One  hundred  and  seventy-seven  dollars  and  six 
<5ents  (Jl  77.06). 

"  2d.  What  amount,  if  any,  have  ypu  allowed  the  defend- 
ant on  the  account  in  his  &vor,  in  your  general  verdict? 

"Answer.  Seventy-seven  dollars  and  ninety-four  cents 
(♦77.94). 

"  3d.  Have  you  allowed  him,  the  defendant,  in  your  ver- 
dict the  note  alleged  in  the  reply  to  have  been  paid  for  George 
W.  Chambers  ? 

"Answer.   Yes." 

"  Defendant's  Interrogatories. 

"  Ist.   In  what  year  did  the  plaintiffs  perform  and  complete 
their  first  job  of  saWing  for  the  defendant  ? 
"Answer.   1870. 
Vol.  78.-26 
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"  2d.  In  what  year  did  the  plaintiffs  perform  and  complete 
their  next  or  second  job  of  sawing  for  the  defendant? 

"Answer.   1871  and  1872. 

"  3d.  In  what  year  did  the  plaintiffs  perform  and  complete 
their  last  job  of  sawing  for  the  defendant? 

"Answer.   1876. 

"4th.  What  items,  if  any,  of  the  plainti£&'  cause  of  action 
accrued  within  six  years  before  the  commencement  of  this 
suit — ^give  dates  and  amounts  ? 

"Answer.  The  sawing  of  four  hundred  and  twenty-six  feet 
in  1876. 

"  5th.  Did  not  all  the  items  in  the  plaintiffs'  cause  of  action 
accrue  and  exist  more  than  six  years  before  the  commence- 
ment of  this  suit,  except  the  four  hundred  and  twenty-six  feet 
of  sawing  at  sixty  cents  per  hundred? 

"Answer.  Yes." 

The  answers  were  each  signed  by  the  foreman  of  the  jury. 

We  do  not  think  that  these  answers  or  special  findings  are 
either  repugnant  or  contradictory  to  the  general  verdict,  bat 
are  easily  reconcilable  therewith.  The  only  apparent  conflict 
is  in  the  amount  allowed  to  plaintiffs  on  their  claim.  And  in 
this  we  understand  the  jury  to  mean  the  amount  in  addition 
to  what  they  had  allowed  defendant  on  his  side  of  the  accounts. 
For  they  say  they  allowed  the  defendant  $77.94,  and  the 
plaintiffs  $177.06,  and  returned  their  general  verdict  for  the 
latter  amount. 

It  is  only  in  cases  where  the  special  findings  are  irrecon- 
cilable with  the  general  verdict  that  they  are  to  control  the 
general  verdict.  Adams  v.  Gosby,  48  Ind.  153 ;  The  Indiana- 
polis, etc.y  jB.  It.  do.  V.  Stovi,  53  Ind,  143. 

The  court  did  not  err  in  overruling  the  motion  of  appel- 
lant for  judgment  on  the  special  findings. 

Appellant  in  his  brief  makes  no  point  upon  the  overruling 
of  the  motion  for  a  new  trial,  except  that  he  claims  that  the 
judgment  was  too  large,  that  it  ought  to  have  been  in  &vor 
of  appellees  for  $2.56,  and  for  appellant  for  costs.    This  claim 
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is  made  upon  tlie  proposition  that  all  of  the  plainti£&'  account 
except  the  last  item  for  (2.56  was  barred  by  the  statute  of 
limitations.  In  this  we  think  appellant  is  mistaken.  Ap- 
pellees proved  their  claim  to  the  amount  of  over  $200.  Ap- 
pellant testified  that  he  had  furnished  appellees  saw-logs  during 
the  time  they  were  doing  the  sawing  sued  for,  as  he  thought 
sufficient  to  settle  their  account. 

We  think  the  proof  showed  that  there  were  mutual  running 
and  unsettled  accounts  between  them  which  prevented  appel- 
lees' claim  from  being  barred  by  the  statute  of  limitations. 

The  evidence  was  very  conflicting,  but  tended  clearly  to 
sustain  the  verdict  of  the  jury ;  and,  according  to  a  well  es- 
tablished rule,  this  court  will  not,  by  a  comparison  of  the 
weight  of  the  testimony,  disturb  the  verdict  of  the  jury. 

No  objection  has  been  pointed  out  to  the  overruling  of  the 
motion  in  arrest  of  judgment,  nor  do  we  perceive  any. 

We  find  no  available  error  in  this  record.  The  judgment 
below  ought  to  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  below  be,  and  the  same  is  hereby^ 
in  all  things  affirmed,  with  costs. 


No.  8456. 

Webb  v.  Corbik. 

Pboiobsoby  Note. — Fraud  in  Procuring  Signature, — Negligence, — ^A  party 
whose  signature  to  a  promissory  note  payable  in  bank  is  obtained  by  fraud 
as  to  the  character  of  the  paper  itself,  he  being  unable  to  read  it  and  it 
having  been  misread  to  him,  and  he  not  being  guilty  of  negligence  in 
affixing  his  signature,  or  in  not  ascertaining  the  character  of  the  instru- 
ment, is  no  more  bound  than  if  it  were  a  total  forgery,  the  signature 
included. 

Saue. — Negligence. — When  Question  of  Fad  and  When  of  Law. — When  a 
negotiable  promissory  note  has  been  obtained  by  fraud  as  to  the  charac- 
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ter  of  the  paper,  the  maker  signing  in  the  belief  that  it  was  a  difierent 
contract,  the  question  whether  he  was  negligent  in  signing,  or  in  failii^ 
to  ascertain  the  character  of  the  paper,  is  ordinarily  one  of  fact;  bnt,  if 
the  plea  purports  to  set  out  all  the  facts  and  circumstances  under  which 
the  note  was  obtained,  the  question  may  be  decided  upon  demurrer  as 
one  of  law. 

Sam£. — Pleading. — EatificaUon, — Ratification  makes  good  from  the  begin- 
ning, and,  under  a  denial  of  an  answer  of  fraud  in  obtaining  a  note,  sub- 
sequent ratification  may  be  proved  without  pleading  it  specially. 

Same. — Non  Est  Faehim. — A  special  answer  sworn  to,  which  amounts  to  a 
plea  of  non  est  faetum^  closes  the  issue  and  does  not  admit  of  a  reply. 

Prom  the  Montgomery  Circuit  Court. 

M.  W,  Bruner,  for  appellant. 

O.  W.  Paul  and  J.  E.  Humphries,  for  appellee. 

Woods,  J. — ^The  appellant,  as  endorsee  before  maturity,  sned 
the  appellee,  as  maker,  of  a  promissory  note  made  negotiable 
by  the  law  merchant. 

The  appellee  filed  an  answer  in  two  paragraphs,  which  the 
court  held  good  upon  demurrer  for  want  of  facts.  The  second 
paragraph,  however,  was  withdrawn  from  the  considenition 
of  the  jury  by  the  charge  of  the  court,  leaving  for  our  consid- 
eration the  first  only.  Its  averments  are  substantially  as  fol- 
lows: 

That,  near  the  date  of  the  note  sued  on,  two  strangers  came 
to  the  house  of  the  defendant,  pretending  to  be  agents  for  the 
"  Western  Medical  Works,''  of  Indianapolis,  which  they  rep- 
resented to  be  an  extensive  institution ;  that  one  of  them  pre- 
tended to  be  a  physician,  and  to  be  travelling  for  the  purpose 
of  advertising,  and  appointing  agents  for,  said  institution ; 
that  the  defendant  was  at  the  time  sixty-eight  years  old,  sick 
and  weak  in  body  and  mind,  being  afflicted  with  palsy,  and 
living  by  himself,  without  any  family,  at  his  home  in  the 
country,*  two  miles  from  any  town ;  that  the  pretended  phy- 
sician examined  the  defendant  and  declared  that  said  institu- 
tion could  '^cure  him  sound  and  well  f  that  the  parties  then  said 
they  wanted  to  establish  an  agency  for  the  sale  of  their  med- 
icines in  his  neighborhood,  and  if  defendant  would  accept  the 
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agency,  they  would  Aimish  him  the  medicines  and  he  need 
not  pay  for  them  until  sold,  and  the  institution  would  treat 
him  for  palsy  free  of  charge  so  long  as  he  would  sell  medi- 
cines ;  that  he  could  sell  the  medicines  without  trouble ;  and 
the  defendant  finally  told  them  that  if  it  would  not  cost  him 
anything,  and  they  thought  he  could  be  cured,  he  would  try 
to  sell  medicines  for  them ;  that  they  then  professed  to  pre- 
pare and  fill  out  a  contract  of  agency  that  they  used  in  such 
cases,  he  telling  them  in  the  mean  time  that  he  was  so  old, 
and  his  eyes  so  weak,  that  he  could  not  read  the  contract, 
and  had  lost  his  glasses,  except  an  old  pair,  through  which  he 
could  not  see ;  that  he  had  retired  from  business,  and  was  not 
capable  of  doing  business  of  that  kind ;  whereupon  they  as- 
sured him  that  he  would  in  no  wise  be  bound,  except  to  ac- 
count for  the  medicines  sold ;  that  one  of  the  parties  then  pre- 
tended to  prepare  and  fill  up  some  kind  of  an  agreement  in 
writing,  purporting  to  be,  in  some  respects,  in  the  similitude  of 
a  promissory  note  for  the  defendant  to  sign ;  that  at  the  time 
the  defendant  was  very  weak,  sick  and  nervous,  and  his  eye- 
sight was  so  dim  from  disease  and  old  age  that  he  could  not 
read  either  printing  or  writing,  and  he  had  lost  his  glasses, 
and  so  told  the  parties ;  that  there  was  no  person  in  the  de- 
fendant's house  at  the  time  besides  himself  and  the  strangers 
aforesaid ;  that  they  said  they  would  read  the  writing  to  him, 
and  he  relied  upon  them  to  read  it  to  him  correctly ;  that  one 
of  them  pretended  to  read  the  contract  to  him ;  that,  as  it  was 
read,  the  defendant  was  to  be  required  only  to  pay  the  sum  of 
1300  when  he  should  sell  enough  of  said  medicines  to  amount 
to  that  sum ;  that  the  first  lot  of  medicines  to  be  sent  to  him 
would  be  worth  that  sum,  and  the  defendant  was  only  to 
account  for  the  medicines  so  sold  out  of  the  proceeds  of  the 
sales,  and  not  otherwise  in  any  event  to  be  bound;  that 
the  defendant  relied  upon  the  representations  of  said  pre- 
tended agents  as  to  the  contents  of  said  agreement,  and  be- 
lieved they  had  read  it  to  him  correctly ;  and,  having  fully 
explained  to  them  that  his  eyesight  was  dim,  his  spectacles 
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lost;  and  that  he  could  not  read  the  agreement,  he  did,  upon 
their  assurance  that  they  had  read  the  instrument  correctly, 
sign  his  name  to  it ;  that  the  defendant  never  did  intend  to 
make  and  deliver  to  said  parties  a  negotiable  promissory 
note,  or  any  obligation  that  would  in  any  way  bind  him  other 
than  as  above  stated,  and  thinking  and  believing  he  had  only 
signed  the  contract  of  agency  as  read  to  him,  and  was  not 
otherwise  bound,  he  permitted  said  parties  to  take  the  game 
away  with  them ;  that  his  signature  to  the  note  sued  on  vm 
obtained  in  manner  as  above  stated.     Wherefore,  etc. 

This  answer  was  duly  verified  by  the  defendant. 

The  case  made  by  this  answer  is  fairly  distinguishable  from 
the  cases  of  WooUen  v.  Whitaere^  73  Ind.  198;  RuddeU'v, 
Fhahr,  72  Ind.  533 ;  OomeU  v.  Nebeker,  58  Ind.  425 ;  Km- 
ble  V.  Christie^  55  Ind.  140 ;  Nebeker  v.  'ClUsinffery  48  Ind. 
436;  American  Ins.  Oo.  v.  McWIiorter,  ante,  p.  136;  and 
comes  fairly  within  the  rule,  well  settled  by  authority  and  on 
principle,  that  a  "  party  whose  signature  to  a  paper  is  ob- 
tained by  fraud  as  to  the  character  of  the  paper  itself,  who  is 
ignorant  of  such  character,  and  has  no  intention  of  signing  it, 
and  who  is  guilty  of  no  negligence  in  affixing  his  signature, 
or  in  not  ascertaining  the  character  of  the  instrument,  is  no 
more  bound  by  it  than  if  it  were  a  total  forgery,  the  signature 
included."    Cline  v.  Guthrie,  42  Ind.  227,  and  cases  cited. 

The  plea  shows  that  the  appellee  was  sick  and  enfeebled  in 
mind  and  body,  was  himself  incapable  of  reading  the  con- 
tract, and  had  no  one  to  whom  he  could  appeal  for  assistance, 
and  that  the  parties  who  procured  his  signature  gave  a  felse 
reading  of  it,  whereby  it  was  made  to  appear  to  be  what  he 
intended  to  sign,  while  it  was  in  fact  a  widely  different  con- 
tract from  what  he  intended  to  sign ;  and,  upon  all  the  facts 
as  stated,  the  appellee  was  not  guilty  of  negligence  in  affixing 
his  signature.  The  question  of  negligence  in  such  a  case  is 
largely  a  question  of  fact  to  be  determined  by  the  jury,  and 
so  it  was  left  in  this  instance  by  the  instructions  of  the  court 
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The  answer^  however,  after  stating  the  fiicts,  concludes  as  we 
have  seen,  with  the  allegation  that  the  signature  was  pro- 
cured **in  manner  as  above  stated  f  which  is  equivalent  to 
an  averment  that  the  facts  stated  constituted  all  the  facts  rel- 
evant to  the  subject  which  occurred,  and  makes  it  a  question 
of  law  for  the  court  whether,  in  the  light  of  the  circumstances 
alleged,  excluding  the  supposition  of  any  other  fitcts,  the  ap- 
pellee acted  with  the  dejgree  of  care  which  the  law  requires — 
that  is  to  say,  with  the  prudence  of  ordinary  men  similarly 
situated. 

The  exceptions  taken  to  the  charges  of  the  court  to  the 
jury  present  no  different  question  from  that  raised  by  the  de- 
murrer to  the  answer  and  already  considered. 

The  conrt  .u^ed  .  demurir  to  .  .pecU  parag^ph  of 
reply,  wherein  it  is  averred  that,  after  he  had  learned  the 
character  of  the  note  which  he  had  signed,  the  defendant  had 
received,  and  retained  possession  of,  medicines  sent  to  him 
under  the  contract  and  thereby  had  ratified  the  note. 

If  the  &cts  stated  constituted  a  ratification,  which  may  be 
questioned,  the  effect  was  to  make  the  note  good  from  the  be- 
ginning ;  and  the  proof  was  therefore  admissible  under  the 
general  denial  which  the  appellant  had  pleaded  to  the  answer. 
Indeed,  the  answer  was  not  such  as  to  call  for  a  reply  of  any 
kind.  It  was  a  special  non  estfcustumy  which  itself  closed  the 
issue,  and  neither  required,  nor,  strictly  speaking,  admitted 
of,  a  replication.  The  State,  ex  reL  Oriswold,  v.  Blair,  32  Ind. 
313 ;  Uhl  V.  Harvey,  ante,  p.  26.  And  any  proof  by  which  it 
might  have  been  shown  that  the  note  was  in  the  beginning,  or 
by  ratification  had  become,  binding  upon  the  appellant,  was 
admissible  under  that  issue. 

Judgment  affirmed,  with  costs. 
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No.  8703. 

JuMAN  V.  The  Hoosieb  Drill  Company  et  al. 

Tradi>-mark. — Damages — Injtmciwn, — Property  in  the  use  of  a  word  u  a 
trade-mark,  to  designate  manufactured  goods,  such  as  the  word  "  Hoo- 
sier,"  to  distinguish  a  grain  drill,  may  be  acquired  by  adoption  and  ex- 
clusive use,  and,  when  acquired,  the  unauthorized  use  by  another  of  the 
mark,  to  designate  similar  goods,  is  a  wrong  which  may  be  compeosated 
by  damages,  and  prevented  by  injunction. 

Samb. — A  trade-mark,  used  to  designate  goods  manufactured  under  letlen- 
patent,  is  assignable  with  the  letters-patent,  and  the  right  to  damages 
accrued  for  infringement  is  also  assignable. 

Same. — Non-  Uaer, — AbandonmenL — lAeenM. — Property  in  a  trade-mark  may 
be  abandoned  and  thereby  lost,  but  a  complaint  for  infringement,  whick 
shows  non-user  for  a  year,  does  not  disclose  an  intention  to  abandon ;  and 
without  such  intention  there  is  no  abandonment  by  mere  non-user. 
Such  non-user  might  possibly  imply  a  gratuitous  license  to  others  to  use 
the  mark  for  the  time  being,  and  thereby  preclude  the  recovery  of  dam- 
ages for  the  time ;  but  this  license  is  revocable,  and  does  not  preclude 
the  remedy  by  injunction  for  the  future. 

From  the  Wayne  Circuit  Court. 

T.  /.  Study,  J.  B.  Julian  and  J.  F.  Julian,  for  appellant 
Wood, Boyd  and  JJ.  C.  Fox,  for  appellees. 

Morris,  C. — The  appellant  brought  this  suit  against  The 
Hoosier  Drill  Company,  to  recover  damages  for  an  alleged 
infringement  of  her  rights  to  the  use  of  the  word  "  Hoosier," 
as  a  trade-mark.  John  Ingels,  as  the  administrator  of  Joseph 
Ingels,  who  refused  to  join  with  the  appellant  as  plaintiff,  was 
made  a  defendant  to  answer  as  to  the  interest  of  his  intestate 
in  the  suit. 

The  first  paragraph  of  the  complaint  states,  that  the  appel- 
lant's assignor,  Joseph  Ingels,  prior  to  the  20th  day  of  March, 
1876,  invented  and  discovered  certain  new  and  useful  in- 
ventions and  improvements  in  grain  drills,  and  that  the  same 
were  secured  to  him  by  various  letters-patent,  issued  by  and 
out  of  the  United  States  Patent  Office  at  divers  times,  the 
first  on  the  6th  day  of  January,  1863,  and  the  last  on  the  4th 
day  of  October,  1870;  that  on  or  about  the  6th  of  January, 
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1863^  the  said  Joseph  Ingels  commenced  the  manu&cture  and 
sale  of  said  grain  drills  in  the  town  of  Milton,  Wayne  county, 
Indiana,  and  continued  the  manufacture  and  sale  of  said  drills 
down  to  the  20th  day  of  January,  1876,  during  which  time 
he  manufactured  20,000  of  said  drills  under  said  letters-pat- 
ent ;  that,  at  the  time  said  Ingels  commenced  the  manufacture 
of  said  drills,  he  devised  and  adopted,  as  his  trade-mark  to  be 
used,  and  which  he  used  on  said  drills,  to  designate  the  grain 
drills  which  he  was  manu&cturing  and  selling,  the  word 
"  Hoosier^'  as  the  name  of  said  drills,  and  that  he  affixed  and 
inscribed  the  same  to  and  upon  all  such  drills  by  him  manu- 
factured and  sold,  and  sold  the  same  throughout  this  and  the 
adjoining  States  of  the  Union,  in  which  there  was  a  great  de- 
mand for  them,  as  they  were  well  known,  and  the  "  Hoosier 
Drill,'^  so  manufactured  by  him,  was  regarded  as  superior  to 
any  grain  drill  manufactured,  by  farmers,  dealers  in  agricul- 
tural implements  and  those  using  the  same ;  that  neither  at, 
nor  prior  to,  the  time  said  Joseph  Ingels  devised  and  adopted 
said  word,  symbol  or  term  "  Hoosier,^'  as  his  trade-mark,  was 
the  same,  nor  had  it  been,  used  by  any  other  person  as  a  trade- 
mark upon  any  grain  drill  or  drills ;  that  said  Ingels  contin- 
ued to  own  said  trade-mark  and  letters-^tent,  and  the  right 
to  manufacture  grain  drills  under  said  letters-patent,  and  the 
exclusive  right  to  use  said  trade-mark  on  grain  drills,  until 
the  27th  of  February,  1877 ;  that  from  the  20th  of  March^ 
1876,  to  the  27th  day  of  February,  1877,  the  Hoosier  Drill 
Company  was  engaged  in  the  manufecture  of  drills  similar  to 
those  invented  by  said  Joseph  Ingels,  and,  without  license 
so  to  do,  unlawfully  and  wrongfully  used  and  affixed  to  the 
drills  manufactured  by  the  appellee,  during  said  period,  said 
trade-mark,  "  Hoosier,^^  and  sold  them  with  such  trade-mark 
inscribed  thereon,  and  that  such  trade-mark,  so  inscribed  on 
said  drills,  enhanced  the  value  of  each  drill  upon  which  it 
was  so  inscribed,  in  the  sum  of  two  dollars,  and  that  al- 
together said  Joseph  was  damaged  $5,000;  that  the  said 
Hoosier  Drill  Company  owed  said  sum  to  said  Ingels,  and 
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that,  on  the  27th  day  of  February,  1877,  he  sold  and  trans- 
ferred, for  a  valuable  consideration,  said  claim  to  the  appel- 
lant. 

The  second  paragraph  of  the  complaint  is  like  the  first,  ex- 
cept that  it  alleges  that  Joseph  Ingels  devised  and  adopted 
the  word  "Hoosier'^  as  a  trade-mark  in  the  year  1857,  and 
that  he  was  then  engaged  in  the  manufacture  and  sale  of  grain 
drills,  and  then,  and  continuously  thereafter,  until  the  27th 
day  of  January,  1877 ;  that  he  used  on  said  drills  by  him 
manufactured  and  sold,  as  a  trade-mark  and  name  to  desig- 
nate the  particular  drill  by  him  made  and  sold,  the  word 
"  Hoosier."  That  on  the  27th  day  of  February,  1877,  the 
said  Ingels  transferred  and  assigned  to  the  appellant  all  of 
said  letters-patent,  by  an  instrument  in  writing,  duly  executed 
by  him,  and  also  all  the  right  to  and  property  in  said  trade- 
mark which  he  then  had  or  owned,  and  the  exclusive  right  to 
use  said  trade-mark  upon  grain  drills. 

It  is  then  averred,  that,  from  the  time  the  appellant  pur- 
chased said  letters-patent  and  said  trade-mark,  she  had  the 
right  to  manufacture  and  sell  grain  drills  with  said  trade- 
mark affixed  thereto  and  inscribed  thereon,  and  the  exclusive 
right  to  use  the  sam^;  that,  ever  since  she  became  the  owner 
of  said  trade-mark,  the  said  Hoosier  Drill  Company  has  been 
engaged  in  the  manufacture  and  sale  of  grain  drills,  similar 
in  appearance  and  in  all  respects  to  the  said  grain  drills  man- 
ufactured and  sold  by  said  Ingels,  and  has,  during  all  said 
time,  manu&ctured  and  sold  10,000  of  said  drills  with  the 
trade-mark  of  the  appellant  affixed  thereto  and  inscribed 
thereon,  unlawfully,  wrongfully  and  without  leave  or  license 
so  to  do ;  that  said  trade-mark,  so  affixed  by  said  company 
to  said  drills,  enhanced  the  value  of  each  drill  two  dollars ; 
that,  since  she  became  the  owner  of  said  letters-patent  and 
said  trade-mark,  it  has  been  her  intention  to  engage  in  and  con- 
tinue the  manufacture  and  sale  of  grain  drills  under  said  let- 
ters-patent, and  to  use  said  trade-mark  thereon,  as  soon  as  she 
oould  make  arrangements  so  to  do;    that  said   trade-mark 
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was  and  is  of  great  value  in  the  sale  of  grain  drills^  and  par- 
ticularly in  the  sale  of  the  drills  manufactured  by  said  Hoo- 
sier Drill  Company ;  that  said  company  had  realized  $5,000 
from  the  use  of  said  trade-mark  since  her  purchase  of  the 
same,  for  which  she  demands  judgment.  She  also  asks  that 
the  appellee  be  enjoined,  etc. 

The  appellee  The  Hoosier  Drill  Company  appeared  and 
demurred  to  the  complaint,  on  the  following  grounds : 

1.  There  is  a  misjoinder  of  causes  of  action  in  each  of  said 
paragraphs. 

2.  The  plaintiff  has  no  capacity  to  sue. 

3.  There  is  a  defect  of  parties  plaintiff. 

4.  There  is  a  defect  of  parties  defendants. 

6.  The  said  paragraphs  do  not  either  of  them  state  facts 
sufficient  to  constitute  a  cause  of  action  against  defendant. 

The  court  sustained  the  demurrer,  and,  the  appellant  de- 
clining to  amend,  judgment  was  rendered  for  the  appellee. 

The  sustaining  of  the  demurrer  is  assigned  as  error. 

It  seems  to  be  agreed  by  the  counsel  for  the  parties,  that 
the  word  "Hoosier^'  may  be  adopted,  used  and  applied  as  a 
trade-mark.  The  case  of  Congress  &  Empire  Spring  Company  v. 
High  Rock  C(mgress  Spring  Company ^  46  N.  Y.  291,  and  other 
cases  that  might  be  referred  to,  fully  justify  this  conclusion. 
Coddington  on  Trade-Marks,  section  680,  et  seq. 

It  is  not  seriously  questioned  that  Joseph  Ingels  used  the 
word  "  Hoosier  "  as  a  trade-mark,  and  that,  by  affixing  it  to 
and  inscribing  it  upon  grain  drills  manu&ctured  by  him  and 
sold  in  this  and  adjoining  States,  as  alleged  in  the  complaint, 
he  adopted  it  as  his  trade-mark  so  as  to  secure  the  exclusive 
right  to  it  as  a  trade-mark,  to  designate  the  kind  of  grain 
drills  by  him  manu&ctured  and  sold. 

It  seems  also  to  be  agreed,  that  a  party  may  have  a  prop- 
erty in  a  trade-mark,  and  that  his  right  to  and  property  in  it 
may  be  transferred  and  assigned.  But  the  parties  are  not 
agreed  as  to  the  manner  in  which,  nor  as  to  the  circumstances 
under  which,  such  assignment  may  be  made. 


/ 
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It  is  insisted  by  the  appellees  that,  upon  the  facts  stated  in 
the  first  paragraph  of  the  complaint,  no  cause  of  action  exists 
in  favor  of  the  appellant : 

First.  Because  it  appears  that,  during  the  time  the  appel- 
lee used  the  trade-mark,  the  said  Ingels,  the  appellant's  as- 
signor, was  not  engaged  in  manu&cturing  grain  drills ;  that' 
he  had  abandoned  the  business  of  manu&cturing  and  selling 
drills  from  the  20th  day  of  March,  1876,  until  and  after  the 
27th  day  of  February,  1877,  the  period,  as  stated  in  said  par- 
agraph, during  which  the  appellee  used  the  same,  and  that  he 
thereby  relinquished  and  abandoned  the  use  of  said  trade- 
mark to  the  public,  so  that  any  one  had  a  right  to  use  and 
adopt  it. 

Second.  Because  the  claim  of  the  said  Joseph  Ingels  to 
damages  for  the  infringement  of  his  right  to  said  trade-mark 
was  not  assignable. 

It  is  also  insisted  by  the  appellee  that,  upon  the  fiu^ts  stated 
in  the  second  paragraph  of  said  complaint,  there  was  no  valid 
assignment  to  the  appellant  of  said  trade-mark ;  that,  if  there 
was  a  valid  assignment,  no  damages  are  shown  to  have  accrued 
to  the  appellant. 

Assuming  that  Joseph  Ingels  had  adequately  appropriated 
the  word  "  Hoosier "  as  a  trade-mark,  which,  as  before  re- 
marked, is  hardly  questioned  by  the  appellees,  that  he  had,  as 
stated  in  the  first  paragraph  of  the  complaint,  ceased  from  the 
20th  of  March,  1876,  until  the  27th  of  February,  1877,  to 
manufacture  and  sell  the  grain  drills  to  which  he  had  been 
for  years  accustomed  to  affix  the  word  as  a  trade-mark,  can  it 
be  fairly  and  legally  inferred  that  he  had,  by  such  temporary 
suspension  of  the  business,  abandoned  to  the  public  his  right 
to  and  property  in  the  trade-mark  ?  We  think  not.  The 
question  of  abandonment  is  one  of  intention,  and  the  burden 
of  establishing  it  lies  upon  the  party  who  affirms  it.  Unless, 
therefore,  it  clearly  and  affirmatively  appears  from  the  facts 
stated  in  the  complaint,  it  must  be  brought  forward  as  a  de- 
fence by  answer.     From  the  facts  stated  in  the  complaint,  it 
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appears  that  Joseph  Ingels  had  secured  to  him  by  letters-pat- 
ent^ the  exclusive  right  as  the  original  inventor  to  useful  and 
valuable  improvements  in  grain  drills,  which  right,  under 
such  letters,  had  some  years  to  run  after  the  27th  of  Feb- 
ruary, 1877.  He  had  been,  as  the  complaint  avers^  engaged 
for  several  years  in  the  profitable  manufacture  and  sale  of  his 
improved  drill,  and  had  at  all  times  affixed  to,  and  inscribed 
upon,  such  drills  the  word  "  Hoosier  "  as  his  trade-mark.  In 
view  of  these  facts,  it  can  not  be  inferred,  from  less  than  a 
year's  suspension  of  the  business  by  Ingels,  that  he  intended 
to  abandon  either  the  business  or  his  right  to  said  trade-mark. 
The  suspension  must  be,  presumptively  at  least,  attributed  to 
indisposition  or  inability,  rather  than  to  an  intention  to  aban- 
don valuable  rights.  Browne  says  that  the  question  of  aban- 
donment is  one  of  intention,  and  that  "A  person  may  tempo- 
rarily lay  aside  his  mark,  and  resume  it,  without  having  in 
the  mean  time  lost  his  property  in  the  right  of  user.  Abandon- 
ment, being  in  the  nature  of  a  forfeiture,  must  be  strictly 
proven."  It  is  incumbent  upon  those  alleging  the  defence  of 
abandonment,  to  show  that  the  right  had  been  relinquished  to 
the  public  by  clear  and  unmistakable  evidence.  Browne  on 
the  Law  of  Trade-Marks,  section  681 ;  Dental  Vulcanite  Co,  y. 
Wetherbee,  3  Fish.  Pat.  Cas.  87 ;  American  Hide,  etc.,  Co.  v. 
American  Tool,  etc.,  Co.,  4  Fish.  Pat.  Cas.  284, 305. 

In  the  latter  case,  Shepley,  J.,  in  instructing  the  jury. 
Bays :  "  Abandonment  means  a  general  abandonment  to  the 
public,  and  must  be  shown  affirmatively  and  positively  as  af- 
:fecting  the  interest  of  the  party.''  True,  this  was  said  as  to 
the  rights  of  a  patentee,  but  the  principle  is  the  same  whether 
applied  to  a  patent  or  a  trade-mark. 

It  is  also  insisted  that  as  it  is  not  alleged  in  the  complaint 
that  Joseph  Ingels  did  not,  at  the  time,  know  that  the  appel- 
lee was  using  said  trade-mark,  he  must  be  presumed  to  have 
known  it,  and  that  it  was  his  duty  to  object  promptly  to  the 
appellee's  usurpation  of  his  rights,  and  that,  if  he  did  not,  he 
must  be  held  to  have  acquiesced,  and  thus  estopped  himself 
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to  complain.  The  facts  stated  in  the  complaint  do  not  show 
acquiescence  on  the  part  of  Joseph  Ingels  in  the  alleged  inva- 
sion of  his  rights  by  the  Hoosier  Drill  Company.  Did  it  af- 
firmatively appear  in  the  first  paragraph  of  the  complaint, 
that,  with  knowledge  of  the  facts,  Joseph  Ingels  had  stood  by 
and  seen  the  appellee  use  his  trade-mark  without  objection, 
though  it  would  not  establish  abandonment,  it  would  be  a  suf- 
ficient answer  to  the  claim  for  the  damages  set  forth  in  the 
first  paragraph  of  the  complaint.  But  such  acquiescence  is 
not  alleged  in  the  first  paragraph  of  the  complaint.  If  there 
was  acquiescence  on  the  part  of  Joseph  Ingels,  it  must  be 
shown  by  answer.  Browne  on  the  Law  of  Trade-marks,  sec- 
tions 684  and  685 ;  Taylor  v.  Carpenter ,  3  Story,  458 ;  Tay- 
lor V.  Carpenter,  2  Woodb.  &  M.  1 ;  Amoakeag  Manf,  Co.  v. 
Spear,  2  Sandf.  699. 

We  do  not  think  it  can  be  assumed  from  the  &cts  stated  in 
the  complaint,  that  the  alleged  infringements  of  the  rights  of 
Joseph  Ingels  by  the  appellee  resulted,  at  most,  in  but  nom- 
inal damages  to  him.  True,  it  must  appear,  in  order  to  main- 
tain the  action  to  secure  substantial  relief,  that  substantial  loss 
must  have  been  sustained  by  him  in  consequence  of  ihe  mal- 
appropriation  of  his  trade-mark,  but  the  ground  of  the  action, 
the  wrong,  is  the  affixing  of  the  trade-mark  to  drills  which  die 
public  purchase,  thereby  erroneously  supposing  them  to  have 
been  the  product  of  Ingels.  Browne  Trade-Marks,  secs»  499, 
500.  It  is  said  that  no  certain  and  fixed  rule  for  damages  can 
be  established  in  cases  like  this.  Taylor  v.  Carpenter,  11 
Paige,  292.  Browne  says,  sec.  503 :  "  The  criterion  is  indem- 
nity ;  and  in  estimating  the  actual  damage>  the  rule  is  to  give 
the  value  of  the  use  of  the  thing  during  the  illegal  user^  or,  in 
other  words,  the  amount  of  profits.  *  *  The  proper  measure 
of  damages,  in  case  of  violation  of  a  trade-mark,  is  generally 
the  profit  realized  upon  the  sales  of  goods  to  which  the  spu- 
rious marks  were  attached."  We  think  we  can  not  say,  as  mat- 
ter of  law,  that,  upon  the  facts  stated  in  the  first  paragraph  of 
the  complaint,  Ingels  was  not  entitled  to  damages. 
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We  also  think  it  was  competent  for  Ingels  to  sell  and  trans- 
teXy  by  assignment^  his  claim  for  damages  to  the  appellant. 

By  section  783  of  the  code^  the  cause  of  action  set  forth  in 
said  paragraph  would  survive.  Such  a  claim  ^  assignable. 
Pomeroy  on  Remedies  and  Remedial  iRights^  section  147^  and 
cases  there  cited. 

We  conclude  that  the  court  erred  in  sustaining  the  demur- 
rer to  the  first  paragraph  of  the  complaint. 

The  objections  to  the  second  paragraph^  urged  by  the  ap- 
pellee^ are^  that  the  facts  stated  do  not  show  a  valid  assign- 
ment of  the  trade-mark  to  the  appellant  by  Joseph  Ingels^  or 
that,  if  there  was  a  valid  assignment,  she  had,  by  non-uaer^ 
abandoned  her  right. 

It  is  alleged  in  the  second,  as  well  as  in  the  first,  paragraph  of 
the  complaint,  that  Joseph  Ingels,  by  letters-patent,  had  se- 
cured the  exclusive  right  to  manufacture  and  sell  the  graia 
drills  to  which  the  trade-mark  in  question  had  been  affixed 
for  years ;  that,  under  those  patents,  he  had  been  engaged  in 
manu&cturing  the  grain  drills  patented  from  1863  to  March,, 
1876,  using  the  word  "  Hoosier,''  by  affixing  to  his  drills,  as. 
his  trade-mark;  that  on  the  17th  day  of  January,  1877,  In- 
gels transferred  and  assigned  all  of  said  letters-patent  to  the 
appellant,  by  an  instrument  in  writing,  duly  executed  by  him, 
and  also  all  the  right  to  and  property  in  said  trade-mark,  ' 
which  said  Ingels  then  had  or  ovmed,  and  the  exclusive  right, 
to  use  said  trade-mark  upon  grain  drills. 

This  assignment  and  transfer  carried  with  it  to  the  assignee 
the  exclusive  right  to  manufectu,^  and  sell  the  grain  drill  , 
specified  in  the  letters-patent,  and  to  carry  on  the  business  of  ' 
making  and  selling  the  same.     It  was  a  transfer  to  appellant 
of  the  right  to  carry  on  the  busii^ss  in  which  Joseph  Ingels 
had  been  engaged,  and  in  connection  with  which  he  had  used 
said  trade-mark.     As  incident  to  the  right  thus  transferred  to 
the  appellant,  Joseph  Ingels  might,  as  he  is  averred  to  have  > 
done,  assign  to  her  his  right  to  and  property  in  said  trade-  ' 
mark.     The  assignment,  and  the  right  to  make  it,  did  not,  in 
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any  way^  depend  upon  the  time  at  which  the  appellant  might 
engage  in  business.  Nor  was  it  necessary  to  the  validity  of 
the  transfer  of  the  trade-mark  that  the  place  of  business  or 
drills  actually  manu&ctured  should  be  transferred.  It  was 
enough  if  the  right  to  engage  in  the  business  was  assigned; 
as  incident  to  the  assignment  of  this  right,  it  was  quite  com* 
petent  to  assign  the  right  to  the  trade-mark. 

In  the  case  of  The  Dixon  Orudble  Co.  v.  Otiggenheim,  2 
Brewster,  321,  it  was  held  that  the  property  in  a  trade-mark 
will  pass  by  an  assignment,  by  operation  of  law,  to  any 
one  who  takes,  at  the  same  time,  the  right  to  manu&cture  or 
sell  the  particular  merchandise  to  which  the  trade-mark  has 
attached.  EdleiAon  v.  Vicky  23  Eng.  L.  &  Eq.  51,  is  not  un- 
like this  case,  and  fully  sustains  the  assignment.  Marsh  v. 
Billings,  7  Cush.  322 ;  Croft  v.  Day,  7  Beavan,  84 ;  Codding- 
ton  Trade-Marks,  section  122. 

It  appears  from  the  complaint  that  the  appellant  purchased 
the  right  in  question  in  February,  187T,  and  that  this  suit 
was  commenced  in  February,  1880.  It  is  alleged  in  the  com- 
plaint that  she  had  always  intended  to  engage  in  the  business  as 
soon  as  she  could,  and  that  she  still  intends  to  do  so.  Did  she 
only  seek  to  recover  damages,  it  may  be  that  the  delay  would 
preclude  her,  but  she  asks,  in  this  paragraph,  that  the  appel- 
lee shall  be  enjoined  from  further  use  of  the  trade-mark.  We 
think  the  delay,  under  the  circumstances,  will  not  preclude 
her  from  this  relief.  She  did  not  intend  to  abandon,  and  there- 
fore has  not  abandoned,  her  right,  as  to  the  fiiture,  to  the  ex- 
clusive use  of  her  property  in  the  trade-mark.  Inability  may 
prevent  the  use  of  the  mark,  but  it  will  not  confer  upon  others 
the  right  to  use  it,  or  constitute  an  abandonment.  Browne 
Trade-Marks,  sections  684,  685,  and  cases  there  cited. 

In  the  case  of  Amoskeag  Manf.  Co.  v.  Spear,  supra,  Judge 
DuER  says :  "  The  consent  of  a  manufacturer  to  the  use  or 
imitation  of  his  trade-mark  by  another  may,  perhaps,  be  justly 
inferred  from  his  knowledge  and  silence;  but  such  a  con- 
sent, whether  expressed  or  implied,  when  purely  grjatuitous, 
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may  certainly  be  withdrawn,  and  when  implied,  it  lasts  no 
longer  than  the  silence  from  which  it  springs ;  it  is  in  re- 
ality no  more  than  a  revocable  license/^ 

We  think  the  demurrer  to  the  second  paragraph  should  have 
been  overruled. 

It  may  be  proper  to  add,  that  the  first,  second,  third  and 
fourth  grounds  of  demurrer  are  not  discussed  by  counsel,  and, 
as  we  think  they  could  not  be  sustained,  they  have  not  been 
particularly  considered. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  below  be  in  all  things  reversed,  at 
the  costs  of  the  appellee. 


No.  8676. 

Chandler  et  al.  v.  Chandler. 

Pbactice. —  InfarU, —  Appearance. —  Guardian  ad  LUem, — Supreme  Onirf.—        ^^  505 
Where  an  infant  is  co-plaintiff  with  an  adult,  his  appearance  by  the  at-' 
tomey  of  the  adult  is  valid ;  and  in  such  case  an  appeal  to  the  Supreme 
Court  will  not  be  dismissed  because  the  infant  does  not  appear  by  guar- 
dian or  guardian  ad  litem.  ^ 

Decisdents'  Estates. — Debts. — The  personal  estate  of  a  decedent  is  the 
primary  fund  for  the  payment  of  his  debts. 

Same. — Heirs. — ^Without  administration,  an  action  can  not  be  maintained 
against  the  widow  and  heirs  of  a  decedent,  by  a  creditor,  to  recover  a 
debt  due  from  the  decedent. 

Same. —  VendoT^s  Lien. — Pleading. — Judgment. — In  an  action  against  a  widow 
and  heirs  of  a  decedent,  to  enforce  a  vendor's  lien  against  the  real  estate 
and  heirs  of  a  decedent^  to  enforce  a  vendor's  lien  against  the  real  estate 
of  a  decedent,  it  is  error  to  render  a  judgment  directing  the  sale  of  the 
real  estate,  without  first  exhausting  the  personalty,  unless  the  complaint 
avers  the  insufficiency  of  the  personal  property  to  pay  the  debt. 

Query:  Whether  an  action  wilL  lie,  by  a  creditor  of  a  decedent,  against  his 
widow  and  heirs  alone,  to  enforce  a  vendor's  lien  for  a  debt  due  by  the 
decedent  on  the  purchase  of  real  estate. 

From  the  Daviess  Circuit  Court 
Vol.  78.-27 
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TF.  JB.  Gardiner  and  S.  H.  Taylor,  for  appellants. 
W.  Armstronfff  for  appellee. 

BiCKNELL,  C.  C. — The  appellee  sold  and  conveyed  land  to 
his  son^  William  Chandler^  and  took  his  note  for  the  purchase* 
money ;  the  son  died  in  possession  of  the  land,  leaving  the 
note  wholly  unpaid.  The  appellee  then  brought  this  suit 
against  the  appellants,  who  are  the  widow  and  in&nt  children 
of  said  William  Chandler. 

The  complaint  states  the  foregoing  facts.  Copies  of  the 
deed  and  note  are  annexed  to  the  complaint  and  duly  referred 
to  and  identified  therein.  The  complaint  further  states  that 
no  letters  of  administration  have  been  issued  on  the  estate  of 
said  William  Chandler,  and  that  the  note  is  due  and  unpaid. 
The  complaint  prays  for  the  sale  of  the  land  to  satisfy  the 
debt  and  for  all  other  proper  relief. 

The  defendants  were  duly  served  with  process,  failed  to  ap- 
pear and  were  de&ulted.  A  guardian  ad  litem  answered  for 
the  infants  that  they  knew  nothing  of  the  allegations  in  the 
complaint,  and  asked  the  court  to  protect  their  interests. 

The  complaint  was  taken  as  confessed  as  to  the  widow,  and 
the  cause  was  submitted  to  the  court  for  trial  upon  the  com- 
plaint so  taken  as  confessed,  and  the  answer  of  the  infiwts. 
The  court  found  "for  the  plaintiff  and  due  him,  on  the 
debt  in  his  complaint  mentioned,  the  sum  of  $1,000,''  and 
rendered  judgment  that  the  same  was  a  lien  upon  the  land 
and  that  the  said  land,  or  so  much  as  might  be  necessary, 
should  be  sold  as  other  lands  are  sold  on  execution,  to  satisfy 
said  debt  and  the  costs  of  suit. 

From  this  judgment  an  appeal  was  taken,  all  the  defendants 
joining  therein  by  their  attorney.  The  errors  are  assigned  by  all 
the  appellants  jointly  by  their  attorney.    They  are  as  follows : 

1st.  That  the  complaint  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action. 

2d.  That  the  answer  of  the  guardian  ad  liiem  put  nothing 
in  issue. 
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3d  and  4th.  That  the  court  erred  in  rendering  the  judg- 
ment. 

6th.  That  the  court  had  no  jurisdiction  of  the  subject  of 
the  action. 

The  appellee  moves  to  dismiss  the  appeal^  because  it  ap- 
pears by  the  record  that  the  two  appellants  Mildred  Chand- 
ler and  Orion  Chandler  are  in&ntS;  not  appearing  here  either 
by  guardian  or  guardian  ad  litem.  The  practice  act^  section  11, 
requires  that  an  infant,  who  is  a  sole  plaintiff,  shall  appear  by 
next  friend ;  but  it  was  always  the  rule  that  where  an  infant  is 
co-plaintiff  with  an  adult,  his  appearance  by  the  attorney  of 
the  adult  is  valid ;  *^  if  several  sue  jointly,  and  some  are  within 
age,  and  some  of  full  age,  and  all  appear  by  attorney,  it  is  no 
error."  2  Comyn's  Dig.,  tit.  Pleader,  2  C.  1 ;  Foxwid  v.  Tre- 
maiMj  2  Saund.,  Wms.  ed.,  212,  213  (6) ;  Resor  v.  ReBor,  9 
Ind.  347.    The  motion  to  dismiss  the  appeal  is  overruled. 

There  is  no  valid  objection  to  the  answer  of  the  inftnts ; 
under  such  an  answer  for  infants,  it  was  the  duty  of  the  court 
to  require  proof  of  the  facts  alleged  in  the  complaint ;  the 
record  shows  that  such  proof  was  made.  Ordinarily,  in  a  suit 
to  enforce  a  vendor's  lien,  the  complaint  is  sufficient  without 
averring  that  the  defendant  has  no  other  property  subject  to 
execution,  of  which  any  part  of  the  debt  can  be  made.  The 
only  effect  of  omitting  that  averment  is  that  the  plaintiff  will 
not  be  entitled  to  a  decree  for  a  sale  of  the  land  in  the  first 
instance,  to  satisfy  his  debt ;  his  decree,  in  such  a  case,  will 
be  for  the  sale  of  the  land  to  satisfy  his  debt,  in  the  event 
only  that  no  other  property  of  the  defendant  can  be  found 
subject  to  sale  on  execution.  McGavley  v.  Hottzy  62  Ind.  205 ; 
SUvefns  v.  Hurty  17  Ind.  141 ;  Scoii  v.  Orawford,  12  Ind. 
410 ;  Bawen  v.  Fisher,  14  Ind.  104 ;  Martin  v.  Cauble,  72 
Ind.  67.  Where,  as  in  the  present  case,  the  widow  and  heirs 
of  the  vendee  are  defendants,  peculiar  considerations  are  in- 
volved. The  rights  of  a  widow,  who  takes  by  descent,  are 
created  by  sections  27  and  31  of  the  decedents'  act;  the  lia- 
bility of  heirs  is  regulated  by  sections  62  and  178  of  the  de- 
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cedents'  act;  and  the  personal  estate  of  the  decedent  is  the 
primary  fund  for  the  payment  of  his  debts. 

An  action  can  not  be  maintained  by  a  creditor  of  a  deced- 
ent's estate  against  the  widow  and  heirs  of  such  decedent,  to 
recover  any  of  his  ordinary  debts.  North-Western  Conference 
of  Unwersalista  v.  Myers,  36  Ind.  376 ;  Leonard  v.  Blairy  69 
Ind.  610 ;  Carr  v.  Huette,  73  Ind.  378.  Under  these  autlior- 
ities,  an  action  could  not  be  maintained  by  the  appellee  against 
tiie  appellants^  to  recover  the  debt  due  by  the  decedent,  and  it 
may  be  questionable  whether  a  creditor,  not  entitled  to  an  action 
against  a  widow  and  heirs,  to  recover  the  debt  of  a  decedent,  is 
entitled,  as  against  them  alone,  to  enforce  the  equitable  security 
of  a  vendor's  lien  against  the  decedent  for  that  debt. 

However  that  may  be,  the  judgment  in  this  case  was  er- 
roneous, because  the  complaint  contains  no  averment  of  in- 
sufficiency of  the  personal  property  of  the  decedent. 

It  was  held  in  Martin  v.  Cauble,  supra,  that  while  it  is  not 
necessary,  under  the  code,  to  show  that  the  personal  rem- 
edy is  exhausted,  yet  a  judgment  or  decree  directing  the  sale 
of  the  land  in  the  first  instance  is  erroneous,  unless  it  appears 
from  the  record  that  there  was  no  personal  property  with 
which  the  debt  might  be  paid. 

The  judgment  of  the  court  below  ought  to  be  reversed,  and 
the  cause  remanded  with  instructions  to  permit  the  appellants 
to  appear  and  defend  the  action. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  of  the  court  below  be,  and  it  is 
hereby,  in  all  things  reversed,  at  the  costs  of  the  appellee,  and 
this  cause  is  remanded,  with  instructions  to  the  court  below 
to  permit  the  appellants  to  appear  and  defend  the  action,  and 
to  permit  the  appellee  to  amend  his  complaint. 
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No.  7863. 

Bbown  et  al.  v.  Eagle  Cbeek  and  Little  White  Lick 

Gravel  Road  Company  et  al. 

Constitutional  Law. — Qraxd  Eoad  AaaeasmeTits, — The  act  of  March  2d, 
1877,  authorizing  and  validating  gravel  road  assessments  (Acts  1877^ 
Beg.  8es8.,  p.  72),  is  constitutional. 

From  the  Hendricks  Circuit  Court. 

J.  V.  Hadley  and Parker ,  for  appellants. 

X.  M.  Campbdly  for  appellees. 

HowK,  J. — This  was  a  suit  by  the  appellants  against  the 
appellees,  the  said  gravel  road  company  and  the  auditor  and 
treasurer  of  Hendricks  county,  to  perpetually  enjoin  the  col- 
lection of  certain  assessments  of  benefits  in  aid  of  the  construc- 
tion of  said  company's  road.  The  appellees*  demurrer  to  the 
appellants'  complaint,  for  the  alleged  insufficiency  of  the&cts 
therein  to  constitute  a  cause  of  action,  was  sustained  by  the 
court;  and,  the  appellants  refusing  to  amend,  judgment  was 
rendered  against  them  for  appellees'  costs. 

From  this  judgment  the  appellants  have  appealed  to  this 
court,  and  have  here  assigned,  as  error,  the  sustaining  of  the 
demurrer  to  their  complaint. 

It  is  conceded  by  the  appellants'  counsel,  in  argument,  that 
the  only  question  presented  for  the  decision  of  this  court,  by 
the  record  of  this  cause  and  the  error  assigned  thereon,  is  the 
constitutionality  of  the  act  of  March  2d,  1877,  Acts  1877, 
Reg.  Sess.,  p.  72,  to  repeal  parts  of  the  act  of  March  13th, 
1875,  repealing  the  act  of  May  14th,  1869,  authorizing  the 
assessment  of  lands  for  plank,  macadamized  and  gravel  road 
purposes,  and  reviving  the  said  act  of  May  14th,  1869,  and 
validating  the  assessments  made  thereunder,  in  certain  cases, 
and  providing  for  the  collection  and  application  thereof. 

The  appellants'  counsel  claim  that  the  act  in  question  is  un- 
constitutional and  void,  and  they  have  supported  their  posi- 
tion in  an  able  and  elaborate  argument.     But  we  can  not  re- 
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gard  the  question  as  an  open  one^  as  this  court  has  repeatedly 
recognized  the  constitutionality  and  validity  of  the  act  under 
eonsideration.  The  State  v.  Stoutj  61  Ind.  143 ;  The  Marion^ 
etc.,  Gravel  Road  Go.  v.  McClure,  66  Ind.  468 ;  Cook  v.  jFw- 
«ow,  66  Ind.  521. 

In  our  opinion;  the  act  is  not  in  conflict  with  any  of  die 
provisions  of  the  constitution^  and;  therefore^  the  demurrer 
to  the  complaint  was  correctly  sustained. 

The  judgment  is  affirmed^  at  the  appellants'  costs. 
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No.  7958. 

Richardson  v.  The  Eagle  Machine  Worbb. 

Master  and  Servant. — Oonirad, — Beeeimon. — Where  a  servant,  hired  for 
a  definite  period,  is  wrongfully  discharged  before  the  time  expires,  he 
may  treat  the  contract  as  continuing  on  his  part,  and  recover  damages 
for  its  breach  by  the  dischai^,  or  he  may  rescind  and  recover  only  for 
wages  actually  earned. 

Same. — Former  A^tjvdioaUon, — Where,  in  such  case,  the  servant  treats  the 
contract  as  continuing,  and  by  suit  recovers  an  amount  equal  to  the 
stipulated  wages  until  the  commencement  of  the  suit,  the  judgment 
bars  a  subsequent  suit  for  damages  for  breach  of  the  contract^  or  for 
further  wages. 

From  the  Marion  Superior  Court. 

C  P.  Jacobs,  for  appellant. 

A.  C.  Harris,  for  appellee. 

. 

NiBLACK,  J. — Suit  by  George  O.  Richardson  against  the 
Eagle  Machine  Works. 

The  complaint  stated  that,  on  the  Ist  day  of  February^  1876, 
the  defendant  employed  the  plaintiff  as  travelling  salesman 
and  agent  for  the  term  of  one  year,  and  agreed  to  pay  him 
$125  per  month,  or  $1,500  per  annum ;  that  the  plaintiff  en- 
tered upon  such  employment  and  continued  in  the  service  of 
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the  defendant  until  the  31st  day  of  October,  1876,  at  which 
time  the  defendant,  without  proper  cause,  discharged  him  from 
its  service  and  refused  to  pay  him  his  proper  wages  from  and 
after  that  date ;  that  afterward,  on  the  20th  day  of  December, 
1876,  the  plaintiff,  having  endeavored  and  failed  to  obtain 
employment  elsewhere,  brought  an  action  against  the  defend- 
ant for  the  sum  of  $192  for  the  unpaid  balance  of  his  salary 
up  to  the  31st  day  of  October,  1876,  and  for  the  further  sum 
of  $250  for  wages  due  the  plaintiff  for  the  month  of  Novem- 
ber and  for  a  part  of  December,  in  the  year  1876,  the  time 
which  had  elapsed  after  his  discharge  as  above  stated ;  that  in 
that  action  the  defendant  claimed  that  the  plaintiff  was  not 
employed  by  the  year,  but  that  under  the  contract  of  employ- 
ment it  had  the  right  to  dismiss  and  discharge  him  at  the  end 
of  any  month,  and  that  it  did,  in  the  exercise  of  that  right, 
accordingly  discharge  him  from  its  service  on  said  31st  day 
of  October,  1876 ;  that  the  question  as  to  the  terms  of  said 
contract  was  properly  put  in  issue  by  the  pleadings  in  that 
action,  and  the  jury  which  tried  the  cause  found  all  the  issues 
in  favor  of  the  plaintiff;  that  the  jury  were  so  limited  by  the 
instructions  of  the  court  that  they  did  notallow  the  plaintiff  his 
salary  later  than  the  20th  day  of  December,  1876,  the  day  on 
which  that  action  was  commenced ;  that  after  the  20th  day  of  De- 
cember, 1876,  and  up  to  the  1  st  day  of  February,  1877,  the  plain- 
tiff endeavored  to  obtain  employment  elsewhere  but  wholly 
&iled,  being  compelled  to  remain  idle  during  that  entire  period 
of  time ;  that  he  was  ready  and  willing  during  all  that  time 
to  serve  the  defendant  under  his  said  contract  of  employment, 
but  the  defendant  refused  to  accept  his  services  or  to  pay  him 
for  the  time  he  was  so  compelled  to  remain  idle  by  reason  of 
its  misconduct  in  discharging  him  from  its  service,  for  which 
he  was  entitled  to  compensation  at  the  rate  of  $126  per  month ; 
that  the  plaintiff  expended  the  sum  of  $60  in  endeavoring  to 
obtain  employment  elsewhere  than  with  the  defendant.  Where- 
fore the  plaintiff  demanded  damages  in  the  sum  of  $217,  and 
general  relief  * 
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A  demurrer  to  the  complaint  was  overruled^  and  upon  a 
trial  at  special  term  there  was  a  verdict  and  judgment  for  the 
plaintiff.  Upon  an  appeal  to  the  general  term^  the  complaint 
was  held  to  be  insufficient  and  the  judgment  at  special  term 
reversed. 

Error  is  assigned  here  upon  the  proceedings  at  general 
term. 

Considerable  uncertainty  existed  at  one  time  as  to  the  proper 
remedy  upon  the  breach  of  a  simple  contract  for  labor  for  a 
specified  time^  or  in  some  specific  undertaking.  But  we  think 
it  may  be  safely  inferred  from  the  recently  decided  cases,  that, 
where  a  servant  has  been  wrongfully  discharged  before  the 
conclusion  of  his  term,  he  may,  in  addition  to  his  right  to  re- 
cover for  wages  already  earned,  treat  the  contract  of  hiringas 
continuing  on  his  part,  and  sue  for  damages  for  the  breach 
by  the  master,  or  he  may  rescind  the  contract  and  recover 
the  value  of  his  services  actually  rendered. 

It  was  formerly  held,  that  where,  in  such  a  case,  the  servant 
treated  the  contract  as  continuing  in  force,  he  might  recover 
what  was  denominated  constructive  wages  for  the  remainder 
of  his  term ;  but  what  might  then  have  been  denominated  con- 
structive wages  is  npw  included  under  the  general  head  of 
damages  resulting  from  the  master's  breach  of  the  contract  of 
employment.  Ricks  v.  Yates,  6  Ind.  115 ;  Moody  v,  Leverich, 
4  Daly,  401 ;  Gandell  v.  Pontigny,  4  Campbell,  374. 

The  amount  sued  for  and  recovered  in  the  former  action  as 
wages  for  November  and  a  part  of  December,  1876,  was, 
therefore,  in  legal  contemplation,  damages,  and  not  in  any 
proper  sense  wages. 

The  plaintiff  having  brought  and  prosecuted  to  final  judg- 
ment one  action  for  the  defendant's  breach  of  the  contract 
sued  on  in  this  case,  his  remedy  for  that  breach  is  exhausted. 
A  party  is  not  permitted  to  split  up  his  cause  of  action  and 
bring  two  suits  for  the  same  breach  of  a  contract,  where,  as  in 
this  case,  full  damages  might  have  -been  demanded  and  recov- 
ered in  the  first  action.     Crosby  v.  Jeroloman,37  Ind.  264* 
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The  court  beloi^  in  general  term  consequently  committed 
no  error  in  reversing  the  judgment  at  special  term. 
The  judgment  is  TffiJd,  with  costs."^ 

Opinion  filed  at  May'  term,  1881. 

Petition  for  a  rehearing  overruled  at  Noyember  term,  1881. 


No.  7924. 

Shields  v.  Smith  et  al* 

Recognizance. — Pleading. — Special  Bail, — In  a  suit  on  a  recognizance  of 
special  bail  against  the  sureties,  joining  also  the  principal  debtor  as  a 
defendant,  the  complaint  averred  sufficient  to  make  it  good  against  the 
sureties,  and  also  that  the  principal  had  placed  in  the  hands  of  the 
sureties  a  sum  of  money  named,  to  secure  them. 

Heidy  that  a  demurrer  by  the  principal  debtor  should  have  been  sustained. 

Sams. — Aruwer. — ^An  an&wer  in  such  case  bv  special  bail,  that  after  judg- 
ment against  S.,  principal  debtor,  they  surrendered  his  body  "  in  execu- 
tion ;  that  by  virtue-  of  said  execution  the  sheriff  of  M.  county  im- 
prisoned said  S.  in  the  jail  of  said  county,  in  said  cause,  until  he  was 
discharged  by  due  process  of  law,  and  by  the  judge  of  the  M.  Circuit 
Court,"  though  awkwardly  drawn,  is  good  on  demurrer. 

Same. — Surrender, — Release, — ^An  answer  by  the  sureties  in  such  case,  that 
they  offered  to  surrender  the  body  of  the  principal  debtor,  and  that  the 
plaintiff  requested  them  not  to  do  so,  and  agreed  to  release  them  from 
the  recognizance  if  they  would  not  make  the  surrender,  is  good  on  de- 
murrer. 

SpbciaIi  Bail. — Liability, — Discharge. — EMenoe. — Special  bail  is  not  sub- 
ject to  liability,  where  the  principal  debtor,  having  been  surrendered,  is 
discharged  by  due  process  of  law ;  and  a  record  of  proceedings  in  habeas 
eorjius,  showing  such  discharge,  is  proper  evidence  of  the  discharge,  and 
can  not  be  impeached  collaterally. 

Same. — Intiruetums. — In  a  suit  upon  a  recognizance  of  special  bail,  an  in- 
struction to  the  jury  declaring  correctly  the  legal  effect  of  the  recogni- 
zance, is  proper. 

Same. — Harmless  Error. — An  instruction  in  such  case, -that  after  judg- 
ment the  body  of  the  principal  debtor  might  have  been  taken  in  execu- 
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tion  and  committed  to  jail  for  a  period  of  ten  or  fifteen  days,  thon^ 
erroneous  (B.  S.  1881,  section  865),  is  harmless  to  the  plaintiff. 

From  the  Monroe  Circuit  Court. 

J.  W.  Buakirk  and  H,  (7.  Duncan,  for  appellant. 
J.  H.  Louden  and  i2.  W.  HEerSy  for  appellees. 

Elliott,  C.  J. — ^Appellant  was  the  plaintiff  below,  and  in 
liis  complaint  alleges  that  he  filed  a  complaint  against  the  ap- 
pellee Smith,  in  an  action  for  the  recovery  of  $144.03 ;  that 
summons  was  issued  and  served ;  that  with  his  complaint  he 
fil^d  an  affidavit  and  bond  and  obtained  an  order  for  the  ar- 
rest of  said  Smith ;  that  the  arrest  was  duly  made,  and  that 
the  appellees  became  bail  for  Smith,  and  their  undertaking 
was  entered  upon  the  back  of  the  writ ;  that  the  action  ^was 
afterwards  tried  and  a  judgment  rendered  in  appellant's  favor 
against  Smith;  that  the  judgment  directed  an  execution 
against  the  body  of  Smith ;  that  the  judgment  was  not  paid 
nor  the  body  surrendered.  It  is  also  alleged  that  Smith  had 
at  the  time  of  his  arrest  two  hundred  dollars,  and  that  he 
gave  one  hundred  and  fifty  dollars  of  this  sum  to  Carr  and 
McLaughlin,  to  secure  them  against  loss  on  their  recogni- 
zance of  special  bail  entered  for  him. 

The  complaint  does  not  state  a  cause  of  action  against 
Smith.  The  &ct  that  he  had  money  when  arrested,  and  ihai 
he  gave  part  of  it  to  his  bail  to  secure  them  against  loss,  does 
not  render  him  liable  upon  the  recognizance  of  special  bail. 
Upon  such  an  undertaking  as  that  sued  on,  the  recognizors, 
and  nobody  else,  are  liable.  The  complaint  is  founded  upon 
the  recognizance,  and  not  upon  any  contract  between  the  ap- 
pellees themselves.  In  the  transaction  between  the  appellees 
the  appellant  had  no  interest.  He  was  neither  a  party  nor  a 
privy.  No  rights  of  his  were  invaded.  Smith's  demurrer 
was  properly  sustained. 

The  second  paragraph  of  the  answer  of  Carr  and  McLaugh- 
lin is,  omitting  the  merely  formal  parts,  as  follows :  '*  The 
defendants  admit  the  execution  of  the  recognizance  of  special 


NOVEMBER  TERM,  1881.  427 

4 

Shields  v.  Smith  el  oL 

\>SL\\y  but  say  that  at  the  proper  time^  at  the  next  term  of  the 
Monroe  Circuit  Courts  the  defendant  George  Smith  appeared 
to  the  action  in  which  said  recognizance  was  executed,  and 
<;onte8ted  the  same,  and,  after  judgment  therein  against  him, 
said  defendants  surrendered  the  body  of  said  George  Smith  in 
execution ;  that,  by  virtue  of  said  execution,  the  sheriff  of 
Monroe  county  imprisoned  said  Smith  in  the  jail  of  said 
county,  in  said  cause,  until  he  was  discharged  by  due  process 
of  law,  and  by  order  of  the  judge  of  the  Monroe  Circuit 
Court/' 

One  of  the  objections  urged  against  this  answer  is,  that  it 
does  not  show  the  surrender  of  the  body  of  Smith  on  the 
execution  issued  in  appellant's  action.  We  think  it  does. 
Some  of  the  clauses  of  the  answer  are  awkwardly  placed ;  as, 
for  instance,  the  words,  ^'  in  said  cause,"  but  still  there  is 
enough  to  show  a  compliance  with  the  condition  of  the  recog- 
nizance. It  is  a  good  defence  to  an  action  upon  a  special 
recognizance  of  bail  to  show  that  the  body  of  the  person,  for 
whom  the  bail  was  entered,  was  surrendered  to  the  proper 
officer,  upon  the  writ  issued  in  the  action  wherein  the  recog- 
nizance was  executed. 

Another  objection  stated  to  this  answer  is,  that  it  does 
not  show  that  the  recognizors  were  exonerated  by  the  dis- 
eharge  of  Smith.  We  do  not  understand  the  law  to  require 
that  they  must  show  that  the  principal  remained  in  prison  un- 
til discharged  by  judicial  sentence  or  operation  of  law.  The 
recognizance  is  general  in  form.  It  reads  thus :  '^  We,  B. 
W.  Carr  and  C.  D.  McLaughlin,  acknowledge  ourselves  spe- 
cial bail  for  the  within  named  George  Smith,  in  the  action 
specified  in  the  within  order  of  arrest."  Such  force  and 
meaning  as  it  has  the  statute  gives.  The  statute  is  as  fol- 
lows: '^Any  such  recognizance  of  special  bail  shall  only 
amount  to  an  undertaking  that  the  defendant  will  surrender 
his  body,  or  the  money,  property  and  effects,  or  the  value 
thereof,  held  or  owned  by  him  at  the  time  of  making  such 
affidavit,  and  in  de&ult  of  such  surrender  the  surety  in  such 
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recognizance  shall  only  be  liable  for  the  amount  of  the  prop- 
erty, moneys  and  effects  which  the  plaintiff  may  show  the  de- 
fendant to  have  held  or  owned  at  the  time  of  making  such 
affidavit^  exceeding  the  amount  exempt  from  execution." 
The  answer  shows  the  surrender  of  Smith's  body,  and,  show- 
ing this,  meets  and  overthrows  the  allegations  of  the  com- 
plaint charging  a  breach  of  the  recognizance.  Courts  can 
not  stretch  the  effect  of  a  recognizance  beyond  the  limit  ex- 
pressly placed  upon  it  by  statute.  Sureties  are  never  held 
beyond  the  terms  of  their  contract,  and  this  statute  clearly 
and  explicitly  limits  and  defines  the  terms  and  conditions  of 
such  contracts  as  that  under  examination. 

The  third  paragraph  of  the  answer  avers  that  the  appellees 
Carr  and  McLaughlin  offered  to  surrender  the  body  of  their 
principal ;  that  the  appellant  requested  and  directed  them  not 
to  do  so,  and  agreed  with  them  that,  if  they  would  not 
surrender  Smith's  body,  he,  appellant,  would  release  them 
from  their  undertaking.  We  regard  this  answer  as  sufficient 
The  appellant  has  no  just  reason  to  complain  of  that  which 
was  done  at  his  own  request.  He  can  not  escape  the  conse- 
quences flowing  from  a  state  of  affairs  which  he  himself  caused 
to  exist ;  volenti  non  fit  injuria. 

It  is  complained  that  the  court  erred  in  admitting  in  evi- 
dence the  record  of  the  proceedings  upon  a  petition  for  hcAeas 
corpus  filed  by  Smith,  and  upon  which  he  was  discharged.  It 
may  not  have  been  necessary  for  the  appellees  to  have  intro- 
duced this  evidence ;  if  so,  its  introduction  could  have  done 
the  appellant  no  harm.  The  evidence  was,  however,  not  in- 
competent. Where  the  principal  is  discharged  by  due  pro- 
cess of  law,  there  is  no  liability  at  all  upon  the  part  of  his  bail. 
White  V.  Guest,  6  Blackf.  228 ;  2  R.  S.  1876,  p.  86,  sec.  117. 
The  judgment  in  the  habeas  corpus  c^Lse  declares  that  the  prin- 
cipal was  never  liable  to  arrest.  Whetherthis  judgment  was 
right  or  wrong  can  not  be  here  determined.  Until  set  aside 
in  some  legal  manner,  it  is  conclusive.  *  It  is  useless  for  coun- 
sel to  argue  that  a  judgment  can,  in  such  a  case  as  this,  be 
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collaterally  impeached  for  errors  committed  upon  the  trial. 
The  rule  forbidding  it  is  rudimental. 

The  first  instruction  given  by  the  court  states  the  legal  ef- 
fect of  the  recognizance  sued  on  as  follows :  "  That  is,  they," 
the  appellees  Carr  and  McLaughlin,  '^became  Smith's  surety 
that  he  would  surrender  his  body  or  the  money  or  the  prop- 
erty or  the  value  thereof  held  or  owned  by  him,  said  Smith, 
at  the  date  of  the  affidavit  on  which  the  order  of  arrest  was 
had,  or,  in  default  of  this  surrender,  they  would  pay  the  value 
of  such  property,  in  money,  which  the  plaintiff  in  that  action 
might  show  defendant  Smith  held  or  owned  at  the  date  of 
such  affidavit,  exempt  from  execution." 

The  legal  effect  ascribed  to  the  appellees'  undertaking  by 
this  instruction  is  that  fixed  upon  it  by  statute.  No  relevant 
instruction  can  be  faulty  which  gives  to  a  contract  the  construc- 
tion which  a  positive  statute  declares  it  shall  have.  Especially 
is  this  so  in  cases  where,  without  the  statute,  the  contract 
would  not  be  full  enough  to  create  any  liability  at  all. 

In  one  of  the  clauses  of  the  second  instruction  the  jury  were 
told,  in  substance,  that  after  final  judgment  the  body  of  the 
debtor  may  be  taken  in  execution  and  committed  to  jail  for  a 
period  of  ten  or  fifteen  days.  The  court  was  mistaken  as  to 
the  time  for  which  the  debtor  may  be  imprisoned,  for  the  stat- 
ute provides  that  the  debtor  shall  be  held  for  such  time  as  the 
court  may  direct,  not  exceeding  ten  days.  2  R.  S.  1876,  p. 
86,  section  112.  The  error  was,  however,  a  harmless  one.  It 
could  not  have  possibly  injured  the  appellant.  Judgments 
are  not  reversed  for  harmless  errors. 

The  questions  presented  upon  the  other  instructions  are  the 
same  in  principle  as  those  discussed  and  decided  upon  the 
pleadings. 

There  is  no  error  in  the  record  warranting  a  reversal. 

Judgment  affirmed. 
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LiQUOB  Law. — License. — Date* — A  license  to  sell  intozicatiDg  liquor,  un- 
der the  law  of  March  17th,  1875,  should  bear  date  of  the  day'  when 
issued,  takes  effect  from  that  date,  and  does  not  relate  back  to  the  order 
of  the  board  of  commissioners  granting  the  license,  though  so  dated, 
so  as  to  legalize  sales  made  between  the  date  of  the  order  and  the  issuing 
of  the  license.  Vcamoy  v.  The  Siate,  64  Ind.  447,  and  I^  StaU  v.  WUoaz, 
66  Ind.  557,  overruled. 

Same. — Bond. — ^The  license  can  not  lawfully  issue  until  the  licensee  has 
given  the  bond  required  bj  law,  and  such  bond  does  not  cover  trans- 
actions which  occurred  before  its  execution. 

Same. — Statutes. — BepeaL — ^The  12th  section  of  the  liquor  law  of  1875  is  not 
repealed  by  section  249  of  the  act  of  1881  concerning  public  offences. 

Same. — Crimincd  Law. — Information  aiid  Affidavit. — Name  <^  Accused. — iVoc- 
tice. — AmendmenL — An  affidavit  and  information,  in  a  prosecution  for  sell- 
ing intoxicating  liquor  without  license,  must  name  or  in  some  waj 
designate  the  accused,  and,  if  the  information  omits  the  name,  it  shoaldy 
on  motion,  be  quashed.  In  the  lower  court  the  information  might 
have  been  amended  to  conform  to  the  affidavit,  but,  over  a  motion  to 
quash,  it  will  not  be  regarded  as  amended  on  appeal. 

From  the  Henry  Circuit  Court. 

D.  W.  Chambers  and Hedges,  for  appellant. 

D.  P.  Baldwiuy  Attorney  Greneral^  L.  P.  Newby,  Prosecuting^ 
Attorney,  W.  W,  Thornton  and  J".  M,  Brown,  for  the  State. 

Woods,  J. — The  appellant  was  convicted  and  adjudged  to 
pay  a  fine  of  $20  for  selling  intoxicating  liquor,  in  a  quantity 
less  than  a  quart,  without  a  license  so  to  do.  The  principal 
questionf  in  the  case,  which  is  presented  in  different  ways,  is, 
whether,  in  law  and  in  fact,  the  appellant  had  a  license  at  the 
time  of  the  sale.  This  appeal  might  be  disposed  of  without 
looking  beyond  the  information,  which  must  be  held  bad ; 
but  the  question  stated,  as  well  as  another  question  which  we 
pass  upon,  besides  being  of  general  importance,  will  neces- 
isarily  be  involved  in  another  trial,  if  the  information  shall  be 
amended,  as  it  may  be ;  and  we  therefore  deem  it  best  to  de- 
cide them  now.  Thei*e  is  no  dispute  concerning  the  fiu^ts^ 
which  are  substantially  as  follows : 
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On  the  22d  of  September,  1881,  upon  consideration  of  the 
petition  of  the  appellant,  the  board  of  commissioners  of  the 
county  found  that  he  was  a  suitable  person  to  receive  a  li- 
cense, and  ordered,  ^^that  in  case  he  complies  with  the  stat- 
ute in  this  and  like  cases  made  and  provided,  and  files  with 
the  auditor  the  treasurer's  receipt  for  the  sum  of  $100,  then 
the  auditor  shall  issue,  in  the  name  of  the  board  of  commis- 
sioners of  the  county  of  Henry,  and  the  State  of  Indiana,  a 
license  to  the  said  John  N.  Keiser  to  sell  intoxicating  liquor 
as  prayed  for  in  the  petition  in  this  behalf/' 

The  petition  and  proof  of  notice  were  not  put  in  evidence. 

On  the  24th  day  of  November,  1881,  the  appellant  filed 
with  the  auditor  the  treasurer's  receipt,  and  also  a  bond,  and 
the  auditor,  having  indorsed  his  approval  thereon,  on  the 
same  day  made  out  and  signed  a  license,  which  the  defendant 
left  with  the  auditor,  and  which,  after  this  prosecution  had 
been  commenced,  was  delivered  to  his  attorney  for  the  appel* 
lant's  use.  The  license  was  put  in  evidence.  It  reads: 
"This  certifies  that  license  has  been  granted  by  the  board  of 
commissioners  of  Henry  county,  State  of  Indiana,  to  John  N. 
Keiser,  for  one  year  from  the  22d  day  of  September,  1881,  to 
sell  spirituous,  vinous  and  malt  liquors,  in  a  less  quantity  than 
a  quart  at  a  time,  with  the  privilege  of  allowing  the  same  to 
be  drank  upon  the  premises,"  etc. 

The  bond  given  by  the  appellant  bears  date  November  24th^ 
1881,  and  is  in  the  usual  form,  the  condition  reading,  "  Now 
therefore,  if  the  said  John  N.  Keiser  shall  keep  an  orderly 
and  peaceable  house,  and  shall  pay  all  fines  and  costs  or  dam-^ 
ages,  and  pay  all  judgments  for  civil  damages  growing  out  of 
unlawful  sales,  that  may  be  assessed  against  him  for  any  vio- 
lation of  the  provisions  of  said  act,  then,"  etc. 

The  sale  for  which  the  appellant  was  convicted  was  made 
after  the  date  of  the  order  of  the  board  of  commissioners,  and 
before  the  payment  by  the  appellant  of  the  license  fee  to  the 
treasurer,  and  the  giving  and  approval  of  the  bond,  and  the 
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issuing  of  the  license.     The  affidavit,  on  which  the  prosecu- 
tion is  based,  was  made  on  the  23d  day  of  November,  1881. 

The  statutory  provisions  relevant  to  the  granting  of  license 
are  found  in  the  act  of  March  17th,  1875.  1  R.  S.  1876, 
page  869.  The  1st  section  of  this  act  declares  it  unlawfiil 
to  sell  intoxicating  liquors  in  a  quantity  less  than  a  quart  at 
a  time,  "without  first  procuring  *  *  a  license  as  hereinafter 
provided."  The  3d  section  prescribes  the  notice  which  the 
applicant  shall  give  of  his  petition.  The  4th  section  pro- 
vides that  the  board  "  shall  grant  a  license  to  such  applicant 
upon  his  giving  bond  to  the  State  of  Indiana,  with  at  least 
two  freehold  sureties,  resident  within  said  county,  to  be  ap- 
proved by  the  county  auditor,  *  *  conditioned  that  he  will 
keep  an  orderly  and  peaceable  house,  and  that  he  will  pay 
all  fines  and  costs  that  may  be  assessed  against  him  for  any 
violations  of  the  provisions  of  this  act,  and  for  the  payment  of 
all  judgments  for  civil  damages  growing  out  of  unlawful  sales, 
as  provided  for  in  this  act,  which  bond  shall  be  filed  with  the 
auditor  of  said  county :  *  *  Provided,  That  no  appeal  taken 
by  any  person  from  the  order  of  the  board  granting  such 
license  shall  operate  to  estop  the  person  receiving  such  license 
from  selling  intoxicating  liquor  thereunder,  until  the  close  of 
the  next  term  of  the  court,  in  which  such  appeal  is  pending, 
at  which  such  cause  might  be  lawfully  tried.  And  he  shall 
not  be  liable  as  a  seller  without  license  for  sales  made  during 
the  pendency  of  such  appeal,"  etc. 

"  Sec.  7.  Upon  the  execution  of  the  bond  as  required  in 
the  fourth  section  of  this  act  and  the  presentation  of  the  order 
of  the  board  of  commissioners,  granting  him  license,  and  the 
county  treasurer's  receipt,  *  *  *  the  county  auditor  shall 
issue  a  license  to  the  applicant  for  the  sale  of  such  liquors,  as 
he  applied  for,  *  *  *  which  license  shall  specify  the  name 
of  the  applicant,  the  place  of  sale,  and  the  period  of  time  for 
which  such  license  is  granted. 

"  Sec.  8.  No  license,  as  herein  provided,  shall  be  granted 
for  a  greater  or  less  time  than  one  year. 
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"Sec.  12.  Any  person  not  being  licensed  according  to 
the  provisions  of  this  act,  who  shall  sell  or  barter,  directly  or 
indirectly,  any  spirituous,  vinous  or  malt  liquors  in  a  less 
quantity  than  a  quart  at  a  time,  *  *  *  shall  be  deemed  guilty 
of  a  misdemeanor,  and,  upon  conviction  thereof,  shall  be  fined 
in  any  sum  not  less  than  twenty  nor  more  than  one  hundred 
dollars,  to  which  the  court  or  jury  trying  the  cause  may  add 
imprisonment,  ill  the  county  jail,  of  not  less  than  thirty  days 
nor  more  than  six  months." 

Upon  the  question  involved  the  cases  in  this  State  are  not 
in  harmony.  The  earlier  cases  support  the  ruling  of  the 
circuit  court.  Wiles  v.  The  States  33  Ind.  206;  Schlict  v. 
The  J^ate,  31  Ind.  246;  Houser  y.  The  State,  18  Ind.  106. 
Contra,  Vannoy  v.  The  State,  64  Ind.  447 ;  The  State  v.  Wil- 
cox, 66  Ind.  557 ;  KeOey  v.  The  State,  69  Ind.  418. 

The  authorities  elsewhere  seem  to  be  in  accord  with  the 
earlier  cases  here.  BoldiLc  v.  Randall,  107  Mass.  121 ;  The 
State  V.  Hughes,  24t  Mo.  147 ;  Edwards  v.  The  State,  22  Ark. 
253 ;  Brown  v.  The  State,  27  Tex.  335 ;  Laivrence  v.  Oraxyy, 
11  Johns.  179.  See  note  to  The  State  v.  Wilcox,  supra,  9 
Cent.  L.  Jour.  408. 

The  Texas  court,  in  the  case  cited,  says:  "The  law  pro- 
vides that  no  person  or  firm  shall  sell  spirituous,  vinous,  or 
other  intoxicating  liquors,  in  quantities  less  than  one  quart, 
without  first  having  obtained  license  therefor,  in  the  manner 
prescribed  by  the  act  of  February  2d,  1856.  The  order  of 
the  county  court  to  the  clerk  thereof  to  issue  a  license  to  the 
applicant,  does  not,  of  itself,  authorize  the  applicant  to  retail 
liquors,  but  only  authorizes  the  issuance  of  a  license  to  do  so, 
after  the  applicant  shall  have  complied  with  all  the  pre-requi- 
sites  of  the  law.  In  this  case,  the  clerk  of  the  county  court 
ought  to  have  made  the  license  prospective.  After  the  appli- 
cant had  produced  to  the  clerk  of  the  county  court  the  county 
treasurer's  receipt  for  the  amount  of  money  paid  by  the  appli- 
cant, the  license  ought  then  to  have  been  granted,  to  take  effect 
Vol.  78.-28 
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from  that  time,  and  not  from  the  time  when  the  county  court 
acted  upon  the  application.  Any  other  practice  would  enable 
the  applicant,  who  had  taken  the  preliminary  steps  in  the  county 
court  to  obtain  license,  to  take  the  chances  of  violating  the 
law  with  impunity,  reserving  to  himself  the  means  of  defend- 
ing himself  successfully  against  a  prosecution,  if  it  became 
apparent  that  one  was  about  to  be  instituted/' 

In  the  Arkansas  case  it  is  held,  under  a  statute  forbidding 
sales  by  retail  without  license,  that  "  though  jurisdiction  is 
conferred  on  the  county  court  to  grant  a  license,  in  such  cases, 
to  operate  prospectively,  yet  it  has  no  jurisdiction  or  power 
to  make  the  license  operate  retrospectively ;  or  in  other  words, 
to  cure  a  past  offence,  or  legalize  a  crime." 

The  Supreme  Court  of  Missouri,  upon  a  state  of  fibcts  es- 
sentially the  same  as  those  disclosed  in  this  record,  said : 
*'  The  order  is  not  the  license ;  and  when  the  license  is  ob- 
tained and  dated,  it  looks  forward,  not  backward.  It  can  not 
have  relation  back  so  as  to  cover  the  intermediate  space.  The 
order  for  a  license  would  not  protect  him,  if  he  sold  liquors 
(intoxicating)  before  he  thought  proper  to  obtain  his  license; 
if  so,  he  would  not  trouble  himself  to  get  a  license.  But  it 
is  the  license  to  sell  that  gives  the  seller  the  protection  under 
the  law,  and  this  court  can  not  sanction  the  doctrine  of  relation 
back  in  such  cases.  The  clerk  of  the  county  court  very  prop- 
erly dated  his  license  when  it  was  issued ;  he  referred  to  the 
previous  order  of  the  county  court,  thereby  showing  his  au- 
thority to  issue  the  license — not  that  the  license  was  to  have 
operation  and  vitality  so  long  before  it  was  in  being." 

The  Massachusetts  case  is  perhaps  not  fully  in  point,  but 
nevertheless  affords  support  to  the  doctrine  of  the  other  cases. 

Lawrence  v.  Oracy,  supra,  was  an  action  to  recover  a 
penalty  under  a  statute,  for  retailing  spirituous  liquors  with- 
out license.  The  defendant  showed  that  he  had  paid  the  li- 
cense fee  and  had  a  parol  license.  The  statute,  however,  pre- 
scribed a  written  license,  and  the  court  held  that  none  other 
would  do. 
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The  authorities,  almost  without  exception,  seem  to  concur 
in  requiring,  in  respect  to  the  obtaining  of  the  required  li- 
cense, a  strict  compliance  with  the  law.  See,  besides  cases 
already  cited,  Kadgihn  v.  Cily  of  BlocminffUm,  58  111.  229 ; 
Spake  V.  Peaphy  89  111.  617 ;  C(ymmonweoUhY.  Blackington,  24 
Pick.  362 ;  State  v.  Shaw,  32  Me.  570 ;  Mo  WiUiams  v.  PhiUipSy 
51  Miss.  196 ;  Oommisaioners,  etc.,  v.  Bobinsony  16  Minn.  381 ; 
The  State  v.  Tem/y  35  Texas,  366  ;  State  v.  Fishery  33  Wis.  154. 

In  the  case  of  City  Council  of  Charleston  v.  Corleis,  2 
Bailey  (S.  C.)  186,  it  was  held  that  a  license  from  the  city  to 
retail  spirituous  liquors  from  a  day  past  was  a  release  of  the 
penalties  for  retailing  without  license  subsequent  to  that  day 
and  before  the  taking  out  of  the  license.  But  it  seems,  in 
that  case,  that  there  was  an  ordinance  authorizing  the  city 
council  to  grant  licenses  at  any  time,  but  declaring  expressly 
that  they  should  '^  relate  back  to  the  regular  semi-annual  pe^ 
riods  of  April  and  October."  The  case  can  not,  therefore,  be 
said  to  be  at  variance  with  the  general  current  of  decisions  on 
the  subject. 

In  Wiles  v.  The  StaiCy  33  Ind.  206,  the  holding  of  this  court 
was  expressed  in  the  following  language :  ^'  The  order  of  the 
county  board  is  not  the  license,  nor  does  it  alone  confer  the 
power  to  retail.  It  is  but  one  of  the  preliminary  steps  in 
procuring  the  license.  The  order  may  be  made,  but  the  ap- 
plicant may  refuse  to  pay  the  fee  or  execute  the  bond,  without 
which  he  is  not  entitled  to  the  license.  It  is  the  license  itself, 
properly  procured,  that  confers  the  right  to  retail  under  the 
statute,  and  until  it  is  issued  no  such  right  is  conferred. 
Schliet  V.  The  State,  31  Ind.  246.  It  is  made  a  penal  offence 
to  sell  intoxicating  liquors  by  a  less  quantity  than  a  quart  at 
a  time,  or  to  sell  in  any  quantity  to  be  drunk  or  suffered  to 
be  drunk  in  the  vender's  house,  out-house,  etc.,  without  such 
license,  and  it  is  not  in  the  power  of  the  county  board  or  the 
auditor  to  grant  a  license  extending  back  to  a  prior  date,  so 
as  to  cover  offences  already  committed.  The  license  can  only 
take  effect  from  the  date  it  is  issued.'* 
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This  seems  to  be  the  true  and  consistent  doctrine,  and,  not- 
withstanding the  later  cases^  we  deem  it  best  to  return  to  it. 

It  may  be  observed,  with  reference  to  the  fiwts  of  the  case 
before  us,  that  the  bond  which  the  appellant  gave  was  entirely 
prospective  in  its  terms,  as,  indeed,  the  statute  seems  clearly 
to  contemplate  that  it  should  be,  and  it  would  hardly  be  con- 
tended that  his  bondsmen  were  made  liable  by  that  instru- 
ment to  pay  fines  and  costs  or  civil  damages,  which  might  be 
adjudged  against  the  appellant  on  account  of  anything  done 
before  the  bond  was  made,  though  done  after  the  order  of  the 
board  for  the  granting  of  the  license.  The  law  plainly  re- 
quires that  the  licensed  seller  of  intoxicating  liquors  shall  be 
under  bond,  with  sureties,  conditioned  as  prescribed  in  the 
statute.  He  can  not  be  under  license  unless  at  the  same  time 
under  bond.  The  appellant,  at  the  time  of  the  sale  in  ques- 
tion, had  not  given  bond  and  had  no  license,  and  though  it 
should  be  held  that,  under  some  circumstances,  the  license 
might  relate  back,  it  can  not  be  held  in  this  case,  for  the  reason, 
if  no  other,  that  the  appellant  had  given  no  bond  at  the  time 
of  the  sale  on  which  the  prosecution  is  based. 

The  next  question  arises  upon  the  giving  and  refusing  of 
instructions.  The  appellant  asked  the  court  to  charge  that 
the  punishment  which  might  be  inflicted,  if  he  was  found 
guilty,  was  a  fine  of  not  less  than  $5  nor  more  than  $200.  The 
court  refused  this,  and  instructed  according  to  the  12th  sec- 
tion of  the  act  of  March  17th,  1875,  which,  as  we  have  seen, 
fixes  the  minimum  of  punishment  at  $20. 

It  is  claimed  by  the  appellant  that  section  12  of  that  act  is 
impliedly  repealed  by  section  249  of  the  act  of  1881,  concern- 
ing public  oflences,  which  section  reads  thus :  "  Whoever,  by 
himself  or  agent,  transacts  any  business  or  does  any  act  with- 
out a  license  therefor,  when  such  license  is  required  by  any 
law  of  this  State,  shall  be  fined  not  more  than  $200  nor  less 
than  $5." 

In  the  case  of  Sanders  v.  The  Staie,  77  Ind.  227,  it  was  con- 
tended, on  other  grounds,  that  section  12  had  been  repealed. 
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and  that  the  right  to  prosecute  for  ofiPences  committed  against 
its  provisions  while  in  force  had  not  been  saved.  We  held 
otherwise/and^  in  the  opinion^  suggested  that  if  there  had 
been  a  repeal  of  the  section,  it  was  by  implication  from  sec- 
tion 249  aforesaid.  But  it  is  a  well  settled  rule  that  repeals 
by  implication  are  not  favored ;  and  general  provisions,  such 
as  section  249,  will  not  be  construed  as  superseding  a  prior 
special  provision  in  reference  to  a  particular  subject.  Section 
249  is  to  be  construed  as  applying  to  any  transaction,  busi- 
ness or  trade,  for  which  the  law  requires  a  license,  without 
providing  a  special  penalty  for  &iling  to  obtain  it.  The 
sections  under  consideration  may  well  stand  together ;  there 
is  no  necessary  conflict  between  them,  and  the  one  therefore 
does  not  repeal  the  other.  Sedgwick  Statutory  and  Consti- 
tutional Law,  97-107;  Potter's  Dwarris  Statutes,  154-158 
and  notes.  Said  12th  section  appears  in  the  B.  S.  1881,  as 
section  5320. 

The  further  point  is  made  and  must  be  sustained,  that  the 
information  is  insufficient,  because  it  does  not  show  that  the 
appellant  committed  the  alleged  offence.  So  much  of  the  in- 
formation, as  is  necessary  to  present  the  question,  is  of  the 
tenor  following,  to  wit : 

"State  of  Indiana.         \        Henry  Circuit  Court, 

J  Nov.  Term,  1881. 

"L.  P.  Newby,  prosecuting  attorney,''  etc.,  "informs  the 
Circuit  Court  of  Henry  county,  and  State  of  Indiana,  that  on 
or  about  the  15th  day  of  November,  1881,  at  said  county  of 
Henry,  and  State  of  Indiana,  did  then  and  there 

unlawfully  sell,"  etc., "  he,  the  said  John  N.  Keiser,  not  then 
and  there  being  licensed." 

It  will  be  observed  that  the  name  of  the  one  accused  of 
conmiitting  the  offence  is  omitted.  Counsel  for  the  State  in- 
sist that  the  affidavit  and  information  must  be  considered  to- 
gether, that  the  latter  was  amendable  by  the  former,  and  that 
^^this  court  must  presume  that  it  was  amended."    We  can 


438  SUPREME  COURT  OF  INDIANA, 

Reiser  «.  The  Stote. 

not  indulge  presumptions  inconsistent  with  the  record; 
neither  can  we  treat  the  case  as  if  the  amendment  had  been 
made.  The  criminal  code^  Revision  of  1881^  section  1756, 
provides  that  no  indictment  or  information  shall  be  deemed 
invalid^  set  aside  or  quashed,  among  other  reasons,  ^^  Sixth, 
For  any  surplusage  or  repugnant  allegation,  when  there  is 
sufficient  matter  alleged  to  indicate  the  crime  and  person 
charged.^'  The  plain  implication  from  this,  and  from  general 
principles  as  well,  is,  that  if  an  information  fidls  to  name  or 
otherwise  distinctly  indicate  the  person  charged,  it  must  be 
held  bad  on  appeal,  after  a  motion  to  quash  has  been  over- 
ruled. The  court  below  might  doubtless  have  permittA  an 
ionendment,  to  conform  the  information  to  the  affidavit,  bat 
this  not  having  been  done,  the  judgment  must  be  reversed. 
There  must  be  a  good  information  as  well  as  a  good  affidavit 

The  judgment  of  the  circuit  court  is  therefore  reversed, 
and  the  case  remanded  with  instructions  to  sustain  the  motion 
to  quash  the  information. 

WoRDEN  and  HowK,  JJ. — We  concur  with  the  court 
in  holding  that  the  information  in  this  case  was  insufficient^ 
and  that  section  12  of  the  act  of  March  17th,  1875,  regulatr 
ing  and  licensing  the  sale  of  intoxicating  liquors,  is  still  in 
full  force.  But  we  can  not  concur  in  the  views  expressed  in 
the  opinion  of  Woods,  J.,  speaking  for  the  majority  of  the 
court,  in  reference  to  the  operation  and  effect  of  the  appel- 
lant's license,  or  to  the  time  when  such  license  ought  to  have 
been  dated.  Upon  these  points,  we  adhere  to  the  views  ex- 
pressed in  Vannoy  v.  The  State,  64  Ind.  447,  and  The  Stcdt  v. 
WiloQX,  66  Ind.  557. 
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MoBTGAOE. —  Foredomire, — DeoedenU?  Eriates. — Heirs. — Oontidaratiofi, — iVe- 
ensting  DebL — Tnsohejiey, — In  an  action  against  the  heirs  and  administra- 
tor of  a  deceased  mortgagor,  to  foreclose  mortgages,  answers  that  the 
mortgages  were  given  to  secure  pre-existing  debts,  there  being  no  new 
consideration  therefor,  and  that  the  decedent's  estate  was  insolvent,  con- 
tain no  defence. 

8ake. — ExigLing  Indebtedness. — Privity. — ^An  existing  indebtedness  is  a  suffi- 
cient consideration  to  support  a  mortgage  as  between  mortgagor  and 
mortgagee.  If  obligatory  upon  the  mortgagor  in  his  lifetime,  the  mort- 
gage is  valid  against  those  in  privity  with  him  by  representation. 

Same. — Insolvenicy  of  Estate. — Preened  Debts. — Mortgages  of  a  decedent  were 
not  invalidated  by  the  insolvency  of  his  estate ;  but  under  sections  108 
and  109,  2  B.  S.  1876,  p.  534,  were  preferred  debts  as  to  the  personalty. 

Same. — Beeording. — That  a  mortgage  was  not  recorded  within  the  time  pre- 
scribed by  statute,  is  not  a  defence  that  can  be  made  by  the  administr?.- 
tor  and  heirs  of  the  deceased  mortgagor. 

From  the  Warren  Circuit  Court. 

J.  McCabe,  for  appellants. 
J.  M.  Babb,  for  appellee. 

Newgomb,  C. — ^This  was  an  action  by  the  appellee  against 
the  heirs  and  administrator  of  Greorge  Pence,  deceased,  to 
foreclose  two  mortgages  executed  by  said  George  in  his  life- 
time to  the  appellee.  Both  mortgages  were  upon  the  same 
tract  of  land,  but  were  given  at  different  dates.  The  first  was 
to  secure  six  promissory  notes  of  said  George,  payable  to  the 
appellee,  all  of  which  were  past  due  when  the  mortgage  was 
executed.  The  second  mortgage  was  to  secure  six  additional 
notes,  and  also  the  notes  mentioned  in  the  first  mortgage. 
Each  mortgage  contained  a  promise  to  pay  the  several  notes 
secured  thereby. 

The  administrator  answered  that  the  mortgages  were  given 
and  executed  without  any  consideration  whatever ;  that  the 
estate  of  George  Pence  was  insolvent,  and  that  to  pay  his 
debts  it  would  be  necessary  to  reduce  all  of  said  real  estate  to 
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not  indulge  presumptions  inconsistent  with  the  record; 
neither  can  we  treat  the  case  as  if  the  amendment  had  been 
niade.  The  criminal  code,  Revision  of  1881,  section  1756, 
provides  that  no  indictment  or  information  shall  be  deemed 
invalid,  set  aside  or  quashed,  among  other  reasons,  ^^  Sixth, 
For  any  surplusage  or  repugnant  allegation,  when  there  is 
sufficient  matter  alleged  to  indicate  the  crime  and  person 
charged/'  The  plain  implication  from  this,  and  fix)m  general 
principles  as  well,  is,  that  if  an  information  fidls  to  name  or 
otherwise  distinctly  indicate  the  person  charged,  it  must  be 
held  bad  on  appeal,  after  a  motion  to  quash  has  been  over- 
ruled. The  court  below  might  doubtless  have  permittdB  an 
Jtmendment,  to  conform  the  information  to  the  affidavit,  but 
this  not  having  been  done,  the  judgment  must  be  reversed. 
There  must  be  a  good  information  as  well  as  a  good  affidavit 

The  judgment  of  the  circuit  court  is  therefore  reversed, 
and  the  case  remanded  with  instructions  to  sustain  the  motion 
to  quash  the  information. 

WoRDEN  and  HowK,  JJ. — We  concur  with  the  court 
in  holding  that  the  information  in  this  case  was  insufficient, 
and  that  section  12  of  the  act  of  March  17th,  1875,  regulat- 
ing and  licensing  the  sale  of  intoxicating  liquors,  is  still  in 
full  force.  But  we  can  not  concur  in  the  views  expressed  in 
the  opinion  of  Woods,  J.,  speaking  for  the  majority  of  the 
court,  in  reference  to  the  operation  and  effect  of  the  appel- 
lant's license,  or  to  the  time  when  such  license  ought  to  have 
been  dated.  Upon  these  points,  we  adhere  to  the  views  ex- 
pressed in  Vannoy  v.  The  State,  64  Ind.  447,  and  The  SUUe  v. 
Wilcox,  66  Ind.  557. 
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MoBTOAOE. —  Foredoture. — Decedent^  EdaUB. — Hein. — Oongideration. — iVe- 
exiaiing  Dd>L — Inaoheney. — In  an  action  against  the  heirs  and  administra- 
tor of  a  deceased  mortgagor,  to  foreclose  mortgages,  answers  that  the 
mortgages  were  given  to  secure  pre-existing  debts,  there  being  no  new 
consideration  therefor,  and  that  the  decedent's  estate  was  insolvent,  con- 
tain no  defence. 

Same. — Exiding  Indebtedness. — IHvity. — ^An  existing  indebtedness  is  asuffi- 
cient  consideration  to  support  a  mortgage  as  between  mortgagor  and 
mortgagee.  If  obligatory  upon  the  mortgagor  in  his  lifetime,  the  mort- 
gag#  is  valid  against  those  in  privity  with  him  by  representation. 

Same. — Intolveney  (^E&tcUe. — Pr^erred  Debts. — Mortgages  of  a  decedent  were 
not  invalidated  by  the  insolvency  of  his  estate ;  but  under  sections  108 
and  109,  2  R.  S.  1876,  p.  534,  were  preferred  debts  as  to  the  personalty. 

Same. — Beeording. — That  a  mortgage  was  not  recorded  within  the  time  pre- 
scribed by  statute,  is  not  a  defence  that  can  be  made  by  the  administr?.- 
tor  and  heirs  of  the  deceased  mortgagor. 

From  the  Warren  Circuit  Court 

J.  McCabe,  for  appellants. 
J.  M.  Bahb,  for  appellee. 

Newoomb,  C. — ^This  was  an  action  by  the  appellee  against 
the  heirs  and  administrator  of  George  Pence,  deceased,  to 
foreclose  two  mortgages  executed  by  said  George  in  his  life^ 
time  to  the  appellee.  Both  mortgages  were  upon  the  same 
tract  of  land,  but  were  given  at  different  dates.  The  first  was 
to  secure  six  promissory  notes  of  said  George,  payable  to  the 
appellee,  all  of  which  were  past  due  when  the  mortgage  was 
executed.  The  second  mortgage  was  to  secure  six  additional 
notes,  and  also  the  notes  mentioned  in  the  first  mortgage. 
Each  mortgage  contained  a  promise  to  pay  the  several  notes 
secured  thereby. 

The  administrator  answered  that  the  mortgages  were  given 
and  executed  without  any  consideration  whatever;  that  the 
estate  of  George  Pence  was  insolvent,  and  that  to  pay  his 
debts  it  would  be  necessary  to  reduce  all  of  said  real  estate  to 
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assets  for  that  purpose.  Also  that  the  mortgages  were  not 
recorded  within  forty-five  days  after  their  execution,  nor  until 
after  the  death  of  said  mortgagor. 

The  record  does  not  show  that  any  reply  was  filed  to  these, 
answers,  but,  as  the  parties  proceeded  to  trial  upon  them,  they 
are  to  be  deemed  controverted  as  though  a  formal  denial  had 
been  filed. 

The  cause  was  tried  by  the  court,  which  found  for  the  plain- 
tiff, and  rendered  judgment  of  foreclosure  accordingly,  over 
a  motion  by  the  defendants  for  a  new  trial. 

Two  fiicts  present  the  only  questions  discussed  by  the  ap- 
pellants, viz. : 

1.  That  the  mortgages  were  given  to  secure  pre-existing 
debts,  there  being  no  new  consideration  therefor. 

2.  That  the  estate  of  George  Pence  was  insolvent. 

On  these  grounds  the  appellants  ask  for  a  reversal  of  the 
judgment. 

Their  argument  against  the  validity  of  the  mortgages  is 
based  on  the  doctrine  asserted  in  Busenbarke  v.  Ramey,  53 
Ind.  499,  GUchrist  v.  Gough,  63  Ind.  576,  and  other  like 
cases,  to  the  effect  that  one  who  takes  a  mortgage  or  collater- 
als to  secure  an  antecedent  debt,  is  not  a  purchaser  for  value 
as  that  term  is  used  in  the  law,  and  that  he  takes  such  security 
subject  to  all  outstanding  equities,  and  to  the  equities  of  sub- 
sequent bona  fide  purchasers  or  encumbrancers,  without  notice. 

But  this  rule  is  for  the  protection  of  the  rights  of  third  per- 
sons. As  between  debtor  and  creditor,  it  does  not  invalidate 
securities  executed  by  the  former.  The  existing  indebtedne* 
is  a  sufficient  consideration  to  support  the  mortgage  as  be- 
tween mortgagor  and  mortgagee.  Jones  Mortgages,  sec.  611 ; 
Oooley  V.  Hobartj  8  Iowa,  359 ;  Usirui  v.  Wilder y  58  Ga.  178; 
Moore  v.  FvMer,  6  Oregon,  272;  Jewett  v.  Warren,  12  Mass. 
300. 

It  was  held  by  this  court  in  Work  v.  Braytony  6  Ind.  396, 
Nutter  V.  Harris,  9  Ind.  88,  Wright  v.  Bundy,  11  Ind.  398, 
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McMdhan  v.  MorriaoTif  16  Ind.  172,  and  Babcock  v.  Jordan^ 
24  Ind.  14,  that  a  precedent  debt  constitutes  a  valid  consid- 
eration for  a  conveyance  or  mortgage.  The  doctrine  an- 
nounced in  those  cases  has  been  modified  by  the  subsequent 
cajses  of  Bvsenbarke  v.  Ramey  and'  Oilchrist  v.  Gough,  supra,  in 
&  vor  of  the  equities  of  third  parties ;  but  we  do  not  understand 
these  later  cases  to  hold  that  a  debtor  may  avoid  a  convey- 
ance or  mortgage  given  for  an  antecedent  debt,  or  if  he  has 
endorsed  notes  to  his  creditor  as  collateral  security  for  a  pre- 
existing debt,  that  he  may  at  pleasure  repudiate  the  transac- 
tion and  reclaim  such  collaterals.  See  also  Robertson  v.  Cavhle^. 
57  Ind.  420.  The  administrator  of  George  Pence  was  in 
privity  with  him  by  representation,  and  the  mortgage  was. 
valid  against  him  and  the  heirs  of  the  decedent,  if  obligatory 
upon  the  latter  in  his  lifetime.  The  fact  that  the  estate  of 
the  decedent  was  insolvent  could  make  no  difference.  The 
statute  does  not  invalidate  mortgages  for  that  reason ;  on  the- 
contrary,  it  makes  them  preferred  debts  as  to  the  personalty. 
2  E.  8.  1876,  p.  534,  sections  108,  109. 

Nor  did  the  failure  of  the  mortgagee  to  record  her  mort- 
gages within  the  statutory  period  furnish  any  defence  to  the 
appellants.  Such  failure  would  avoid  the  mortgages  only  a» 
to  subsequent  purchasers,  lessees  or  mortgagees  in  good  feith 
and  for  a  valuable  consideration.     1  R.  S.  1876,  p.  365,  sec.  16. 

We  find  no  error  in  the  proceedings  of  the  circuit  court,, 
and  its  judgment  should  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  on  the  foregoing 
opinion,  that  the  judgment  below  be,  and  it  is  hereby,  in  all 
things  aifirmed,  at  the  costs  of  the  appellants. 
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No.  7117. 

The  Amebican  Insurance  C!ompany  of  Chicago  t?. 

Pbessell. 

iKSiJBAiroE. — Prcmisaory  Note, — Fraud, — Falae  BipreaaUatians, — Fteading,— 
In  an  action  by  an  insurance  company  upon  a  promissory  note,  giyen 
for  premiums  on  insurance,  an  answer  is  good  which  avers  false  repre- 
sentations of  existing  facts  affecting  the  responsibility  of  the  company 
and  its  ability  to  fulfil  its  contracts,  made  by  its  agent  as  to  matten 
presumed  to  be  within  his  knowledge,  and  of  which  the  defendant  wss 
ignorant,  whereby  the  defendant  was  injured. 

Same. — Foreign  Inmrance  Company, — Efridence, — ^A  foreign  insurance  com- 
pany furnished  to  the  Auditor  of  State  a  statement  substantially  as 
required  by  statute.  The  copy  of  its  charter  was  furnished  as  a  sepa- 
rate paper,  and  not  embraced  as  the  fourteenth  item  of  the  statement, 
as  section  3765,  B.  S.  1881,  specifies.  This  was  accepted  by  the  auditor 
as  sufficient  The  auditor's  certificate  of  authority  and  copy  of  state- 
ment recited  that  a  copy  of  the  charter  was  filed,  and  this  was  filed  bj 
the  company's  agent  in  the  clerk's  office,  without  a  copy  of  the  charter. 

Hdi,  that  a  premium  note  taken  for  insurance  made  in  the  county  was 
not,  for  this  cause,  void. 

From  the  Henry  Circuit  Court. 

M.  E.  Forkner  and  D.  W.  Etnaey,  for  appellant. 

BiCKNELL,C.  C. — ^This  was  an  action  by  the  appellant 
against  the  appellee  on  a  promissoiy  note  given  for  insurance 
and  payable  in  yearly  instalments..  The  note  was  to  become 
wholly  due  if  any  of  said  instalments  should  remain  due  and 
unpaid  for  thirty  days  after  notice  given  of  the  maturity 
thereof.  The  complaint  averred  the  making  of  the  note  and 
contract^  and  that  three  of  the  instalments  were  not  paid, 
whereof  notice  was  duly  given,  whereby  the  entire  note  be- 
came due.  A  copy  of  the  note  and  a  copy  of  said  notice 
and  a  copy  of  the  appellant's  charter,  which  was  made  a  part 
of  the  contract,  were  parts  of  the  complaint.  The  appellee 
answered  in  eight  paragraphs,  to  all  of  which,  except  the 
sixth,  seventh  and  eighth,  demurrers  were  sustained ;  demur- 
rers to  the  sixth,  seventh  and  eighth,  for  insufficiency  of  &ct8, 
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were  overruled ;  to  these  rulings  the  appellant  excepted^  and 
then  replied  in  denial  of  the  sixth^  seventh  and  eighth  de- 
fences. The  issues  were  tried  by  the  court^  and  there  was  a 
finding  for  the  appellee.  The  appellant's  motion  for  a  new 
trial  was  overruled ;  judgment  was  rendered  upon  the  find- 
ings and  this  appeal  was  taken. 

Errors  are  assigned  in  overruling  the  demurrers  to  the  sixth^ 
seventh  and  eighth  defences^  and  in  overruling  the  motion  for 
a  new  trial. 

The  error  assigned  as  to  the  sixth  defence  is  not  alluded  to 
in  the  appellant's  brief,  and  is  therefore  regarded  as  waived. 

The  seventh  and  eighth  defences  were  good.  They  averred 
fidse  representations  of  existing  facts  relating  to  the  condition 
and  business  of  the  insujrance  company,  which  facts  affected 
the  responsibility  of  the  company  and  its  ability  to  fulfil  its 
eontracts.  Burt  v.  Bowlea,  69  Ind.  1 ;  Reagan  v.  Hadley,  67 
Ind.  509.  And  such  representations  were  made  by  the  agent 
of  the  appellant  of  matters  presumed  to  be  within  his  knowl- 
edge, and  of  which  the  appellee  was  ignorant.  SImeffer  v.  8leade, 
7  Blackf.  178 ;  The  State  v.  HoUoway,  8  Blackf  45.  And 
each  of  the  defences  avers  an  injury  sustained  by  reason  of 
the  false  representations.     Sieveking  y.  LiMer,  31  Ind.  13. 

There  was  no  error  in  overruling  the  demurrers  to  the  sev- 
enth and  eighth  defences. 

As  a  cause  for  a  new  trial,  it  is  alleged  that  the  finding  of  the 
court  is  not  sitttained  by  the  evidence  and  is  contrary  to  law. 
The  point  is  made  that  the  statement  filed  by  the  appellant's 
agent  in  the  clerk's  office  of  Henry  county,  under  section  1  of 
the  act  of  December  21st,  1865,  in  relation  to  foreign  insur- 
ance companies,  1  R.  S.  1876,  p.  594,  did  not  contain  a  copy 
of  the  act  of  incorporation  of  the  appellant's  company. 

It  was  heldjfhi  The  Eising  Sun  Insurance  Co.  v.  Slaughter y 
20  Ind.  520,  that,  under  the  act  of  June  17th,  1852,  1  G.  & 
H.  272,  a  policy  of  insurance  negotiated  in  this  State  by  a 
foreign  insurance  company,  or  its  agent,  without  a  previous 
compliance  with  the  requirements  of  that  act,  was  void. 
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In  Hoffman  v.  Banks,  41  Ind.  1^  it  was  held  that  said  act  of 
1865  is  a  substitute  for  said  act  of  1852^  and  that  a  note  given 
for  a  policy  in  a  foreign  company,  which  had  not  complied 
with  said  act  of  1865,  was  void.  To  the  same  effect  are  the 
decisions  in  The  Union,  etc.,  Ins.  Co.  v.  Thomas,  46  Ind.  44, 
and  Cassaday  v.  The  American  Ins.  Co.,  72  Ind.  95. 

In  the  case  at  bar,  it  appeared  in  evidence  that  the  appellant 
was  a  foreign  insurance  company,  and  had  filed  a  statement 
with  the  Auditor  of  State  substantially  in  accordance  with  the 
requirements  of  section  1  of  said  act  of  1865,  and  had  fhr- 
nished  the  Auditor  of  State  with  a  copy  of  its  act  of  incor- 
poration, but  it  did  not  appear  that  said  act  of  incorporation 
was  embraced  in  said  statement  as  item  fourteenth,  so  as  to  be 
a  literal  compliance  with  said  section  1.  The  Auditor  of  State 
accepted  the  statement,  with  the  copy  of  the  charter,  as  suf- 
ficient, and  issued  to  the  agents  his  certificate  of  authority. 
That  certificate  recited  the  &ct  that  a  copy  of  the  charter  had 
been  furnished  to  the  auditor,  and  annexed  to  the  certificate 
was  a  copy  of  the  statement  of  the  appellant.  This  certificate 
and  statement  were  duly  filed  by  the  agents  with  the  clerk  of 
Henry  county  in  his  office,  so  that  the  appellant^s  statement 
appeared  there,  and  the  auditor's  certificate  of  the  agent's  au- 
thority, reciting  the  fact  that  a  copy  of  the  charter  had  been 
furnished  to  the  auditor,  also  appeared  there,  but  a  copy  of 
the  charter  of  the  company  was  not  there. 

Upon  this  evidence  the  same  question  arises  that  was  de* 
cided  by  this  court  in  The  American  Insurance  Go.  v.  BuHer, 
70  Ind.  1.  There  the  certified  copies  of  the  statements  filed 
with  the  clerk  were  imperfect  in  precisely  the  same  way  as 
above  stated,  and  the  court  below,  as  in  this  case,  had  given 
judgment  for  the  defendant  in  a  suit  on  a  note,  given  to  the 
same  company,  for  a  policy  of  insurance  negotiated  by  the 
same  agents,  as  in  this  case. 

This  court  said :  "  We  can  not  adopt  or  approve  of  a  con- 
struction of  the  provisions  of  the  statute,  *  *  which  would 
punish  the  appellant  by  avoiding  its  contracts,  for  the  mere 
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fiiilure  or  omission  of  the  Auditor  of  State  to  furnish  the  ap- 
pellant's agents  with  a  certified  copy  of  its  act  of  incorporation^ 
which^  it  appears^  the  appellant^  had  furnished  to  such  auditor/' 

Upon  the  authority  of  the  case  just  cited^  the  finding  of 
the  court  in  the  case  at  bar  was  not  sustained  by  the  evidence, 
and  was  contrary  to  law.  The  judgment  of  the  court  below 
ought  to  be  reversed  for  the  error  of  the  court  in  overruling 
the  motion  for  a  new  trial. 

Peb  Cubiam. — It  is  therefore  ordered  by  the  court,  that 
the  judgment  of  the  court  below  be,  and  it  is  hereby,  in  all 
things  reversed,  at  the  costs  of  the  appellee,  and  this  cause  is 
remanded  for  a  new  trial. 


No.  8780.  

I  78    445 

McFadin  v.  David.  '^^'-^ 

Slander. — ActimabU  Words, — Pleading, — ^In  an  action  of  slander  by  D. 
against  £.,  it  was  averred  that  A.  died  testate,  bequeathing  to  B.  and  C, 
daughters  of  D.,  $600  each,  leaying  £.,  his  son,  surviving  him,  and  that 
R  spoke  of  and  concerning  D.,  and  of  and  concerning  his  father's  death, 
the  following  false  and  scandalous  words :  "  Old  lady,  you  gave  my 
father  four  double  doses  of  morphine  on  the  day  he  made  his  will ;  you 
said,  old  man,  you  had  better  be  fixing  up  your  business ;  if  it  hadn't 
been  for  you  giving  morphine,  your  daughters  would  not  have  gotten 
what  they  did." 

Held,  that  the  words,  with  the  proper  innuendoes,  are  not  actionable  per  ae. 

Heldy  also,  that  the  extrinsic  circumstances  averred  in  the  complaint  do 

'  not  render  the  words  actionable. 

Verdict. — D^ects  not  Owred. — CompUAnL — Demurrer, — ^A  verdict  will  not 
aid  defective  averments  in  a  complaint,  where  its  sufficiency  is  ques- 
tioned by  a  demurrer. 

From  the  Posey  Circuit  Court. 

E.  M.  Spencer  and  W.  Loudon,  for  appellant. 

A.  F.  Hovey  and  O.  V.  Menzies,  for  appellee. 
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Best^  C. — ^This  was  an  action  of  slander^  and  the  only  qae&- 
tion  in  the  record  arises  upon  the  action  of  the  coart  in  over- 
raling  a  demurrer  to  the  second  paragraph  of  the  complaint. 

In  this  paragraph  it  was  alleged^  ^'  that  heretofore,  to  wit, 
on  the  17th  day  of  July,  1879,  one  Noah  McFadin,  the  &ther 
of  the  said  defendant,  was  in  his  last  sickness  and  in  a  dying 
condition,  and  then  and  there  made  and  executed  his  last  will 
and  testament,  in  which  said  last  will  and  testament  the  said 
Noah  McFadin  bequeathed  to  the  daughters  of  the  plaintiff, 
Maggie  David  and  Nancy  David,  the  sum  of  $500  each,  and 
after  the  making  of  said  will  the  said  Noah  McFadin  depart- 
ed this  life  testate,  leaving  said  will  in  full  force ',  and  afteiv 
wards,  to  wit,  on  the  1st  day  of  September,  1879,  the  eaid  de- 
fendant spoke  the  following  &lse  and  scandalous  words  of  and 
concerning  the  said  plaintiff,  and  of  and  concerning  the  said 
Noah  McFadin,  and  the  said  last  will  and  testament,  that  is  to 
say :  ^Old  Lady'  (the  plaintiff  meaning),  ^you  gave  my  fether' 
(the  said  Noah  McFadin  mining)  '  four  double  doses  of  mor- 
phine  on  the  day  he  made  his  will ;  you '  (meaning  the  plain- 
tiff) ^said,  old  man,  you'  (said  Noah  McFadin  meaning)  ^had 
better  be  fixing  up  your  business.  If  it  hadn't  been  for  you' 
(the plaintiff  meaning)  ^giving  morphine,  your  daughters'  (the 
said  Maggie  and  Nancy  meaning)  'would  not  have  gotten 
what  they  did.'  Then  and  thereby  n^eaning  that  the  said  plain- 
tiff had  unlawfully  administered  poison  to  the  said  Noah  Mc- 
Fadin in  his  lifetime,  which  caused  his  death,  and  left  to  the 
said  daughters  of  the  plaintiff  $500  each,  for  which  plaintiff 
says  she  is  damaged  in  the  sum  of  $2,000,  for  which  she  de- 
mands judgment." 

The  paragraph  was  insufficient,  and  the  demurrer  should 
have  been  sustained. 

The  words  spoken  were  not  actionable  per  se.  They  do  not, 
in  their  usual  sense,  either  import  a  charge  of  murder  or  of 
manslaughter.  They  do  not  amount  to  a  charge  that  death 
ensued  from  the  administration  of  the  morphine,  or  that  it  was 
administered  either  improperly  or  feloniously.     Indeed,  it 
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does  not  appear  that  any  harm  resulted  from  its  administra- 
tion. It  is  true  that  it  is  stated  by  the  innuendo  that  the  de- 
fendant meant,  by  the  language  spoken,  that  the  plaintiff  had 
caused  the  death  of  Noah  McFadin  by  the  unlawful  adminis* 
tration  of  poison,  but  an  innuendo  can  not  enlarge  the  mean- 
ing of  words.  If  the  words  themselves  do  not  warrant  the 
signification  imputed  to  them,  an  innuendo  can  not.  Words 
not  actionable  per  ae  can  not  be  rendered  so  by  an  innuendo.. 

'^  The  absence  of  a  colloquium,  showing  by  extrinsic  matter 
that  the  words  charged  are  actionable,  is  not  supplied  by  an 
innti€7ido  attributing  to  those  words  a  meaning  which  renders 
them  actionable.^'    Schurick  v.  KoUman,  50  Ind.  336. 

Treating  the  paragraph  in  question  as  unaided  by  the  aver- 
ment of  extrinsic  facts,  the  innuendo  can  not  supply  a  mean- 
ing that  the  words  themselves  do  not  warrant.  Taken  in  their 
usual  and  ordinary  sense,  they  do  not  charge  that  the  plaintiff 
caused  the  death  of  Noah  McFadin  by  the  administration  of 
morphine  or  otherwise,  and  as  they  do  not  they  are  not  action- 
able per  ae.  Unless  they  constitute  such  charge,  they  impute 
no  crime  to  the  plaintiff. 

In  Ford  v.  Primroaej  5  D.  &  B.  287,  the  language  was  i 
^^  I  think  the  present  business  ought  to  have  the  most  rigid 
inquiry,  for  he  (meaning  the  plaintiff)  murdered  his  first  wife, 
that  is,  he  administered,  improperly,  medicines  to  her  for  a 
certain  complaint,  which  was  the  cause  of  her  death." 

Upon  a  motion  in  arrest  of  judgment,  Abbott,  C.  J.,  said : 
"Admitting  it  to  be  doubtful  whether  these  words  import  the 
charge  of  a  crime  upon  the  plaintiff,  that  doubt  has  been  re- 
moved by  the  verdict ;  for  the  declaration  alleges  that  the  de- 
fendant uttered  these  words  with  an  intention  to  cause  it  to 
be  believed  that  the  plaintiff  was  guilty  of  murder  or  man- 
slaughter, and  if  the  jury  were  of  opinion  that  they  were 
uttered  with  that  intention  we  can  not  say  that  the  plaintiff  is 
not  entitled  to  a  verdict.  But  I  can  not  say  that  these  words 
may  not,  in  reasonable  construction,  import  a  charge  of  murder 
or  manslaughter,  especially  after  the  finding  of  the  jury." 
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Bayley,  J.,  said :  "  I  take  it  that  if  a  man,  by  the  improper 
administration  of  medicines  to  another,  cause  his  death,  that 
would  be  manslaughter.  And  if  he  administers  medicines 
with  an  intent  to  produce  death,  it  would  be  murder.  I  think 
the  words  declared  upon  import,  at  least,  a  charge  of  man- 
slaughter.'* 

The  language  of  these  judges  was  addressed  to  words  not 
only  charging  the  plaintiff  with  causing  the  death  of  his  wife, 
but  causing  it  by  the  improper  administration  of  medicines. 
In  this  case  the  words  neither  charge  that  the  morphine  was 
improperly  administered  or  that  its  administration  produced 
death. 

In  Jones  v.  Diver,  22  Ind.  184,  the  words  were  these:  "In 
my  opinion  the  bitters  that  Diver  fixed  for  Smith  were  the 
cause  of  his  death,''  and  it  was  averred  that  the  words  were 
used  in  a  criminal  sense,  intending  to  charge  Diver  with  the 
murder  of  Smith,  which  was  understood  by^  the  hearers. 

The  court  said :  "The  words  do  not,  in  their  usual  sense, 
import  a  charge  of  murder ;  and  there  is  no  colloquium  show- 
ing that  they  were  used  in  a  conversation  about  Smith  as 
having  been  murdered,  etc.,  so  as  to  give  the  words  a  partic- 
ular signification  as  used  in  the  given  case.'' 

A  charge  that  one  persqp  caused  the  death  of  another  is 
not  actionable  per  se.  Miller  v.  Buckdon,  2  Bulst.  10;  Peak 
V.  Oldhaniy  1  Cowper,  275. 

In  the  light  of  these  authorities  we  think  it  clear  that  the 
language  declared  upon  is  not  actionable  per  ae. 

The  pleader  did  not,  we  think,  regard  the  words  actiona- 
ble per  8e,  as  he  alleged  extrinsic  circumstances  to  show  their 
actionable  quality ;  and  the  question  arises  whether  such  &cts 
render  them  slanderous.  We  do  not  think  they  do.  The 
only  fiwjts  averred  are  the  amount  of  the  legacies,  the  time 
when  and  the  condition  of  the  testator  at  the  time  he  made 
his  will.  These  add  nothing  to  the  complaint,  as  they  do  not 
show  that  the  words  were  not  used  in  their  usual  and  ordinary 
sense,  and  therefi)re  they  do  not  render  the  words  actionable. 
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The  appellee,  however,  insists  that  the  court,  after  verdict, 
will  consider  the  words  as  used  in  their  worst  sense.  This  is 
the  rule  upon  a  motion  for  a  new  trial.  Blichenstaffv,  Perrinj 
27  Ind.  527.  And  on  a  motion  in  arrest  of  judgment,  or  an 
assignment  of  error  that  the  complaint  does  not  state  &cts, 
many  defective  averments  will  be  aided  by  a  verdict,  but 
not  when  the  complaint  is  questioned  by  a  demurrer.  In 
such  case  a  verdict  can  not  aid  a  defective  averment,  nor  sup^ 
ply  a  good  cause  of  action. 

Where  the  language  is  susceptible  of  an  innocent  and  a 
criminal  meaning,  the  court,  after  verdict  for  the  plaintiff 
upon  a  motion  for  a  new  trial,  in  arrest,  or  upon  an  assign- 
ment of  error,  will  adopt  the  latter  meaning,  and  where  the 
language  is  rendered  actionable  by  extrinsic  circumstances  de- 
fectively averred,  the  verdict  will  aid  them,  but  language  not 
actionable  per  ae,  in  the  absence  of  extrinsic  circumstances, 
will  not  be  so  regarded,  even  aft;er  verdict. 

The  demurrer  was  improperly  overruled,  and  for  this  error 
the  judgment  should  be  reversed. 

Per  Curiam. — It  is  therefore  ordered  upon  the  forego- 
ing opinion  that  the  judgment  be,  and  it  is  hereby,  in  all  things 
reversed,  at  the  appellee's  costs,  with  instructjons  to  sustain 
the  demurrer  to  the  second  paragraph  of  the  complaint,  with 
leave  to  amend,  etc. 


^ 


No.  8634. 

Louthain  v.  Fitzeb.  \)u  m 

BXFLUVIN. — Evidence, — Possesdon, — To  sustain  replevin  the  evidence  mast 
show  that  the  defendant  was  in  actual  or  constructive  possession  of  the 
property  at  the  time  of  the  commencement  of  the  action. 

Vol.  78.-29 


460  SUPREME  CX)URT  OF  INDIANA, 

Louthain  o.  Fitser. 

Same. — Sheriff, — Execmiion, — Delivery  Bond, — Demand, — Demurrer  to  Ed- 
denee, — In  replevin  against  a  sheriff  evidence  that  the  property  belonged 
to  the  plaintiff,  and  was  levied  upon  under  an  execution  against  his 
lather;  that  the  sheriff  then  took  from  the  plaintiff  a  delivery  bond 
and  permitted  the  property  to  remain  on  the  farm  where  he  resided; 
and  that 'afterwards  the  plaintiff  formally  demanded  and  was  refused 
a  return  of  the  property  to  him,  is  sufficient  on  demurrer  to  sustain 
the  action. 

From  the  Cass  Circuit  Court. 

JD.  G.  Justice  and  D.  B.  Mo  Connelly  for  appellant* 
D.  P.  Baldwin  and  D,  D.  Dykenuzn,  for  appellee. 

NiBLACK,  J. — Action  of  replevin  by  Henry  C.  Fitzer 
against  William  P.  Louthain^  for  the  recovery  of  several 
horses,  a  crop  of  wheat  in  stacks,  a  crop  of  oats  in  shocks,  and 
a  crop  of  corn  growing  in  the  field. 

Answer  in  general  denial. 

After  a  jury  had  been  empanelled,  and  the  evidence  for  the 
plaintiff  was  closed,  the  defendant  demurred  to  the  evidence, 
and  the  jury  were  discharged.  The  court  overruled  the  de- 
murrer to  the  evidence,  adjudged  the  plaintiff  to  be  the  owner 
of  the  property  in  controversy,  made  an  estimate  of  its  value, 
and  rendered  a  judgment  for  its  recovery  against  the  defendant 

Error  is  assigned  only  upon  the  decision  of  the  court  over* 
ruling  the  demurrer  to  the  evidence. 

It  was  made  to  appear  by  the  evidence  that  at  the  time  o^ 
and  previous  to,  the  conmiencement  of  this  action^  the  de- 
fendant was  the  sheriff  of  Cass  county ;  that  as  such  sheriff 
he  had  levied  on  the  property  in  dispute  as  the  property 
of  one  John  Fitzer,  the  father  of  the  plaintiff,  upon  an  exe- 
cution in  his  hands  against  him,  the  said  John  Fitzer ;  that, 
upon  making  such  levy,  the  defendant  had  taken  from  the 
plaintiff  a  delivery  bond  for  the  property,  and  had  thereupon 
permitted  all  the  property  to  remain  on  the  farm  upon  which 
the  plaintiff  resided ;  that,  after  his  execution  of  the  delivery 
bond,  the  plaintiff  formally  demanded  a  return  of  the  prop- 
erty to  him,  but  the  defendant  refused  to  return  the  same^  or 
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any  part  of  it.  The  evidence,  also,  fully  established  the  own- 
ership of  the  plaintiff  in  the  property. 

The  only  question  presented  in  this  case  is.  Did  the  evi- 
dence show  such  a  taking  and  detention  of  the  property  as 
were  necessary  to  enable  the  plaintiff  to  sustain  this  action  ? 

It  is  an  elementary  principle,  as  applicable  to  actions  of  re« 
plevin,  that  the  defendant  must  have  been  either  in  the  actual 
or  constructive  possession  of  the  property  at  the  time  of  tho 
commencement  of  the  suit.  Krug  v.  Herod,  69  Ind.  78 ;  Mor- 
ris Replevin,  191.  But  what  constitutes  sufficient  evidence 
of  such  possession  ? 

Wells  on  Replevin,  at  section  54,  says :  "  Proof  of  any  un- 
lawful taking  or  control  of  the  goods  of  another  is  sufficient 
to  sustain  an  allegation  of  taking,  without  proof  of  an  actual 
forcible  dispossession  of  the  plaintiff.'' 

Further  on,  at  section  142,  the  same  author  says :  "  Where 
the  defendant  was  an  officer  who  had  levied  on  property,  but  did 
not  remove  it,  the  defendant  in  the  execution  who  still  retained 
the  goods,  will  not  be  permitted  to  sustain  replevin  against  the 
officer,  as  the  possession  was  still  in  himself;  but  when  an  offi- 
cer levies  on  goods,  and  takes  an  inventory,  and  directs  a  re- 
ceiptor  to  prevent  their  removal,  he  has  a  sufficient  possession 
to  enable  the  owner  to  sustain  replevin.  And  such  a  taking  is 
sufficient  ground  on  which  to  base  an  action  against  the  officer.'' 

In  Latimer  v.  Wheeler,  3  Abb.  App.  Dec.  36,  it  is  said  that, 
*'  In  an  action  for  possession  of  personal  property,  it  is  not 
necessary  to  show  that  defendant  had  possession  in  fact  when 
the  action  was  brought.  If  he  had  been  previously  in  pos- 
session, and  was  present  at  the  time  of  a  demand  on,  and  refusal 
by,  another  person,  at  the  place  where  the  goods  were,  he  can 
not  defend  on  the  ground  that  he  had  parted  with  the  posses- 
sion to  such  person.  Any  unlawful  interference  with  the 
property  of  another,  or  exercise  of  dominion  over  it,  by  which 
the  owner  is  damnified,  is  sufficient  to  maintain  the  action." 

These  authorities,  which  appear  to  be  well  supported  by 
other  decided  cases,  fully  sustain  the  court  below  in  over- 
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ruling  the  demurrer  to  the  evidence,  and  in  rendering  judg- 
ment upon  the  evidence  against  the  defendant.  Allen  v.  Orary^ 
10  Wendell,  349;  Fonda  v.  Van  Homcj^l^  Wendell,  631; 
Knapp  V.  SmUh,  27  N.  Y.  277. 

The  judgment  is  affirmed,  with  costs. 


No.  8457. 

Benson,  Adm'r,  v.  Liggett. 

Pbincifal  and  Agent. — BatificaHon, — DeeederUt?  Eslates. — ^A.,  without  au- 
thority, received  for  B.  money  derived  from  the  sale  of  real  estate  by  a 
commissioner  in  partition,  and  notified  B.  of  the  fact ;  B.  disputed  the 
validity  of  the  sale  and  refused  to  accept  or  have  anything  to  do  with 
the  money ;  thereupon  A.  loaned  the  money  Co  C.  who  was  then  sol- 
vent, but  afterwards  became  insolvent,  taking  C.^s^ote, p^yableto  E 

Meldf  that  A.'s  administrator  was  liable  to  B.  for  the  money  so  received^ 

Held,  also,  that  the  bringing  of  the  suit  ratified  the  receipt  of  the  money  bj 
A.,  but  not  the  loaning. 

Same. — Authority  to  Loan  Does  not  AtUhorize  Loan  vnihoul  Seeuriiy, — Tntal  and 
Trustee. — An  agent  or  trustee,  with  authority  to  loan,  may  not  loan  on  the 
unsecured  obligation  of  the  borrower,  much  less  one  who  has  no  authority 
beyond  what  is  implied  from  possession  and  the  duty  to  keep  safely. 

From  the  Cass  Circuit  Court. 

D.  B.  McGonndl,  for  appellant. 

It.  Magee  and  N.  0.  Rosa,  for  appellee. 

Woods,  J. — The  appellee  filed  his  claim  against  the  appet 
lant  as  administrator  of  the  estate^of  Mary  Liggett,  for  money 
received  by  the  deceased  in  trust  for  the  appellee  from  John 
Davis,  commissioner  in  partition  for  the  sale  of  real  estate  in 
which  the  appellee  had  an  interest.  The  appellant  insists  that 
the  circuit  court  erred  in  sustaining  a  demurrer  for  want  of 
facts  to  the  fourth  paragraph  of  his  answer,  which  was  in  sub- 
stance as  follows : 
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*'  That  the  decedent,  while  in  life,  as  the  attorney  of  the 
plaintiff,  with  general  authority  to  manage  the  plaintiff's 
property  in  Indiana,  received  from  John  Davis,  commissioner, 
a  certain  sum  of  nfbney,  purporting  to  be  the  share  of  the 
plaintiff  in  certain  real  estate ;  that,  immediately  upon  receipt 
of  the  money,  she  notified  the  plaintiff  of  the  &ct,  and  that 
she  held  the  money  subject  to  his  order ;  that  the  plaintiff  de- 
nied the  validity  of  the  sale,  and  positively  refused  to  accept 
the  money,  told  her  to  keep  it,  and  that  he  never  would  take  ^ 

it ;  that  thereupon  the  decedent,  having  no  use  for  the  money 
and  no  safe  way  of  keeping  it,  loaned  it  in  the  name  of  the 
plaintiff  to  one  Charles  B.  Lasselle,  taking  his  note  therefor ;  ^. 

that  she  exercised  the  utmost  care  and  diligence  in  loaning  f 

the  money,  Lasselle  being  at  the  time  solvent  and  worth  a  large 
sum  of  money,  and  the  owner  of  a  large  and  valuable  property  in 
Cass  county,  Indiana ;  that  the  plaintiff  was  promptly  noti- 
fied of  the  loan  at  the  time  it  was  made  and  never  objected  to 
the  person  to  whom  the  loan  was  made,  nor  to  the  fact  of  the 
loan,  but  simply  refused  to  have  anything  to  do  with  the 
money,  and  before  and  after  the  filing  of  this  claim  refused  to 
accept  Lasselle'^  note,  which  the  defendant  brings  into  court 
for  the  use  of  rfie  plaintiff.    Wherefore,"  etc. 

The  following  extract  from  the  appellant's  brief  contains 
the  substance  of  the  argument  made  in  his  behalf: 

"By  now  seeking  to  hold  the  estate  of  the  decedent  he  has 
waived  all  right  to  deny  the  authority  of  his  mother  to  take 
the  money  as  his  agent.  By  refusing  to  receive  the  money 
when  she,  having  possession  of  it  as  his  agent,  tendered  it  to 
him,  and  by  declaring  that  he  would  not  receive  it,  that  he 
had  no  claim  upon  it,  when  it  was  his,  he  absolved  her  from 
any  and  all  duty,  other  than  to  take  ordinary  care  of  thef 
money,  and  see  that  it  was  safely  kept,  until  it  could  be  dis- 
posed of;  and  by  his  same  acts  she  was  impliedly  given  license 
to  dispose  of  it  for  him,  in  any  way  and  manner  that  to  her 
judgment  might  seem  best  for  him." 
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There  can  be  no  question  that  by  suing  for  the  money  the 
appellee  confirmed  the  act  of  the  decedent  in  receiving  it  for 
him ;  but  it  does  not  follow  that  her  subsequent  dealing  with 
the  money  has  been  in  like  manner  ratified.  KnowUan  v. 
School  CHy  oj  Ijogansporiy  75  Ind.  103. 

The  nature  and  extent  of  the  power  of  attorney  referred  to 
in  the  answer  are  not  so  &r  set  forth  as  to  show  that  it  had  any 
application  to  the  money  in  dispute,  and  the  inference  is  that 
^it  did  not.     Upon  the  refusal  of  the  appellee  to  receive  thb 
mone/of  his  mother,  accompanied  with  a  denial  of  the  valid- 
ity of  the  sale  of  the  land,  her  plain  course  was  to  return  the 
money  to  the  commissioner,  to  be  by  him  accounted  for  to  the 
^court  in  due  form  of  law.     But  if,  for  any  reason  she  was  un- 
ble  to  do  this,  then  it  necessarily  became  her  duty  to  keep 
the  money  safely  in  trust  for  the  plaintiff,  or  for  the  purchaser 
at  the  commissioner's  sale,  in  case  the  sale  should  be  set  aside 
'umd  annulled.     This  duty  she  could  have  safely  performedby 
Idepositing  the  money  in  a  solvent  bank  in  her  name  as  trus- 
/tee.     Perry  on  Trusts,  section  443.     But  she  had  no  right 
j  whatever  to  loan  the  money  on  the  individual  note  of  the 
I  borrower,  however  responsible  he  seemed  to  be.    She  would 
have  had  no  right  to  make  such  a  disposition  of  the  money  if 
it  had  been  expressly  entrusted  to  her  by  the  plaintiff  for  the 
purpose  of  being  loaned,  much  less  having  no  authority  be* 
yond  possession  and  the  duty  to  keep  safely. 

In  Perry  on  Trusts,  section  453,  it  is  said :  "  There  is  one 
rule  that  is  universally  applicable  to  investments  by  trustees,and 
that  rule  is,  that  trustees  can  not  invest  trust  moneys  in  per* 
aonal  securities.  If  trustees  have  a  discretion  as  to  the  kind 
of  investments,  it  is  not  a  sound  discretion  to  invest  in  per- 
iBonal  securities."  See  Gilbert  v.  TTc&cA,  75  Ind.  557. 
Judgment  affirmed,  with  costs. 
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Webb'v.  Carr,  Trustee. 

Highway. — Oaieway. — Aei  (/  1862. — Board  of  CtmurUsncnen. — A  highway 
laid  out  by  the  board  of  commissioners  of  a  county  in  1835,  and  used 
by  the  public  and  worked  and  controlled  by  the  road  supervisor,  could 
not  be  changed  into  a  gateway  by  order  of  the  board  of  commission- 
ers in  1859,  such  authority  being  vested  exclusively  in  the  township  trus- 
tees by  the  act  of  June  17th,  1852,  IRS.  1852,  p.  307. 

Same. — Act  qf  1859. — Saving  Clavae. — In  such  case  the  petition  presented 
to  the  commissioners  at  the  June  term,  1859,  and  granted,  was  not  saved 
by  the  saving  clause  of  the  act  of  March  5th,  1859,  Acts  1859,  p.  113, 
in  force  August  6th,  1859,  so  as  to  authorize  an  order  of  the  board  at  the 
September  term,  1859. 

Judgment. — Jurisdidian, — A  judgment  rendered  in  a  case  where  the  court 
has  no  jurisdiction  of  the  subject-matter  is  of  no  validity  whatever. 

From  the  Decatur  Circuit  Court. 

J.  8.  Scobey  and  D.   WaUSy  for  appellant. 
J.  D.  Miller  and  F.  E,  Gavin,  for  appellee. 

Elliott,  C.  J. — Appellant  was  sued  for  unlawfully  ob- 
structing a  public  highway,  and  judgment  was  entered  against 
him. 

The  questions  presented  to  us  arise  upon  appellant's  ex- 
<^ptions  to  the  conclusions  of  law  stated  by  the  court  upon 
a  special  finding  of  fitcts  made  at  the  request  of  the  parties. 
The  &ct8  may  be  thus  summarized:  In  January,  1835,  the 
board  of  commissioners  of  Decatur  county  laid  out  the  high- 
way obstructed  by  the  appellant,  and  from  that  time  until  the 
year  1860  it  was  used  as  a  public  highway ;  in  the  spring  pf 
the  year  1860  a  gate  was  placed  across  it  and  remained  there 
^tntil  1878 ;  that  the  road  was  used  by  the  public  after  the 
erection  of  the  gate,  as  it  had  been  before,  and  it  was  worked 
and  controlled  by  the  road  supervisor  as  one  of  the  highways 
of  the  township.  In  June,  1859,  a  petition  was  presented  to 
the  board  of  commissioners  asking  that  the  said  highway 
should  be  changed  into  a  gateway ;  three  viewers  were  ap- 
pointed, one  of  whom  was  one  of  the  petitioners^  William  J» 
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Kobinson ;  the  viewers  reported  at  the  September  term  fol- 
lowing their  appointment^  and  the  commissioners  adopted 
the  report  and  directed  that  the  change  be  made ;  that  the 
appellant  did  obstruct  the  highway  by  erecting  a  fence  across 
it  on  the  13th  day  of  May,  1878. 

The  court  stated  as  conclusions  of  law :  (1)  That  the  order 
of  the  commissioners  changing  the  highway  to  a  gateway  is 
void.  (2)  That  the  road  is  a  public  highway.  (3)  That  the 
appellee  is  entitled  to  recover. 

Counsel  for  appellant  contend  that  there  was  no  public 
highway,  because  it  does  not  appear  that  the  board  of  com- 
missioners had  jurisdiction  to  make  the  order.  We  do  not 
deem  it  necessary  to  inquire  whether  the  board  did  or  did  not 
have  jurisdiction,  for  the  highway  had  been  uninterruptedly 
used  by  the  public  for  more  than  thirty  years.  Independently ' 
of  any  order  of  the  board  of  commissioners,  the  public  had 
acquired  a  right  to  the  highway ;  for  user  for  the  requisite 
length  of  time  gives  a  right  as  effectually  as  an  adjudication 
of  the  commissioners'  court,  or  the  express  grant  of  the  owner 
of  the  fee. 

There  is  no  force  in  the  appellant's  argument  that  the  ap- 
pellee, having  shown  an  express  order  of  the  board  of  com- 
missioners, has  no  right  to  claim  by  prescription.  The  theory 
upon  which  the  doctrine  of  prescription  rests  is  that  there 
was  an  original  right  or  express  grant.  Proving  an  attempt 
to  make  an  express  grant  does  not  weaken  the  presumption 
arising  from  lapse  of  time. 

The  only  act  authorizing  the  change  of  public  highways  to 
gateways  was  that  of  June  17th,  1852.  In  that  act  authority 
was  conferred  to  make  changes  in  highways  and  to  permit 
gates  to  be  placed  across  them,  1  R.  S.  1852,  p.  314.  The  au- 
thority was  exclusively  vested  in  township  trustees ;  none  at 
all  was  conferred  upon  the  commissioners  of  the  county.  On 
the  5th  day  of  March,  1859,  an  act  was  passed  repealing  the 
provisions  of  the  act  of  1852  upon  this  subject,  but  it  did  not 
take  effect  until  August  6th,  1859.     A  saving  clause  was  in- 
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corporated  in  the  act  of  1859^  which  reads  as  follows :  "  Saving 
all  suits  and  proceedings  heretofore  commenced  and  now 
pending  under  said  sections  before  the  various  boards  of  town- 
ship trustees  within  this  State^  and  said  suits  and  proceedings 
are  hereby  transferred  to  the  boards  of  commissioners  in  the 
various  counties  where  the  same  are  pending^  and  said  boards  of 
commissioners  shall  have  jurisdiction  thereof/^  It  is  obvious 
that  this  clause  did  not  save  the  proceedings  relied  upon  by  the 
appellant;  because  they  were  not  pending  before  the  board  of 
township  trustees.  They  were  instituted  in  the  wrong  tribunal. 
The  proceedings  before  the  commissioners  were  utterly  void,, 
because  they  had  no  jurisdiction  of  the  subject-matter.  A 
judgment  rendered  in  cases  where  the  court  has  no  jurisdiction, 
of  the  subject-matter,  is  of  no  validity  whatever. 

Judgment  affirmed.  , 

Petition  for  a  rehearing  oTemiled. 


No.  7845. 
McGlNNIS  ET  AL.  V.  GaBE. 

Pli£ADiKO. — Demurrer, — Beeord, — ^When  the  demurrer  to  a  pleading  is  not 
set  out  in  the  record,  the  ruling  of  the  circuit  court  on  such  demurrer 
will  not  constitute  available  error  for  the  reversal  of  the  judgment. 

PBACnc£. — DepofiUion, — Motion  to  Suppress, — ^A  motion  to  suppress  a  dep- 
osition, for  any  objection  appearing  therein,  must  be  made  before  en- 
tering on  the  trial,  and  not  afterward.  Where  the  motion  to  suppress 
is  made  after  the  trial  is  commenced,  for  an  objection  appearing  in 
the  deposition,  and  is  sustained  by  the  court,  it  is  an  error  for  which, 
if  properly  saved  and  assigned,  the  judgment  below  will  be  reversed. 

From  the  Monroe  Circuit  Court. 

C  F.  McNatt,  R.  W.  Miers  and WiUoUy  for  ap- 
pellants. 

J.  W,  BtLsUrk  and  H,  C,  Duncan,  for  appellee. 
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HowK;  J. — This  case  is  now  before  this  court  for  the  secv 
end  time.  When  it  was  first  here^  the  opinion  and  judgment 
of  this  court  are  reported  under  the  title  of  Gabe  v.  ifcGm- 
nis,  55  Ind.  372. 

The  appellee^  as  assignee^  sued  the  appellants^  as  the  makers^ 
of  a  promissory  note  for  $583.66,  dated  January  Sth,  1871, 
^nd  payable  one  day  after  date  to  one  James  Small,  or  order. 
In  his  complaint  the  appellee  alleged,  among  other  things, 
that,  on  March  2d,  1874,  the  said  James  Small,  by  his  endorse- 
ment thereon,  assigned  the  said  note  to  the  appellee ;  that,  on 

the  —  day  of ,  1874,  Elizabeth  McGinnis,  one  of  the 

makers  of  the  note,  departed  this  life,  and  the  appellant  Maiy 
Small  was  the  administratrix,  with  the  will  annexed,  of  said 
•decedent's  estate,  and  that  the  note  in  suit  was  due  and  unpaid. 

The  cause  was  put  at  issue  and  tried  by  a  jury,  and  a  ver- 
•dict  was  returned  for  the  appellee ;  and  over  the  appellants' 
motion  for  a  new  trial,  and  their  exception  saved,  judgment 
was  rendered  on  the  verdict. 

The  following  decisions  of  the  circuit  court  are  assigned,  as 
errors,  by  the  appellants': 

1.  In  overruling  their  demurrers  to  the  second,  third  and 
fourth  paragraphs  of  the  reply ;  and, 

2.  In  overruling  their  motion  for  a  new  trial. 

Of  the  first  of  these  supposed  errors  it  will  suffice  to  say 
that  the  appellants'  demurrers  to  the  several  paragraphs  of 
the  appellee's  reply  can  not  be  found  in  the  record  of  tiiis 
cause.  In  section  67  of  the  civil  code  of  1852,  it  is  provided 
that  ^^the  defendant  may  demur  to  a  reply  for  any  of  the 
causes  specified  for  demurring  to  a  complaint."  In  section  50 
of  the  same  code  it  is  provided  that  a  complaint  may  be  de- 
murred to  for  six  statutory  causes.  In  the  absence  from  the 
record  of  the  appellants'  demurrers,  in  the  case  now  before 
us,  it  is  impossible  for  us  to  know  for  which  of  these  statutory 
causes  they  demurred  to  the  several  paragraphs  of  the  appel- 
lee's reply,  or  either  of  them.  In  such  a  case,  even  if  it  ap- 
peared to  us  that  some  one  or  more  of  the  statutory  causes  of 


NOVEMBER  TERM,  1881.  469 

McGinnis  etoLv.  Gabe. 

demurrer  might  have  been  well  assigned  to  the  several  para- 
graphs of  the  reply,  or  either  of  them,  yet,  in  the  absence  of 
the  demurrers,  this  court  could  not  possibly  know  that  they 
distinctly  specified  the  grounds  of  objection,  and,  if  they  did 
not,  said  section  50  of  the  code  imperatively  required  that 
they  should  be  overruled.  Hammon  v.  Sexton,  69  Ind.  37. 
When  the  demurrers  are  not  set  out  in  the  record,  no  avail- 
able error  can  be  predicated  upon  the  rulings  of  the  circuit 
court  thereon.  Bcmt  v.  Woods,  67  Ind.  319.  It  follows,  there- 
fore, that  no  question  is  presented  for  the  decision  of  this  court 
by  the  first  alleged  error. 

2.  In  their  motion  for  a  new  trial  the  appellants  assigned 
the  following  causes  therefor : 

1.  In  excluding  from  the  jury,  over  the  appellants'  objec- 
tions, the  deposition  of  William  H.  Bodkin,  offered  by  them ; 

2.  In  refusing  to  continue  this  cause,  upon  the  appellants' 
application,  for  the  purpose  of  retaking  the  deposition  of  said 
William  H.  Bodkin ;  and 

8.  In  excluding  the  appellant  Archibald  McGinnis,  as  a 
witness  for  himself  and  his  co-appellant,  Mary  J.  Small. 

It  appears  from  a  bill  of  exceptions,  which  is  properly  in 
the  record,  that  at  the  September  term,  1878,  of  the  court  be- 
low, the  deposition  of  William  H.  Bodkin,  previously  taken 
in  this  cause,  having  been  published,  the  appellee's  motion  to 
suppress  the  same  was  sustained  by  the  court,  but  the  grounds 
of  this  decision  were  not  stated  or  shown  in  or  by  the  record 
before  us.  At  the  same  term  of  the  court  the  appellants  ob- 
tained leave  to  retake  the  deposition  of  said  Bodkin,  and  to 
withdraw  the  suppressed  deposition.  Afterward,  on  January 
21st,  1879,  the  deposition  of  said  Bodkin  was  again  published 
by  an  order  of  the  court,  and,  on  the  same  day,  the  appellee's 
motion  to  suppress  questions  numbered  from  four  to  eleven, 
inclusive,  and  the  answers  thereto,  was  overruled  by  the  court, 
and  his  exception  saved  to  this  decision.  On  January  22d, 
1879,  the  appellee  orally  moved  the  court  to  suppress  the 
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whole  of  said  deposition,  pending  which  the  cause  was  called 
for  trial;  "whereupon  said  plaintiff  withdrew  said  motion." 

On  the  trial  of  the  cause,  to  sustain  the  issues  upon  their 
part,  the  appellants  offered  to  read  in  evidence,  at  the  proper 
time,  the  said  deposition  of  said  William  H.  Bodkin.  To 
which  deposition  and  the  reading  thereof  in  evidence,  the  ap- 
pellee objected  "  on  the  ground  that  the  said  deposition  was 
the  same  deposition  that  had  been  suppressed  by  a  former  or* 
der  of  the  court,"  at  the  September  term,  1878,  thereof,  "which 
objection  the  court  sustained,  and  excluded  said  deposition 
for  said  reason,"  and  to  this  decision  the  appellants  at  the 
proper  time  excepted. 

Did  the  court  err  in  sustaining  the  appellee's  motion  to  sap- 
press  the  said  deposition  of  said  William  H.  Bodkin  ?  We 
are  of  the  opinion  that  this  question  must  be  answered  in  the 
affirmative.  In  section  266  of  the  civil  code  of  1852^  it  is 
provided  as  follows : 

"  All  objections  to  the  validity  of  any  deposition,  or  its  ad- 
missibility in  evidence,  shall  be  made  before  entering  on  the 
trial,  not  afterwards.  But  any  deposition  after  the  commence- 
ment of  the  trial,  may  be  suppressed,  if  any  matter  which  is 
not  disclosed  in  the  deposition  appears,  which  is  sufficient  to 
authorize  such  suppression."  2  R.  S.  1876,  p.  144.  This 
section  is  re-enacted  as  section  308  of  the  civil  code  of  1881, 
and  is  section  439  of  the  Revised  Statutes  of  1881. 

It  will  be  observed  that  the  appellee's  objections  to  the  val- 
idity, or  admissibility  in  evidence,  of  the  deposition  of  said 
William  H.  Bodkin  in  this  case,  were  made  after  entering  on 
the  trial  of  said  cause.  The  grounds  of  the  appellee's  objec- 
tions to  said  deposition  were  disclosed  and  fully  appeared  in 
the  deposition  itself,  and,  therefore,  in  this  case,  the  motion  to 
suppress  it  came  too  late,  and  ought  to  have  been  overruled. 
In  Olenn  v.  Cfore,  42  Ind.  60,  upon  the  point  under  consid- 
eration, this  court  said :  "  We  are  of  the  opinion,  with  refer- 
ence to  section  266  of  the  code,  which  fixes  the  time  when 
objections  to  depositions  shall  be  made,  that  the  swearing  of 
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the  jury  is  the  commencement  of  the  trial.  The  object  of  the 
section  is  that  parties  may  know^  so  &r  at  least  as  apparent 
objections  are  concerned^  that  they  can  depend  upon  reading 
in  evidence  such  depositions  as  have  been  regularly  placed  on 
the  files^  to  be  read  in  the  cause,  and  which  have  not  been 
suppressed.  The  rule  provided  by  the  statute  is  convenient, 
as  well  as  &ir;  for  why  empanel  and  swear  a  jury  to  try  a 
cause,  which  the  parties  may  afterward  be  prevented  from 
trying  on  account  of  the  suppression  of  depositions  after  the 
jury  are  sworn  ?  We  hold  that  the  court  should  not  have  en- 
tertained the  motion  to  suppress  the  deposition  aft;er  the  jury 
were  sworn,  unless  the  objection  related  to  some  matter  which 
was  not  disclosed  in  the  deposition,  which  was  sufficient  to 
authorize  such  suppression."  StuU  v.  Howard^  26  Ind.  456 ; 
IMnnivs  v.  Lister,  30  Ind.  142. 

In  the  case  at  bar,  the  appellee's  objection  to  the  deposi- 
tion offered  in  evidence  by  the  appellants  was,  that  it  was  the 
same  deposition  which  had  been  suppressed  by  a  former  order 
of  the  court.  This  fiict  was  shown  by  the  record,  and  it  was 
not  shown  otherwise ;  for  the  motion  to  suppress  was  not 
founded  upon  or  supported  by  any  affidavit  of  any  facts  dehors 
the  record.  When,  however,  the  deposition  was  suppressed, 
the  record  ftirther  shows  that  the  appellants  obtained  leave 
of  the  court  to  withdraw  the  same  from  the  files,  and  to  re- 
take the  deposition.  The  bill  of  exceptions  also  shows  that 
afterwards,  on  the  13th  day  of  January,  1879,  an  envelope, 
endorsed  with  the  full  title  of  the  case,  and  addressed  to 
"William  F.  Browning,  Esq.,  clerk  of  the  circuit  court  of 
Monroe  county,  Bloomington,  Indiana,"  was  regularly  trans- 
mitted to,  and  received  and  filed  by,  the  said  clerk  of  said  court. 
Afterwards,  on  January  21st,  1879,  when  said  envelope  was 
opened  on  the  appellant's  motion  to  publish  said  deposition,  it 
was  found  to  contain  said  suppressed  deposition,  and,  also,  the 
notice  and  dedimus  for  the  retaking  of  said  deposition.  There- 
upon the  appellee  orally  moved  the  court  to  suppress  this 
last-published  deposition.    The  grounds  of  this  motion  are 
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not  shown  by  the  record ;  but,  in  the  absence  of  any  showing 
to  the  contrary,  it  may  be  fairly  assumed,  we  think,  that  the 
grounds  of  such  motion  were,  that  the  deposition  then  pub- 
lished was  the  same  deposition  which  had  been  suppressed  by 
a  former  order  of  the  court. 

When,  therefore,  upon  the  calling  of  this  cause  for  trial, 
the  appellee  withdrew  his  oral  motion  to  suppress  said  depo- 
sition, the  appellants  were  thereby  authorized  to  believe  tbat 
the  appellee  withdrew  his  objections  to  said  deposition,  and 
that  they  might  depend  upon  reading  the  same  in  evidence^ 
without  objection,  at  the  proper  time.  It  was  competent  for 
the  appellee  to  waive  his  objection  to  the  deposition,  upon  the 
ground  that  it  had  been  suppressed  by  a  former  order  of  the 
court,  and  suffer  it  to  be  read  in  evidence ;  and  the  action  of 
the  appellee,  in  withdrawing  his  oral  motion  to  suppress  the 
deposition,  may  well  have  deceived  the  appellants,  and  have 
led  them  to  believe  that  he  had  waived  his  objections  to  the 
deposition.  For  the  reasons  given,  we  are  of  the  opinion 
that  the  appellee's  objections  to  the  deposition,  made  after  en- 
tering on  the  trial,  ought  to  have  been  overruled,  and  that 
the  court  erred  in  excluding  it  from  the  jury. 

When  the  court  sustained  the  appellee's  objections  to  said 
dej^sition  and  excluded  it  from  the  jury,  the  appellants 
moved  for  a  continuance  of  the  cause,  upon  an  affidavit  then 
filed,  in  order  that  they  might  retake  said  deposition.  In 
said  affidavit,  the  appellant  Archibald  McGinnis  stated  in 
substance,  that  the  deponent,  William  H.  Bodkin,  resided  in 
London,  Ontario,  in  the  Dominion  of  Canada ;  that  more 
than  a  year  before  that  time,  having  learned  that  said  Bodkin 
was  cognizant  of  certain  &cts  material  to  their  defence,  the 
appellants  procured  an  order  of  the  court  authorizing  a  certain 
person  named  therein  to  take  said  Bodkin's  deposition,  and 
served  due  notice  of  the  time  and  place  for  taking  the  same  on 
the  appellee ;  that  said  deposition  was  accordingly  taken  and 
returned  into  court,  where,  on  the  appellee's  motion,  it  was 
suppressed,  for  certain  formal  defects  therein ;  that  Judge  John 
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C  Ilobinson  was  then  temporarily  presiding  in  the  court  be- 
low, when  they  procured  an  order  of  the  court  authorizing 
them  to  retake  said  deposition,  and,  notice  having  been  duly 
given  the  appellee  thereof,  the  said  deposition  was  retaken 
and  returned  into  court ;  that,  in  the  mean  time,  the  venue  of 
the  cause  had  been  changed  from  the  regular  judge  of  said 
court,  and  Judge  James  S.  Hester  had  been  duly  appointed 
to  try  this  case,  and,  on  the  appellee^s  motion,  the  deposition 
was  again  suppressed,  on  the  ground  that  said  Judge  Robin- 
son had  not  such  jurisdiction  of  the  case  as  that  he  was  au- 
thorized by  law  to  make  an  order  for  retaking  said  deposi- 
tion ;  that  thereupon  the  appellants  {»rocured  another  order 
of  the  court.  Judge  Hester  presiding,  authorizing  them 
again  to  retake  said  deposition,  and,  having  served  the  proper 
notice  on  the  appellee,  they  sent  it  and  the  necessary  dedi- 
mu8  to  the  person  named  in  said  order,  for  the  purpose  of 
retaking  said  deposition ;  that  afterwards,  on  January  13th, 
1879,  an  envelope  apparently  containing  said  deposition,, 
endorsed  with  the  title  of  this  cause,  and  addressed  to  the 
clerk  of  said  court,  was  received  and  filed  by  him;  that, 
on  January  20th,  1879,  Judge  Thomas  L.  Collins  pre- 
sided in  said  court  for  the  trial  of  this  case,  and,  the  said  dep- 
osition having  been  published,  the  appellants  discovered  that, 
the  person  authorized  to  retake  the  same  had  not  done  so,, 
but  had  simply  returned  the  last  suppressed  deposition ;  that,, 
when  said  deposition  was  so  published,  the  appellee  first, 
moved  the  court  to  suppress  certain  questions  to  the  depo- 
nent and  his  answers  thereto,  which  motion  was  overruled ; 
that  the  appellee  then  orally  moved  the  court  to  suppress  the 
entire  deposition ;  and  that  belbre  the  motion  was  decided  it 
was  withdrawn,  when  the  case  was  called  for  trial.  It  was 
then  stated  in  the  affidavit,  that  the  appellants  and  their  coun- 
sel were  deceived  by  the  appellee's  acts  in  regard  to  said  dep- 
osition, and  were  thereby  induced  to  believe  and  did  believe 
that  he  intended  to  waive,  as  he  lawfully  might,  the  said  ob- 
jections to  said  depositions^  and  suffer  the  same  to  be  read  in 
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evidence ;  and  that^  therefore^  the  appellants  and  their  coun- 
sel were  greatly  surprised,  when,  on  the  trial,  the  appellee 
made  the  said  objections  to  said  deposition,  and  when  the 
court  sustained  the  said  objections  and  excluded  the  deposi- 
tion from  the  jury.     In  all  other  respects  the  affidavit  for  a 
continuance  was  clearly  sufficient,  and  the  only  question  tor 
decision  is,  whether  or  not  the  foregoing  &cts  made  such  a 
case  of  surprise  as  that  the  appellants  were  thereby  entitled  to  a 
continuance  of  the  cause,  after  the  commencement  of  the  trial. 
It  is  unnecessary,  as  it  seems  to  us,  that  we  should  consider 
this  question  at  any  great  length.     For  it  follows  inevitably 
from  what  we  have  already  said,  in  considering  the  question 
presented  by  the  first  cause  assigned  for  a  new  trial,  that,  in 
our  opinion,  the  appellants  were  probably  misled  and  deceived 
by  the  acts  of  the  appellee  and  his  counsel,  and  were  diereby 
indSced  to  believe  that  the  objections  existing  to  said  deposi- 
tion were  waived,  and  that  it  would  be  admitted  in  evidence  on 
the  trial  of  this  cause.    In  Haynes  v.  The  State,  ex  rel.,  45  Ind. 
424,  it  was  held  by  this  court,  that  where  a  party  to  a  suit  told 
his  adversary,  with  the  view  of  influencing  his  action,  that 
certain  matters,  in  issue  by  the  pleadings,  would  not  be  con- 
troverted on  the  trial,  it  would  not  be  negligence  in  such  party 
to  rely  on  such  statement  and  omit  to  prove  what  his  adver- 
sary had  so  told  him  would  not  be  denied,  and  that,  if  such 
matters  were  controverted  by  evidence  on  the  trial,  the  party 
so  misled  would  be  entitled  to  a  new  trial  on  the  ground  of 
surprise.     The  doctrine  of  this  case,  we  think,  is  peculiarly 
applicable  to  the  question  as  presented  in  the  case  at  bar. 
Here  the  appellee  did  not  say  to  the  appellants  in  so  many 
words  that  he  waived  the  apparent  objections  to  said  Bodkin's 
deposition,  but  by  his  actions,  which  are  sometimes  said  to 
"speak  louder  than  words,"  he  certainly  induced  the  appel- 
lants to  believe  that  he  waived,  as  he  lawfully  might,  the  said 
objections  to  said  deposition,  and  that,  on  the  trial,  they  might 
rely  upon  reading  it  in  evidence.     Upon  the  fiawsts  shown  in 
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the  affidavit^  upon  which  the  application  for  a  continuance  was 
made^  we  are  of  the  opinion  that  the  appellants  were  not  at 
&ult  in  going  to  trial,  relying  upon  the  appellee's  waiver  of 
his  objections  to  the  depositions,  which  he  had  withdrawn  and 
could  not  make  again,  under  the  code,  after  entering  on  the 
trial,  and  that  injustice  had  probably  resulted  to  them  from 
surprise,  at  the  appellee's  subsequent  objection  to  the  deposi- 
tion and  the  ruling  of  the  court  thereon,  which  a  new  trial 
might  remedy.  Surely,  in  such  a  case,  a  new  trial  ought  to 
have  been  granted.     Todd  v.  The  State,  25  Ind.  212. 

The  third  and  last  cause  for  a  new  trial,  assigned  by  the 
appellants  in  their  motion  therefor,  presents  for  decision  the 
difficult  question  as  to  whether  or  not  the  appellant  McGin- 
nis was  a  competent  witness  for  himself,  or  his  co-appellant, 
on  the  trial  of  this  cause,  under  the  first  proviso  in  section  2 
of  the  act  of  March  11th,  1867,  ^Mefining  who  shall  be  comi» 
petent  Avitnesses,''  etc.,  2  R.  S.  1876,  pp.  133  and  134.  We^ 
deem  it  unnecessary  for  us  to  decide  this  question  in  this  case, 
first,  because,  by  reason  of  what  we  have  already  said,  the  judg- 
ment below  must  be  reversed,  and,  secondly,  because  the  law, 
in  relation  to  the  competency  of  Archibald  McGinnis  as  a 
witness  in  the  case,  has  been  radically  changed  in  and  by  the 
provisions  of  section  276  of  the  civil  code  of  1881 ,  under  which 
the  new  trial  of  the  cause  will  probably  be  had.  Revised 
Statutes  1881,  section  498. 

For.  the  reasons  given,  our  conclusion  is  that  the  court  erred 
in  overruling  the  appellants'  motion  for  a  new  trial. 

The  judgment  is  reversed,  at  the  appellee's  costs,  and  the 
cause  is  remanded  with  instructions  to  sustain  the  motion  for 
a  new  trial,  and  for  further  proceedings  in  accordance  with 
this  opinion. 

Vol.  78.— 30 
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Practice. — Supreme  Court — Amgnment  of  Errors, — New  Trial, — Swpprenmg 
Deposition, — Error  in  suppressing  a  deposition  is  a  reason  for  a  new  trials 
but  not  a  proper  specification  in  an  assignment  of  errors. 

Same. — Specificaiion  of  Error, — A  specification :  "  The  court  erred  in  ren- 
dering the  judgment  in  said  cause/'  is  too  general  to  present  any  ques- 
tion for  consideration. 

Same. — Instructions, — A  party  desiring  further  instructicms  upon  a  ques- 
tion of  law  must  ask  for  them. 

Promissory  Note. — Delivery. — Gift, — Evidence, — On  trial  of  an  action 
upon  a  promissory  note,  evidence  that  it  was  executed  to  the  plaintiff  as 
payee,  at  the  request  of  her  father,  a  creditor  of  the  maker,  and  held  by 
him,  and  that  the  plaintifi*  took  it  from  the  depository  of  his  private 
papers  in  his  absence,  and  without  his  knowledge  or  consent,  and  refused 

•  upon  request  to  return  it  to  him,  but  commenced  suit  against  the  maker, 

*  sustains  a  finding  that  the  note  was  not  so  delivered  as  to  vest  the  proper^ 
therein  in  her  and  constitute  of  it  an  executed  gift*' 

Same. — Trustee, — Constructive  Ddivery, — In  such  case  the  father  could  not 
appoint  himself  trustee  for  his  daughter  and  make  a  valid  deliveiy  of 
his  own  property  to  himself  as  such  trustee ;  nor  would  his  intention  or 
promise  to  give  the  note  to  her  constitute  him  a  trustee  for  her. 

Same. — Deposition. — In  such  case  the  suppression  of  questions  and  answers 
in  a  deposition  of  the  plaintiff  relative  to  credits  on  the  note,  not  for  pay- 
ments of  the  maker,  not  authorized  by  her  father,  and  not  tending  to  show 
a  delivery  of  the  note,  was  not  error. 

Same. — Hearsay. — Directions  as  to  Possession, — In  such  case,  the  father  not 
being  a  party  to  the  action,  the  daughter's  conversations  with  him,anlen 
a  part  of  the  transaction,  were  inadmissible ;  but  he  was  properly  per* 
mitted  to  testify  what  directions  or  assent  he  gave  to  her,  or  any  other 
person,  to  take  possession  of  the  note. 

Witness. — ImpeachmenL — Questions  evidently  asked  for  the  purpose  of  im- 
peachment only,  but  fixing  neither  time  nor  place,  are  improp^". 

Same. — Evidence, — Deposition  of  Deceased  Party. — Testimony  qf  Survimng 
JPoaiy, — Where  the  deposition  of  a  deceased  party,  represented  by  her 
executor,  has  been  read  in  evidence,  the  other  party  may  testify  on  all 
material  points  and  matters  of  fact  embraced  in  the  deposition. 

New  Trial. — Affidavit. — Netoly' Discovered  Evidence, — An  affidavit  for  a  new 
trial  on  the  ground  of  newly-discovered  evidence,  not  stating  the  facta 
expected  to  be  proved,  and  that  the  afiiant  believed  such  facts  to  be  tnie^ 
is  insufficient. 

From  the  Wayne  Circuit  Court. 
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H.  CI  FoXy  W.  D,  Fovike  and  J".  L.  Rupe,  for  appellant. 
T,  J.  Study,  for  appellee. 

Franklin,  C. — This  action  was  originally  brought  in 
the  name  of  Eliza  H.  Hatton  as  plaintiff.  After  the  action 
VTBS  commenced,  she  died  testate ;  her  death  was  suggested  of 
record,  and  the  name  of  the  executor  of  her  will,  Lemuel  C. 
Hatton,  was  substituted  as  the  plaintiff  in  the  case. 

The  action  was  brought  upon  a  promissory  note  alleged  to 
have  been  executed  by  the  appellee,  John  K.  Jones,  to  said 
Eliza  H.  Hatton,  for  $1,000,  dated  May  1st,  1876,  and  due  two 
years  after  the  date  thereof.  To  the  complaint,  the  appellee 
filed  an  answer  in  seven  paragraphs.  The  fifth,  on  motion,  was 
stricken  out ;  the  first  was  a  denial ;  second,  payment ;  third, 
fourth  and  sixth,  non  est  factum  sworn  to ;  seventh,  want 
of  consideration.  Reply  by  a  general  denial.  Trial  by  jury. 
Verdict  for  appellee.  Motion  for  a  new  trial  overruled,  and  an 
exception  reserved.    Judgment  upon  the  verdict  for  appellee. 

The  following  errors  have  been  assigned  in  this  court : 

"  1st.  The  court  erred  in  sustaining  the  defendant's  mo- 
tion to  suppress  the  deposition  of  Eliza  H.  Hatton. 

"2d.  The  court  erred  in  overruling  the  plaintiff's  motion 
for  a  new  trial,  and  in  refusing  to  grant  a  new  trial. 

"3d.  The  court  erred  in  rendering  the  judgment  in  said 
cause.'' 

The  ruling,  upon  a  motion  to  suppress  depositions,  may  be 
properly  alleged  as  a  reason  for  a  new  trial,  but  can  not  be 
stated  as  a  proper  specification  in  the  assignment  of  errors. 
The  JefferaonvUle,  etc.,  R.  R.  Co.  v.  Riley ,  39  Ind.  568 ;  Mer- 
cer V.  PaJtUraon,  41  Ind.  440 ;  Poiteraon  v.  Lordy  47  Ind.  203. 

The  third  specification  in  the  assignment  of  errors  is  too 
general  to  present  any  question  for  consideration. 

This  leaves,  as  the  only  question  to  be  considered,  the  over- 
ruling of  the  motion  for  a  new  trial. 

The  fects  in  the  case  as  gathered  from  the  record  are  sub- 
stantially as  follows : 
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William  C.  Jones  is  the  father  of  the  appellee^  Lee  Jones, 
Rebecca  Masters  and  the  said  Eliza  H.  Hatton ;  that  before 
the  date  of  said  note,  the  appellee  and  his  said  brother  Lee 
were  each  indebted  to  their  father  in  a  considerable  sum  for 
land  sold  to  them  by  their  father,  and  for  which  indebtedness 
the  latter  held  the  notes  of  his  said  sons;  that  said  father  con- 
templated assisting  his  said  children  or  equalizing  a  portion 
of  his  property  amongst  them,  and  for  this  purpose,  and  at 
his  request,  his  son  Lee  signed  a  note,  payable  to  Mrs.  Hair 
ton,  for  $1,000,  and  the  appellee,  John  K.  Jones,  signed  a 
note  payable  to  Mrs.  Masters  for  a  like  amount,  for  which 
they  were  to  have  credits  on  their  said  respective  notes  held 
by  their  father,  which  notes  were  delivered  to  the  &ther,  who 
held  them,  without  ever  delivering  them  to  his  daughters,  for 
the  purpose,  as  the  testimony  tends  strongly  to  show,  though 
there  is  some  conflict  upon  that  question,  of  investing  the 
amount  in  real  estate  for  the  use  and  benefit  of  his  said 
daughters  and  their  children,  without  letting  his  sons-in- 
law  have  the  control  of  the  money ;  that  he  afterward  in- 
formed the  daughters  of  what  he  had  done ;  that,  shortly  after 
this  arrangement,  Mrs.  Masters  purchased  some  real  estate, 
and  desired  her  portion  of  the  money  to  pay  for  it.  Appel- 
lee, John  K.,  was  not  then  in  a  condition  to  conveniently  pay 
it.  But  Lee  could  pay  off  his  note,  which  was  payable  to  Mrs. 
Hatton.  The  father  suggested  that  Lee  pay  off  his  note,  and 
that  the  money  go  to  Mrs.  Masters,  and  that  John  give  a  new 
note  to  Mrs.  Hatton  in  the  place  of  the  one  that  he  had  given 
to  Mrs.  Masters.  Lee  paid  the  money,  the  father  sent  it  to 
Mrs.  Masters,  and  John  K.  signed  the  new  note  to  Mrs.  Hat- 
ton, payable  two  years  afler  date.  The  &ther  surrendered  the 
note  payable  to  Mrs.  Masters,  and  took  possession  of  the  note 
payable  to  Mrs.  Hatton.  After  the  new  note  was  due,  some 
time  in  June,  1878,  Mrs.  Hatton,  while  living  in  a  part  of 
the  house  with  her  father,  in  the  absence  of  her  &ther  and 
mother,  went  into  the  apartment  of  the  house  occupied  by 
them,  and  from  a  jar  in  his  cupboard,  in  which  he  kept  his 


NOVEMBER  TERM,  1881.  469 

Hatton,  Ex'r,  v.  Jones. 

papers,  without  his  knowledge  or  consent  took  said  note,  and 
has  since  retained  the  possession  thereof  until  it  was  placed 
in  the  hands  of  an  attorney  for  collection.  That  shortly  ajfter 
missing  the  note,  on  being  approached  upon  the  subject  by 
the  fiither,  she  acknowledged  the  taking  of  the  note,  and  on 
being  requested  by  the  father  and  mother  to  return  the  note, 
she  refused  to  do  so,  and  caused  this  suit  to  be  commenced 
on  the  same. 

The  controversy  between  the  parties  is  as  to  whether  the 
note  was  so  delivered  as  to  vest  the  property  therein  in  Mrs. 
HattQU. 

The  first  reason  in  the  motion  for  a  new  trial  is  the  sup- 
pressing of  the  seventeenth,  eighteenth,  nineteenth,  twentieth, 
twenty-third  and  twenty-eighth  questions  and  answers  in  the 
deposition  of  Mrs.  Hatton. 

These  questions  and  answers  hadreference  to  certain  pay- 
ments  claimed  by  appellant  to  have  been  made  upon  the  note ; 
920  at  one  time  given  to  Eliza  by  her  mother,  and  which  her 
mother  told  her  could  be  credited  upon  the  interest  of  the 
note';  ^^25  paid  by  her  &ther  to  Dr.  Butler,  on  her  doctor's 
bill,  which  her  father  said  could  be  credited  on  the  note,  and 
a  store  bill  which  jjjier  father  paid  at  one  time,  amount  not 
given.  The  father  had  not  placed  any  of  these  credits  on  the 
note,  and  testified  that  he  did  not  direct  Mrs.  Hatton  to  place 
any  of  them  on  it.  These  questions  and  answers  are  insisted 
upon  as  being  admissible  because  they  tended  to  prove  that 
the  father  recognized  Mrs.  Hatton  as  owning  the  note,  and 
her  right  to  control  the  proceeds.  We  do  not  think  that  they 
tended  to  prove  that  the  note  had  been  delivered  to  Mrs.  Hat- 
ton, or  that  the  father  had  surrendered  his  right  to  the  pos- 
session of  the  note,  or  the  control  of  the  payment,  and  to  man- 
age the  appropriation  of  the  proceeds  of  its  payment.  There 
was  no  pretence  that  appellee  made  any  payments  on  the  note 
to  Mrs.  Hatton.  The  suppression  of  these  questions  and  an- 
swers, if  an  error,  was  a  harmless  one,  but  we  do  not  think  it 
was  error. 
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The  motion  to  suppress  as  to  the  sixth  and  twenty-second 
questions  and  answers  was  not  ruled  upon  at  the  time  of  the 
motion^  but  reserved  to  be  ruled  on  at  the  trial.  And  the 
second  reason  for  a  new  trial  was  the  refiisal  of  the  court  to 
allow  the  plaintiff  to  read  in  evidence  to  the  jury  these  two 
questions  and*  answers. 

The  sixth  question  was  this :  Upon  being  shown  a  copy  of 
the  note,  she  was  asked  to  state  all  she  knew  about  its  executions 
Her  answer  was,  detailing  a  conversation  with  her  fiither 
after  the  execution  of  the  first  note  and  before  the  execution 
of  the  second  and  the  one  in  suit.  This  answer  was  hearsay 
evidence,  and  not  responsive  to  the  question. 

The  twenty-second  question  was  in  relation  to  what  oiher 
payments  were  made,  if  any.  Her  answer  was,  giving  a  conver- 
sation with  the  fiither  about  the  same  dry-goods  bill  as  in  the 
questions  and  answers  suppressed,  and  in  relation  to  crediting 
the  amount  on  the  note.  The  father  was  not  a  ^arty  to  the  suit, 
and  conversations  with  him,  unless  they  were  at  the  time  and 
as  a  part  of  the  transaction,  were  not  admissible  as  evidence, 
unless  for  the  purpose  of  impeachment,  upon  the  proper 
foundation  being  laid ;  nothing  of  which  was  attempted  to  be 
.  done  in  this  case. 

The  third  reason  stated  in  the  motion  for  a  new  trial  was 
alleged  error  in  the  court  in  permitting  the  defendant  by  his 
counsel  to»ask  William  C.  Jones,  while  on  the  witness  stand, 
as  to  what  directions,  counsel  or  assent  he  gave  Eliza  Hatton, 
or  any  other  person,  to  take  the  note  out  of  his  possession, 
and,  over  the  objections  of  the  plaintiff,  the  witness  to  answer 
the  question. 

We  see  no  reasonable  objection  to  this  question  and  answer. 

The  fourth  reason  was  for  refusing  to  permit  the  plaintiff 
to  ask  the  same  witness,  whether  he  had  made  certain  speci- 
fied statements  to  Mrs.  Hatton  in  relation  to  the  signing  of 
the  note  and  leaving  it  with  him.  Such  questions  could  only 
be  asked  for  the  purpose  of  impeachment,  and  as  no  time  or 
place  was  fixed^  the  court  did  not  err  in  ruling  them  out. 
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The  fifth  reason  is  waived  by  not  being  noticed  in  the  brief 
of  appellant. 

The  sixth  reason  is  error  of  the  court  in  permitting  the  ap- 
pellee, while  on  the  witness  stand,  to  testify  to  a  conversation 
between  himself,  his  father  and  Mrs.  Hatton,  had  at  his  father^s 
house  in  August,  1879. 

The  deposition  of  the  deceased  Mrs.  Hatton  was  read  in 
evidence,  and  we  think  that  made  the  testimony  of  appellee 
admissible.  The  appellee^s  testimony  was  only  upon  mate- 
rial points  and  matters  of  fact  embraced  in  the  deposition.  2 
R.  S.  1876,  p.  134. 

The  seventh  reason  was  for  newly  discovered  evidence.  The 
appellant,  in  his  affidavit,  stated  that  if  a  new  trial  shquld  be 
granted  to  him,  he  could  prove  by  the  witnesses  whose  affida- 
vits were  filed  therewith  the  facts  therein  stated,  without  stat- 
ing any  of  said  facts  in  his  affidavit,  or  that  he  believes  them 
to  be  true.  He  also  states  facts  which  he  alleges  he  was  in- 
armed that  he  could  prove  by  a  witness  in  the  State  of  Illi- 
nois, but  whose  affidavit  as  to  the  same  had  not  been  procured, 
and  he  believed  such  facts  to  be  true.  These  facts  were  all, 
except  the  payment  of  $25  to  Dr.  Butler  by  the  fether,  for 
Mrs.  Hatton,  on  her  doctor's  bill,  hearsay  testimony — the  mere 
declarations  of  the  father,  not  made  in  connection  with  any 
part  of  the  transactions  spoken  of,  and  in  the  absence  of  ap- 
pellee. And  we  think  the  affidavit  is  insufficient  in  form  and 
substance  for  not  stating  the  facts  which  he  expected  to  prove 
by  the  witnesses  whose  affidavits  accompanied  his,  and  for  not 
stating  that  he  believed  such  fiicts  to  be  true.  Shirel  v.  Box^ 
ier,  71  Ind.  352. 

The  eighth  reason  was  for  alleged  error  in  instructions  to 
the  jury,  numbered  from  one  to  thirteen  inclusive. 

The  appellant,  in  his  brief,  only  complains  of  instructions 
numbered  seven  and  twelve ;  and  the  objections  to  these  in- 
structions are,  that,  while  they  may  state  the  law  correctly  as 
to  an  actual  delivery,  they  do  not  go  far  enough  and  state  the 
law  as  to  a  constructive  delivery ;  this,  they  say,  ought  to  have 
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been  done^  and  the  court  ought  to  have  instructed  the  jaiy 
upon  the  difference  between  an  actual  and  a  constructive  de- 
livery. If  appellant  desired  further  instructions^  he  ought  to 
have  asked  for  them.  It  was  not  error  in  the  court  to  fidl  to 
give  such  instructions  when  they  were  not  asked  for.  This 
question  has  been  so  repeatedly  decided  by  this  courts  that  it 
is  unnecessary  to  cite  authorities. 

The  ninth  and  tenth  reasons  were,  that  the  verdict  was  not 
sustained  by  the  evidence,  and  was  contrary  to  law. 

The  jury,  in  addition  to  their  general  verdict  for  appellee, 
returned  the  following  interrogatories  and  answers  thereto; 
but  the  record  does  not  show  which,  if  either,  of  said  parties 
requested  said  interrogatories  to  be  answered  ^ 

^^  1st.  Did  William  C.  Jones  ever  deliver  the  note  sued  on 
to  Eliza  H.  Hatton  ?    Answer.   No. 

"  2d.  Did  the  defendant,  John  K.  Jones,  ever  deliver  the 
note  sued  on  to  Eliza  H.  Hatton  ?    Answer.    No." 

It  is  insisted  by  appellant's  counsel,  that,  under  the  fiictsas 
proven  in  this  case,  there  was  a  constructive  delivery  of  the 
note  to  Eliza  H.  Hatton,  and  that  the  &ther  constituted  him- 
self a  trustee  to  hold  said  note  for  the  use  and  benefit  of  said 
Eliza.  We  have  been  referred  by  counsel  to  a  number  of 
cases  on  this  question.  But  they  refer  to  a  class  of  cases 
where  the  property  had  passed  into  the  hands  of  anotner  per- 
son than  the  donor. 

We  do  not  think  that  a  person  could  appoint  himself  as 
trustee  and  then  make  a  valid  delivery  of  his  own  property  to 
himself  as  such  trustee ;  or  that  an  intention  or  promise  to 
give  would  make  a  perfected  gift  so  as  to  constitute  the  in- 
tender  or  promisor  a  trustee  for  the  use  of  the  intended  or 
promised  beneficiary. 

The  case  of  Fanning  v.  Ruaselly  94  111.  386,  is  very  simi- 
lar to  the  one  under  consideration.  There  the  father  deeded 
lands  to  his  two  sons,  and  took  six  promissory  notes  for 
$1,500  each  for  the  unpaid  purchase-money;  each  one  of 
the  notes  was  made  payable  to  one  of  his  six  daughters.   The 
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notes  were  delivered  to  the  fether,  but  were  never  delivered 
to  the  sisters.  The  court  say :  "  No  doubt  it  was  the  inten- 
tion of  the  father  that  his  daughters  should  each  have  the 
benefit  of  one  of  the  notes^  that  is^  the  principal,  the  inter- 
est being  made  payable  to  him,  but  so  long  as  he  retained  the 
possession  of  such  notes,  they  were  his  own  property,  not- 
withstanding they  were  made  payable  to  his  daughters*  Until 
the  notes  were  delivered  it  was  his  privilege  to  change  his 
purpose  and  withhold  the  gifts  he  may  have  intended  to 
make.  The  daughters  had  no  vested  interest  in  the  gifts 
their  father  may  have  proposed  to  make  to  them,  and  of  course 
could  not  compel  a  specific  performance.  It  does  not  appear 
the  notes  were  ever  delivered  to  the  beneficiaries  named,  by  the 
&ther  holding  them.'^  The  difierence  between  the  facts  of  the 
two  cases  is,  that  in  that  case  the  interest  was  made  payable  to 
the  fiither ;  in  this  case,  the  father  demanded  a  return  of  the 
note  aft;er  it  had  been  taken  by  the  payee.  In  both  cases  there 
was  an  evident  intention  of  the  father  to  retain  the  possession 
and  control  of  the  notes*  The  principle  there  decided  is  the 
same  as  is  here  in  controversy. 

The  case  Foglesong  v.  Wiehardy  75  Ind.  258,  was  based  in 
some  respects  on  a  similar  transaction,  though  in  that  case  the 
notes  were  made  payable  to  the  father,  and  this  court  held 
that,  as  long  as  the  father  held  the  possession  of  the  notes,  it 
was  not  a  perfected  gift. 

It  is  not  insisted  that  there  was  an  actual  delivery  of  the 
note,  and  from  the  evidence,  we  do  not  think  there  was  any 
constructive  delivery  of  it,  and  it  is  admitted  that  without  a 
delivery  there  could  be  no  perfected  gift. 

We  think  the  verdict  of  the  jury  was  sustained  by  the  evi- 
dence, and  was  not  contrary  to  law. 

The  court  below  did  not  err  in  overruling  the  motion  for 
a  new  trial.     The  judgment  should  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  below  be,  and  the  same  is,  in  all 
things  affirmed,  with  costs. 
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TooHY  V.  Sarvib, 

New  TBiAii. — Miaeonduct  of  Jury, — Irregularity, —  VerdieL — EMenee. — ^iVao- 
tiee. — It  is  irregularity  amounting  to  misconduct  on  the  part  of  the  jury, 
and  good  cause  for  a  new  trial,  that  a  letter  of  the  losing  party,  which 
was  attached  to  a  deposition  of  the  prevailing  party,  and  read  in  eri- 
dence,  fell  into  the  hands  of  the  jury,  with  other  papeis  in  the  cause, 
although  inadvertently,  and  was  read  aloud  and  commented  upon  bj 
one  of  the  jurors  while  they  were  deliberating,  and  was  returned  into 
court  with  their  verdict  and  the  other  papers. 

8uFBEME  Court. — Evidence, —  Verdict, — The  Supreme  Court  will  not  dis- 
turb a  verdict  because  the  evidence  is  conflicting,  if  there  is  any  tend- 
ing to  sustain  it. 

Prom  the  Ohio  Circuit  Court. 

J.  B,  Coles,  for  appellant. 
A.  C.  Dovmey,  for  appellee. 

NiBLACK,  J. — Suit  by  William  H.  Sarvis  against  John 
Toohy,  upon  a  complaint  in  two  paragraphs. 

The  first  paragraph  was  upon  a  bill  of  exchange  drawn  by 
the  plaintiff  in  his  own  favor  upon,  and  accepted  by,  the  de- 
fendant. The  second  was  upon  an  open  account.  There  was 
an  answer  in  several  paragraphs,  and  issue  joined.  Verdict 
for  the  plaintiff;  new  trial  refused  and  judgment  on  the  ver- 
dict against  the  defendant. 

The  questions  discussed  by  counsel  are  only  such  as  arose 
upon  the  motion  for  a  new  trial. 

It  is  contended  that  the  verdict  was  not  sustained  by  suf- 
ficient evidence,  and  that  the  jury  were  guilty  of  misconduct 
in  having  with  them  at  their  room,  while  deliberating  upon 
their  verdict,  certain  papers  in  the  cause,  including  some  depo- 
sitions and  other  papers,  which  had  been  read  in  evidence  to 
the  jury  on  behalf  of  the  plaintiff. 

The  evidence  was  irreconcilably  conflicting,  but  there  was 
evidence  tending  to  sustain  a  verdict  for  the  plaintiff  for  a 
sum  larger  than  the  amount  named  in  the  verdict  which  was 
returned  by  the  jury. 


NOVEMBER  TERM,  1881.  475 

Toohy  V.  Sarvis. 

We  can  not  therefore  disturb  the  verdict  upon  the  evidence. 

As  bearing  upon  the  alleged  misconduct  of  the  jury,  the 
affidavits  of  the  bailiff  to  the  jury  and  clerk  of  the  court,  filed 
in  connection  with  the  motion  for  a  new  trial,  substantially 
establish  the  following  facts : 

That  after  the  trial  had  been  concluded  and  the  cause  given 
to  the  jury,  the  court  adjourned,  and,  by  consent  of  parties, 
the  jury,  attended  by  their  bailiff,  were  left  in  possession  of 
the  court  room ;  that  the  papers  in  the  cause,  consisting  of 
the  complaint,  a  demurrer,  the  answer,  the  reply,  a  motion  to 
suppress  depositions,  the  summons,  and  the  depositions  of  one 
Pletcher  and  of  the  plaintiff,  with  certain  letters  from  the 
defendant  to  the  plaintiff  attached,  were  inadvertently  left 
on  one  of  the  tables  in  the  court  room  which  had  been  used 
at  the  trial ;  that  these  papers  fell  into  the  hands  of  the 
jury  while  they  were  deliberating  upon  their  verdict;  that, 
while  the  jury  were  so  deliberating,  one  of  the  jurors  read 
aloud  one  of  the  letters  attached  to  one  of  the  depositions, 
and  which  had  been  read  in  the  cause,  and  commented  upon 
the  same  to  the  jury;  that,  after  the  jury  had  agreed  upon  a 
verdict,  they  returned  the  papers  in  the  cause  into  court  with 
their  verdict. 

The  question  for  decision  is,  Did  these  facts  constitute  such 
misconduct  on  the  part  of  the  jury  as  vitiated  their  verdict 
and  made  it  incumbent  on  the  court  to  grant  a  new  trial  ? 

It  has  been  said,  upon  what  seems  to  us  to  be  good  author- 
ity, that,  where  there  has  been  an  irregularity  which  may  have 
affected  the  impartiality  of  the  proceedings  before  a  jury,  such 
as  an  improper  separation  of  the  jurors,  or  as  having  had  un- 
authorized communications,  or  as  having  had  papers  before 
them  bearing  upon  the  matters  in  controversy  without  the  per- 
mission of  the  court,  a  new  trial  ought  to  be  granted,  so  as  to 
undo  whatever  wrong,  if  any,  which  may  have  been  inflicted. 

In  the  case  of  Hix  v.  Drury,  5  Pick.  296,  the  court,  in  re- 
ferring to  irregularities  which  may,  or  wh-ich  may  not,  vitiate 
the  verdict  of  a  jury,  said:     "So  where  a  paper  which  is 
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capable  of  influencing  the  jury  on  the  side  of  the  prevailing 
party,  goes  to  the  jury  by  accident,  and  is  read  by  them,  the 
verdict  will  be  set  aside,  although  the  jury  may  think  that 
they  were  not  influenced  by  such  paper,  for  it  is  impossible 
for  them  to  say  what  eflect  it  may  have  had  on  their  minds.'' 
ShoH  v.  West,  30  Ind.  367 ;  1  Graham  &  Watennan  New 
Trials,  73 ;  Lotz  v.  Brigga,  60  Ind.  346. 

The  irregularity  complained  of  in  this  case  amounted  to 
what  must  be  held  to  have  been  misconduct  on  the  part  of  the 
jury,  and,  in  the  light  of  the  authorities  cited,  ought  to  have 
been  treated  as  a  good  cause  for  a  new  trial. 

The  judgment  is  reversed,  with  costs,  and  the  cause  re- 
manded for  a  new  trial. 
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Armstrong  et  al.  v.  Cavitt  et  al. 

Descents. — Second  or  Other  Subsequent  Wife. — Life- Estate, — ^The  proviso  in 
section  24  of  the  statute  of  descents  (section  2487|  R.  S.  1881)  limits  the 
right  of  a  second  or  other  subsequent  wife  in  the  lands  of  the  husband, 
who  has  no  children  by  her  but  has  children  alive  by  a  preyious  ma^ 
riage,  to  an  estate  in  fee  for  her  life  only  in  her  s^are  of  such  lands. 

Same. — Creditors  of  Husband, — Such  share  of  such  second  or  otho'  snl^e- 
quent  wife,  in  the  lands  of  her  husband,  is  held  by  her  during  her  life, 
and,  upon  her  death,  descends  to  his  children  by  a  previous  wife^free 
from  all  demands  of  his  creditors. 

Same. — Power  of  Administrator. — Petition  for  Sale  of  Real  Estate, — Ordenff 
Court, — Jurisdiction, — Estoppel. — In  March,  1866,  A.  died  intestate,  the 
owner  in  fee  simple  of  certain  real  estate,  leaving  S.  A.,  his  widow  bj  a 
second  marriage,  and  the  plaintiffs,  his  children  by  his  first  wife,  as  his 
heirs  at  law.  At  the  October  term,  1866,  of  the  court  of  common  pleas, 
the  administrator  of  A.'s  estate  filed  his  petition  for  an  order  to  sell  all  of 
said  real  estate,  for  the  payment  of  the  decedent's  debts,  of  which  peti- 
tion notice  was  duly  given,  in  the  mode  prescribed  by  law.  Upon  the 
hearing,  the  widow,  S.  A.,  made  default,  and  the  plaintifis,  then  infants. 
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answered  by  their  guardian  ad  litem;  and  the  court  then  found  that  S.  A. 
was  the  owner  of  a  life-estate  in  one-third  of  said  real  estate,  and  ordered 
that  the  whole  of  said  real  estate  be  sold,  subject  to  her  said  life-estate. 
On  November  24th,  1866,  S.  A.  consented  that  her  interest  in  the  real 
estate  might  be  sold  at  the  same  time  the  decedent's  interest  therein  was 
sold,  under  the  order  of  the  court,  agreeing  to  take  for  her  interest  such 
allowance  as  the  court  might  make  her  out  of  the  proceeds  of  such  sale. 
On  February  23d,  1867,  the  administrator  of  A.  sold  the  said  real  estate, 
in  accordance  with  the  order  of  the  court  and  the  consent  of  S.  A.,  to  one 
M.,  which  sale  was  confirmed  by  the  cofirt,  and  a  deed  was  ordered 
to  said  purchaser.  At  the  next  term  of  the  court,  the  administrator  of 
A.  filed  his  petition,  praying  the  court  to  declare  the  interest  of  S.  A.  in 
the  proceeds  of  the  sale  of  the  real  estate,  together  with  her  written 
agreement  to  accept  a  part  of  the  money  in  lieu  of  her  life-estate  there- 
in ;  and  the  court  found  the  value  of  her  life-estate  in  one-third  of  the 
proceeds  to  be  a  certain  sum  of  money,  which  was  fully  paid  by  the  ad- 
ministrator of  A.,  under  the  order  of  the  court,  and  accepted  by  S.  A. 
in  full  satisfaction  of  her  interest  in  the  real  estate.  The  widow,  S.  A., 
died  in  1875,  and  from  and  under  the  said  M.,  by  regular  conveyances, 
the  defendants  claimed  title  to  all  said  real  estate. 

JSeldy  that  the  foregoing  facts  constituted  no  defence  whatever  to  the  claim 
of  the  plaintiffs  to  the  one-third  of  the  real  estate  which,  upon  A.'6  death, 
descended  to  S.  A.  in  fee  simple  for  her  life  only,  and  which,  upon  her 
death,  descended  in  fee  simple  to  the  plaintiffs,  free  from  all  demands 
of  the  creditors  of  A. 

Held,  alsoj  that  the  administrator  of  A.  was  not  authorized  by  law  to 
petition  for,  and  the  court  of  common  pleas  had  no  jurisdiction  to  order, 
the  sale  of  such  one-third,  for  the  payment  of  A.'s  debts. 

Held,  also,  that  the  plaintiffs  were  not  estopped,  by  any  of  the  facts 
aforesaid,  from  asserting  their  claim  and  title  to  such  one-third  part  of 
the  real  estate,  when,  upon  the  death  of  S.  A.,  the  same  descended  to 
them  in  fee  simple. 

Pabtition. — SuUiUe  of  LimUatiom, — An  answer  to  a  complaint  in  partition, 
that  the  cause  of  action  did  not  accrue  within  five  years  before  the  com- 
'  mencement  of  the  suit,  nor  within  two  years  after  the  plaintiffs  became 
of  fall  age,  is  bad  on  demurrer,  for  want  of  sufficient  facts. 

From  the  Rush  Circuit  Court. 

G.  B.  Sleeth  and  J,  W.  Study,  for  appellants, 
L.  Sexton  and  (7.  Cambem,  for  appellees. 

HoWK,  J. — In  this  action  the  appellants^  William  B.  Arm- 
strongs Mary  E.  Kirkpatrick  and  George  W.  Kirkpatrick, 
her  husband,  Aaron  G.  Armstrong  and  Thomas  H.  Arm- 
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strong,  the  plaintiffs  below,  complained  of  the  appellees,  John 
Cavitt  and  Amanda  Cavitt,  his  wife,  defendants^  and  allied 
in  substance  in  their  complaint,  that  the  appellants,  except 
said  George  W.  Kirkpatrick,  were  the  children  and  only 
heirs  at  law  of  John  N.  Armstrong,  late  of  Kush  county,  de- 
ceased, who  died  intestate,  on  the  13th  day  of  March,  1866; 
that,  beside  the  appellants,  the  said  John  N.  Armstrong  left, 
surviving  him,  Samantha  Armstrong,  his  widow,  who  was  his 
second  wife,  without  children,  the  said  appellants  being  the 
children  of  said  decedent  by  his  first  wife ;  that,  at  the  time  of 
his  death,  the  said  decedent  was  the  owner  in  fee  simple  of 
certain  real  estate,  particularly  described,  in  Rush  couetr; 
that  at  the  death  of  said  John  N.  Armstrong,  the  one-third 
part  in  value  of  said  real  estate  descended  to  his  said  widow 
in  fee,  during  her  natural  life,  and  at  her  death  to  the  said 
appellants ;  that  the  said  Samantha  Armstrong  departed  this 
life  on  the         day  of  ,  1875,  and  that,  at  her  death, 

the  said  undivided  one-third  part  of  said  real  estate  descended 
to  the  said  appellants,  except  said  George  W*  Kirkpatrick, 
in  equal  shares  in  value,  in  fee  simple ;  and  that  the  said  ap- 
pellee John  Cavitt  was  then  in  the  possession,  and  claimed  to 
be  the  owner,  of  the  whole  of  said  real  estate,  but  that,  in  truth 
and  in  fact,  he  was  the  own6r  only  of  the  undivided  two-thirds 
part  in  value  of  said  real  estate.  Wherefore  the  appellants 
prayed  that  partition  be  made  of  said  real  estate,  and  their 
share  thereof  be  set  off  to  them,  and  for  other  proper  relief. 

The  appellees  answered  in  five  paragraphs,  to  the  fourth  of 
which  the  appellants'  demurrer,  for  the  alleged  insufficiencj 
of  the  facts  therein  to  constitute  a  defence  to  their  action, 
was  overruled  by  the  court,  and  to  this  ruling  they  excepted. 
They  then  refused  to  reply  to  said  fourth  paragraph  of  an- 
swer, and  the  court  rendered  judgment  against  them,  on  their 
demurrer  to  said  paragraph,  for  the  appellees'  costs. 

In  this  court  the  appellants  have  assigned,  as  error,  the  de- 
cision of  the  circuit  court,  in  overruling  their  demurrer  to  the 
fourth  paragraph  of  the  appellees'  answer. 
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The  appellees  admitted,  in  the  fourth  paragraph  of  their 
answer^  that  John  N.  Armstrong  died  intestate,  on  the  13th 
day  of  March,  1866,  the  owner  in  fee  simple  of  the  real  estate 
described  in  the  complaint,  leaving  the  appellants  as  his 
children  and  heirs  at  law,  and  the  said  Samantha  Armstrong, 
his  widow,  by  a  second  marriage,  without  children  by  him, 
and  that  the  said  Samantha  had  died  on  the        day  of  , 

1875,  as  alleged  in  the  complaint;  and  the  appellees  averred, 
that  Leonidas  Sexton,  as  the  administrator  of  the  estate 
of  said  John  N.  Armstrong,  deceased,  at  the  October  term^ 
1866,  of  the  court  of  common  pleas  of  Rush  county,  filed  his 
petition  for  an  order  authorizing  him  to  sell  all  the  deced* 
ent^s  real  estate  described  in  the  appellants^  complaint,  for  the 
payment  of  the  debts  of  the  decedent's  estate ;  that  notice  of 
the  filing  of  said  petition  was  duly  given  by  publication 
thereof  in  a  weekly  newspaper,  of  general  circulation,  printed 
and  published  in  Rush  county,  for  more  than  three  weeks  prior 
to  the  time  of  hearing  said  petition,  and  by  posting  up  simi- 
lar notices  in  three  public  places  in  the  township  where  said 
real  estate  was  situate,  for  the  same  period  of  time ;  that  at 
said  October  term,  1866,  the  said  petition  was  presented  to 
said  court  of  common  pleas ;  that  a  guardian  od  /item  was  ap- 
pointed by  the  court  for  the  appellants,  who  were  then  in- 
fants, and  the  said  guardian  filed  his  answer  to  said  petition ; 
that  the  said  Samantha  Armstrong  failed  to  appear,  in  person 
or  by  attorney,  and  was  de&ulted ;  that  the  said  cause  having 
been  iuUy  heard,  the  court  found  that  the  matters  alleged  in 
said  petition  were  true,  and  that  the  said  Samantha,  as  the  de- 
cedent's widow,  was  the  owner  of  a  life-estate  in  one-third  part 
of  said  real  estate ;  that  the  court  then  ordered  the  said  real 
estate  to  be  sold,  subject  to  the  said  life-estate  of  said  Saman- 
tha in  the  one-third  part  thereof;  that  on  the  24th  day  of 
November,  1866,  the  said  Samantha  consented  that  her  said 
interest  in  said  real  estate  should  be  sold  at  the  same  time 
that  the  interest  of  the  decedent  therein  should  be  sold,  under 
said  order  of  said  court,  agreeing  to  take  for  her  said  interest 
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Buch  allowance  as  said  court  should  afterwards  make  to  her 
out  of  the  proceeds  thereof;  that  afterwards^  on  the  23d  day 
of  February,  1867,  said  administrator  sold  the  real  estate  de- 
scribed in  appellants'  complaint,  being  part  of  the  lands  de- 
scribed in  said  petition,  in  accordance  with  the  ord^r  of  said 
court  and  said  consent  of  said  Samantha,  to  one  Samuel  E. 
McMillan,  which  sale  was  confirmed  by  said  court^  at  its 
February  term,  1867,  and  upon  the  administrator's  report  of 
his  receipt  of  the  purchase-money,  the  court  ordered  a  deed 
to  said  purchaser;  that,  at  the  May  term,  1867,  of  said  court, 
the  said  administrator  filed  his  petition,  praying  the  court  to 
declare  the  said  Samantha's  interest  in  the  proceeds  of  said 
real  estate,  together  with  her  written  agreement  to  accept  a 
portion  of  the  money  in  lieu  of  her  life-estate  in  one-thiid 
part  thereof,  and  the  court  found  that  said  Samantha  wajs  en- 
titled to  an  interest  to  the  extent  of  one-third  for  life  in  one- 
third  of  the  proceeds  of  said  land,  and  that  said  interest  was 
worth  $513.60,  which  was  fully  paid  by  said  administrator, 
under  said  order,  and  accepted  by  said  Samantha  in  full  sat- 
isfaction of  her  interest  in  said  land ;  and  that  said  McMillan 
conveyed  said  land  to  Abram  Hackleman,  who  conveyed  the 
same  to  Adam  Pleisinger,  who  reconveyed  the  same  to  said 
Hackleman,  who  afterwards  conveyed  the  same  to  the  appel- 
lees. Wherefore  the  appellees  said  the  appellants  were  es- 
topped to  claim  any  interest  in  said  land,  and  they  demanded 
judgment  for  their  costs. 

Did  the  court  err  in  overruling  the  appellants'  demurrer, 
for  the  wanj;  of  sufficient  facts,  to  this  fourth  paragraph  of 
the  appellees'  answer  ?  It  was  admitted,  in  said  paragraph, 
that  John  N.  Armstrong  had  died  intestate,  the  owner  in  fee 
simple  of  the  real  estate  in  controversy,  leaving  the  appellants 
as  his  children  and  heirs  at  law,  and  Samantha  Armstrong  as 
his  widow,  by  a  second  marriage,  without  children  by  him. 
Upon  these  admitted  &cts,  it  would  seem  to  be  clear  that  Sa- 
mantha Armstrong,  upon  the  death  of  her  said  husband,  John 
N.  Armstrong,  took  her  share  or  interest  in  said  real  estate 
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under  the  provisions  of  dection  17  of  the  act  of  May  14th^ 
1852^  regulating  descents  and  the  apportionment  of  estates, 
and  that  she  held  such  share  or  interest,  during  her  natural 
life,  by  the  limited  and  qualified  tenure  prescribed  in  the  pro- 
viso, in  section  24  of  the  same  act.  This  proviso  reads  as 
follows :  "  Provided,  That  if  a  man  marry  a  second  or  other 
subsequent  wife,  and  has  by  her  no  children,  but  has  chil- 
dren alive  by  a  previous  wife,  the  land  which,  at  his  death, 
descends  to  such  wife,  shall,  at  her  death,  descend  to  his 
children/'     1  R.  S.  1876,  p.  412. 

Under  the  rule  of  descent  contained  in  this  statutory  pro- 
vision, and  directly  applicable  to  the  admitted  fitcts  in  this 
case,  we  are  of  the  opinion  that  the  share  or  interest  in  the 
real  estate  described  in  the  complaint,  which  descended  to  said 
Samantha  Armstrong,  upon  her  death  in  1876,  descended  to 
the  appellants  as  the  children  and  heirs  at  law  of  her  deceased 
husband,  John  N.  Armstrong,  by  his  first  wife.  The  share 
of  said  Samantha,  in  said  real  estate,  was  free  from  all  de- 
mands of  the  creditors  of  John  N.  Armstrong,  and  was  not 
liable  to  be  made  assets  for  the  payment  of  his  debts ;  and  the 
sale  and  conveyance  of  her  share,  by  his  administrator,  though 
made  with  her  written  consent,  and  though  she  received  a  part 
of  the  purchas^money,  did  not  defeat  the  rights  of  the  appel- 
lants nor  deprive  them  of  their  inheritance,  upon  her  death, 
in  and  to  her  said  share  of  said  real  estate.  This  is  the  con- 
struction which  this  court  has  repeatedly  given  to  the  statu- 
tory provision  above  quoted,  and  we  have  no  doubt  of  its  cor- 
rectness, and  no  desire  to  change  or  disturb  it.  Louden  v. 
James,  81  Ind.  69 ;  Longlois  v.  Longloia,  48  Ind.  60 ;  22en- 
drix  V.  SampsoUy  70  Ind.  350. 

We  do  not  understand  the  appellees'  counsel  to  controvert 
the  correctness  of  the  construction  given  by  this  court  to  the 
statutory  provision  quoted,  in  the  cases  cited ;  but  they  earnest- 
ly insist  that  the  appellants  are  estopped  to  maintain  this  ac- 
tion, by  the  proceedings  had  upon  the  administrator's  petition 
Vol.  78:— 31 
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for  the  sale  of  all  the  real  estate  in  controversy,  in  and  by  the 
court  of  common  pleas  of  Rush  county.  These  proceedings 
are  fully  stated  in  said  fourth  paragraph  of  answer.  If  it 
could  be  correctly  said  that  the  court  of  common  pleas  had 
jurisdiction  of  the  administrator's  petition,  in  so  fer  as  it 
sought  to  sell  the  interest  of  said  Samantha  Armstrong  in  said 
real  estate,  both  as  to  the  subject-matter  and  as  to  the  persons 
of  the  appellants,  then  it  would  follow,  we  think,  that  the 
appellants  would  be  estopped  from  instituting  or  maintaining 
this  action.  For,  in  that  event,  the  proceedings  of  the  court 
could  not  have  been  attacked  collaterally,  but  only  in  a  di- 
rect proceeding.  This  is  the  settled  rule  of  law  on  this  sub- 
ject, as  recognized  and  acted  upon  in  numerous  decisions  of 
this  court.  The  Board,  etc.,  of  Laiorenee  Co.  v.  HaU,  70  Ind. 
469 ;  Hume  v.  The  Little  Flat  Rock  Draining  Association,  72 
Ind.  499 ;  Muncey  v.  Joest,  74  Ind.  409. 

In  the  case  at  bar,  however,  we  are  of  the  opinion  that,  in 
so  far  as  the  administrator's  petition  sought  the  sale  of  Sa- 
mantha Armstrong's  interest  in  the  real  estate,  the  court  of 
common  pleas  did  not  have,  and  could  not  acquire,  jurisdic- 
tion of  the  subject-matter  of  such  petition ;  and,  in  the  absence 
of  such  jurisdiction,  we  need  hardly  say  that  its  proceedings 
were,  that  far  forth,  coram  nxmjudioe  and  wholly  void.  Her 
interest  in  the  real  estate,  under  the  law,  descended  to  Samantha 
Armstrong  in  fee  simple  free  from  all  demands  of  the  creditors 
of  her  deceased  husband,  and,  therefore,  was  not  subject  to  be 
converted  into  $issets  for  the  payment  of  his  debts.  The  de- 
cedent's administrator  had  no  better  legal  right,  as  it  seems 
to  us,  to  apply  for  an  order  to  sell,  or  to  sell,  the  real  estate 
which  so  descended  to  said  Samantha  Armstrong,  than  he  had 
to  apply  for  such  an  order  to  sell,  or  to  sell,  the  real  estate  of 
any  other  living  freeholder  in  Rush  county,  in  no  manner 
connected  with  his  decedent.  Nor  did  the  court  of  common 
pleas  have,  nor  could  it  acquire,  under  the  law,  jurisdiction 
of  the  administrator's  petition^  in  so  far  as  it  sought  the  sale 
of  the  real  estate  so  descended  to  said  Samantha,  any  more 
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than  it  would  have  had,  or  could  have  acquired^  such  jurisdic- 
tion if  such  petition  had  sought  the  sale  of  the  real  estate  of 
some  other  living  freeholder  of  the  county,  in  no  wise  con- 
nected with  his  decedent's  estate. 

Did  the  court  of  common  pleas  have  jurisdiction  of  the  per- 
sons of  the  appellants,  as  defendants  to  the  administrator's 
petition,  in  so  far  as  said  petition  sought  the  sale  of  the  real 
estate  which  descended  to  said  Samantha  Armstrong,  as  the 
widow  of  the  administrator's  decedent?  We  are  of  the  opin- 
ion that  this  question  ought  to  be,  and  must  be,  answered  in 
the  negative.  It  was  alleged  in  said  fourth  paragraph  of  an- 
swer, the  substance  of  which  we  have  given,  that,  when  the 
administrator's  petition  was  presented  to  said  court  of  com- 
mon pleas,  the  appellants  were  infants,  and  that  a  guardian 
ad  litem  was  appointed  for  them  and  filed  their  answer  to  said 
petition.  At  that  time  the  appellants  had  no  interest  what- 
ever in  the  real  estate  of  their  father,  which,  upon  his  death, 
descended  to  his  widow  and  their  step-mother,  said  Samantha 
Armstrong.  They  were  not  required  to  answer,  and  could 
not  and  did  not  answer,  having  no  legal  right  to  answer,  the 
administrator's  petition,  in  so  far  as  such  petition  sought  the 
sale,  if  it  did  seek  such  sale,  of  the  real  estate  which  had  so 
descended  to  said  Samantha  Armstrong.  The  court  then  or- 
dered that  all  the  real  estate  described  in  said  petition  should  be 
sold  by  the  administrator,  subject  to  what  was  called  "  the  said 
life-estate  of  Samantha  in  the  one-third  part  thereof."  What- 
ever else  might  be  said  concerning  said  order,  it  is  certain,  we 
think,  that  it  can  be  correctly  said  that  the  order  of  the  court 
did  not  and  could  not  affect,  and  did  not  purport  even  to 
affect,  in  any  manner  or  to  the  slightest  extent,  the  interest  in 
the  real  estate  then  held  in  fee  simple  by  said  Samantha  Arm- 
strong, and  which  upon  her  death  in  1875,  and  not  before,  de- 
scended to  the  appellants,  in  absolute  fee  simple,  under  the 
rule  of  descent  prescribed  in  the  above  quoted  proviso,  in  sec- 
tion 24  of  the  law  of  descents. 

The  fourth  paragraph  of  the  answer  shows,  that  the  ord^ 
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for  the  sale  of  said  real  estate  was  made  by  the  court  of  com- 
mon pleas^  at  its  October  term,  1866.  It  further  shows,  that 
afterwards,  on  the  24th  day  of  November,  1866,  the  said  Sa- 
mantha  Armstrong  consented  that  her  interest  in  said  real 
estate  might  be  sold  at  the  same  time  that  the  administrator 
made  his  sale,  under  said  order  of  the  court.  But  the  para- 
graph does  not  show,  nor  is  it  now  claimed  by  the  appellees' 
counsel,  that  the  appellants  were  or  could  have  been  parties 
to,  or  in  any  manner  bound  by,  such  consent  of  said  Saman- 
tha  for  the  sale  of  her  interest  only  in  said  real  estate. 

It  is  further  shown  in  said  fourth  paragraph  of  answer, 
that  afterwards,  at  the  May  term,  1867,  of  said  court  of  com- 
mon pleas,  the  said  administrator  filed  his  ]>etition,  praying 
the  court  to  declare  the  said  Samantha's  interest  in  the  pro- 
ceeds of  said  real  estate,  with  her  written  agreement  to  accept 
a  portion  of  the  money  in  lieu  of  her  life-estate  in  the  one- 
third  thereof;  and  that  the  court  had  found  the  value  of 
her  life-estate  to  be  a  certain  sum  of  money,  which  was  fiiUy 
paid  to  her  by  the  administrator,  under  the  order  of  the  conrt 
It  is  not  claimed,  however,  by  the  appellees'  counsel,  that  the 
appellants  were  made  parties  to  this  petition  of  the  adminis- 
trator, or  that  they  were  or  could  have  been  parties  to,  or  in 
any  manner  bound  by,  the  said  agreement  of  said  Samantha 
Armstrong.  The  paragraph  of  answer  does  not  show  that 
the  appellants  were  notified  in  any  manner  of  the  pendency 
of  this  latter  petition  of  the  administrator,  or  that  they  were 
required  to  answer  or  did  answer  said  petition,  either  in  per- 
son or  by  guardian  ad  litem. 

Upon  the  whole  case,  as  presented  by  the  demurrer  to  the 
fourth  paragraph  of  the  answer,  it  might  well  be  doubted,  as 
it  seems  to  us,  whether  any  of  the  proceedings  had  by  the  ad- 
ministrator, or  by  said  Samantha  Armstrong,  or  by  said  court 
of  common  pleas,  as  stated  in  said  paragraph,  did  in  terms 
affect  the  one-third  of  the  real  estate  which  descended  to 
said  Samantha,  in  fee  simple,  and  which,  upon  her  death 
in  1875,  and  not  before,  descended  in  fee  simple  absolute  to 
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the  appellants^  beyond^  perhaps^  an  estate  for  her  life  therein. 
Manifestly^  however,  those  proceedings  were  so  had  upon  the 
theory,  the  one-third  of  said  real  estate,  which  descended  to 
said  Samantha,  so  descended  to  her  for  her  life  only  and 
not  in  fee,  but  that  the  fee  simple  estate  therein,  upon  the 
death  of  said  John  N.  Armstrong,  descended  at  once  to  the 
appellants,  as  his  children  and  heirs  at  law,  subject  to  such 
estate  for  life.  This  theory  is  in  direct  contravention  of  the 
plain  letter  of  the  statute  of  descents,  and  can  not  be  upheld. 
But  in  view  of  this  theory  we  are  clearly  of  the  opinion,  for 
the  reasons  heretofore  given,  that  in  so  fiir  as  the  administra- 
tor's petition  sought  the  sale,  if  it  did  seek  the  sale,  of  the 
one-third  of  the  real  estate  which  first  descended  in  fee  to 
said  Samantha  Armstrong,  and  which,  at  her  death  in  1876, 
and  not  before,  descended  in  fee  simple  to  the  appellants,  the 
court  of  common  pleas  of  Rush  county,  never  had  nor  could 
acquire  jurisdiction  either  of  the  subject-matter  of  the  peti- 
tion, or  of  the  persons  of  the  appellants  as  the  defendants 
therein.  It  follows,  that  the  appellants  were  not  estopped 
by  any  of  the  proceedings  or  orders  of  said  court  of  com- 
mon pleas,  upon  said  petition,  from  asserting  their  title  to 
the  one-third  of  the  real  estate  which  descended  to  them 
in  fee  simple,  upon  the  death  of  said  Samantha,  in  1875, 
and  not  before  her  death. 

The  court  clearly  erred,  as  it  seems  to  us,  in  overruling  the 
appellants'  demurrer  to  the  fourth  paragraph  of  appellees' 
answer. 

The  appellees  have  assigned,  as  a  cross  error,  the  decision 
of  the  circuit  court  in  sustaining  a  demurrer  for  the  want  of 
su£5cient  facts,  to  the  fifth  paragraph  of  their  answer. 

In  this  paragraph  the  appellees  alleged,  in  substance,  that, 
on  the  23d  day  of  February,  1867,  the  real  estate  described  in 
the  complaint  was  sold  to  one  Samuel  E.  McMillan,  by  order 
of  the  court  of  common  pleas  of  Rush  county,  on  an  applica- 
tion filed  by  the  administrator  of  John  N.  Armstrong,  who 
was  the  father  of  the  appellants,  for  the  payment  of  the  debts 
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of  said  decedent ;  that  the  appellants  were  served  with  notice 
of  said  proceedings  according  to  law^  and  appeared  and  an- 
swered said  petition,  and  that  said  sale  was  confirmed  by  said 

court  on  the day  of  February,  1867 ;  that  said  McMillan 

conveyed  said  land  to  Abram  Hackleman,  who  cgaveyed  the 
same  to  Adam  Pleisinger,  who  reconveyed  the  same  to  said 
Hackleman,  who  conveyed  the  same  to  the  appellees.  Where- 
fore the  appellees  said  that  the  cause  of  action  mentioned  in 
the  appellants'  complaint  did  not  accrue  within  five  years  be- 
fore  the  commencement  of  this  action,  nor  within  two  years 
after  the  appellants  became  of  full  age ;  and  they  demanded 
judgment  for  costs  and  all  proper  relief. 

It  will  be  observed  that  this  paragraph  of  answer  in  no 
manner  controverts  any  of  the  allegations  of  the  appellants' 
complaint.  In  such  a  case,  section  74  of  the  civil  code  of 
1852  provides,  that  "  Every  material  allegation  of  the  com- 
plaint, not  specifically  controverted  by  the  answer,  *  *  * 
shall,  for  the  purpose  of  the  action,  be  taken  as  true.''  2  R 
S.  1876,  p.  71.  In  determining  the  sufficiency  of  the  fifth  par^ 
agraph  of  the  answer,  in  this  case,  it  must  be  construed  in 
connection  with  the  allegations  of  the  complaint,  which,  for 
such  purpose,  except  as  to  dates,  must  ^'  be  taken  as  true." 
Nicholson  v.  Caress,  59  Ind.  39 ;  Caress  v.  Foster,  62  Ind.  145 ; 
AU>ert  V.  The  State,  ex  rd.  65  Ind.  413 ;  Earle  v.  Peterson,  67 
Ind.  503;  Coley.  Wright,  70  Ind.  179;  Matter  y.  Gampbdl, 
71  Ind.  512. 

Thus  construing  the  fifth  paragraph  of  answer,  we  have  no 
difficulty  in  reaching  the  conclusion  that  it  did  not  state  fiicts 
sufficient  to  constitute  a  defence  to  the  appellants'  cause  of 
action.  For,  in  their  complaint,  the  appellants  alleged  cer- 
tain facts  which  showed  beyond  doubt  that  one-third  of  the 
real  estate  had  descended  in  fee,  upon  the  death  of  John  N. 
Armstrong,  to  his  second  wife,  Samantha  Armstrong,  fi^ 
from  all  demands  of  his  creditors,  and  that,  therefore,  his  ad- 
ministrator had  no  legal  right  to  ask,  and  the  court  of  com- 
mon pleas  had  no  jurisdiction  to  order,  the  sale  of  said  one- 
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third  of  said  real  estate  for  the  payment  of  said  decedent's 
debts.  Further  &cts  were  alleged  in  the  complaint  which 
clearly  showed  that  the  appellants  never  had  any  title  what- 
ever to  the  said  one-third  of  said  real  estate  until  it  descended 
to  them  in  fee  simple^  under  the  law^  upon  the  death  of  said 
Samantha  Armstrong  in  1875.  This  was  the  case  made  by 
the  complaint^  which  must  '^  be  taken  as  true/'  except  as  to 
the  dates  named  therein,  in  determining  the  sufficiency  of  the 
fifth  paragraph  of  answer,  as  a  defence  to  such  case.  We  are 
clearly  of  the  opinion  that  this  fifth  paragraph  did  not  state 
&cts  sufficient  to  constitute  any  defence  to  the  appellants' 
cause  of  action,  as  stated  in  their  complaint.  It  follows,  there- 
fore, that  the  court  committed  no  error  in  sustaining  the  de- 
murrer to  the  fifth  paragraph  of  answer. 

The  limitation  pleaded  by  the  appellees  in  the  fifth  para- 
graph of  their  answer  was  wholly  inapplicable  to  the  cause  of 
action  stated  in  the  complaint.  The  appellants  sued  to  ob- 
tain the  partition  of  certain  real  estate,  of  which  they  claimed 
to  be  the  owners  in  fee  simple  of  the  undivided  one-third 
part,  by  descent  cast  upon  them  on  the  death  of  Samantha 
Armstrong.  It  is  certain  that  the  limitation  of  five  years, 
pleaded  by  the  appellees,  was  no  sufficient  bar  to  the  appel- 
lants' cause  of  action.  Jenkins  v.  DaUon,  27  Ind.  78 ;  Nich- 
okon  v.  Caress  J  69  Ind.  39;  Schori  v.  Stephens,  62  Ind.  441. 

The  judgment  is  reversed,  at  the  appellees'  costs,  and  the 
cause  is  remanded,  with  instructions  to  sustain  the  demurrer 
to  the  fourth  paragraph  of  answer,  and  for  further  proceed- 
ings not  inconsistent  with  this  opinion. 


No.  8294. 

Wright  et  al.  t?.  Crabbs  et  al. 

Promibsoby  Note. — Illegal  ConaidenUvm, — QrairirBroker, — Margins. — In  a 
Buit  upon  a  promissory  note,  it  was  found  specially  that  the  note  was 
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given  to  a  grain-broker  in  consideration  of  commiflsions  and  advanoes 
upon  wheat  purchased  by  him  for  the  maker,  that  the  maker  of  the  note 
had  entered  into  a  combination  with  others  to  purchase  through  the 
plaintiff  and  other  brokers,  for  delivery  during  a  certain  month,  more 
wheat  than  there  was  in  the  market,  thereby  forcing  the  price  to  a  high 
rate,  with  a  view  to  make  profit  on  settling  with  sellers  failing  ^to  de- 
liver. Whether  the  plaintiff  was  a  party  to  this  combination,  or  had 
knowledge  of  it,  was  not  found.  A  conclusion  of  law  that  the  note  was 
valid,  and  the  plaintiff  entitled  to  recover  upon  it,  was  held  to  be  correct 

From  the  Shelby  Circuit  Court. 

T.  B.  Adams  and  X.  T.  MicheTier,  for  appellants. 

E.  P.  Ferris,  W.  W.  Spencer  and  J,  S.  Ferris,  for  appellees. 

WoRDEN,  J. — Action  by  the  appellees  against  the  appel- 
lants upon  a  promissory  note  executed  by  said  George  M. 
Wright  and  said  Cyrus  Wright,  in  his  lifetime,  payable  to 
the  plaintiffs,  the  appellees  herein,  for  the  sum  of  eleven 
hundred  and  four  dollars  and  a  fraction,  with  attorney's  fees, 
if  suit  be  brought  upon  it,  dated  July  2d,  1873,  and  payable 
two  years  after  date  with  ten  per  cent,  per  annum  interest. 

The  defendants  answered  in  three  paragraphs ;  the  first  al- 
leged that  the  note  was  given  without  any  consideration,  and 
the  second  and  third  alleged  matters  intended  to  show  that  it 
was  given  upon  an  illegal  consideration. 

Issue,  submission  to  the  court  for  trial,  and,  at  the  request 
of  the  parties,  a  special  finding  of  the  facts,  with  conclusions 
of  law  thereon,  was  made. 

The  following  is  the  special  finding,  with  the  conclusions 
of  law  thereon : 

"Prior  to  June,  1873,  the  deceased,  Cyrus  Wright,  with 
others,  employed  the  plaintiff,  who  were  grain-brokers  in 
Toledo,  Ohio,  to  make  or  procure  contracts  for  them,  for  the 
purchase  by  them  of  grain  known  as '  Michigan  Amber 
wheat  f  that  the  intention  of  the  deceased,  and  the  others 
who  were  acting  with  him,  was  to  purchase  and  hold  con- 
tracts, or  ^  options,'  for  the  delivery  of  wheat  to  them  in  the 
month  of  June,  of  that  year,  to  an  amount  largely  in  excess 
of  the  quantity  of  such  wheat  which  would  be  in  the  market 
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at  that  time^  and  thus  compel  parties^  who  had  wheat  of  that 
kind  to  fiirnish  in  discharge  of  their  contracts,  to  pay  the  dif- 
ference or  margin ;  that  at  the  time  of  making  such  arrange- 
ments there  were  only  sixty  or  seventy  thousand  bushels  of 
such  wheat  in  the  market  at  Toledo,  and  the  intention  of  the 
parties  to  the  combination  was  to  purchase  or  procure  con- 
tracts, or  *  options,'  for  at  least  double  that  amount ;  that  the 
contracts  or  'options' should  all  mature  during  that  month, 
and  all  available  wheat  would  thus  be  delivered  on  their  con- 
tracts ;  other  brokers,  if  necessary,  were  to  assist  in  carrying 
out  the  plan.  It  was  expected  that  some  one  of  the  interested  par- 
ties would,  at  the  agreed  time,  bid  a  high  price  for  such  wheat ; 
that  this  would  fix  the  price  and  govern  in  the  settlement  of 
the  outstanding  contracts ;  that  the  only  difficulty  in  the  way 
was  to  purchase  the  necessary  amount  of 'options,'  and  to 
overcome  this  difficulty,  the  plaintiffs  were  to  get  other  firms 
of  brokers  to  assist  them.  Contracts  to  the  amount  of  100,- 
000  to  130,000  were  purchajsed  by  the  plaintiffs  for  the  de- 
ceased and  the  others,*but  the  intended  speculation  was  a 
&ilure;  no  'corner'  in  that  kind  of  grain  was  created.  It 
turned  out  that  there  was  more  wheat  of  that  kind  in  the 
market  than  was  needed  to  fill  the  contracts.  The  plaintiffs 
urged  the  deceased  and  others  acting  with  him,  to  buy  more 
wheat,  and  frequently  sent  to  them  for  money  to  keep  up 
'margins.'  The  first  day  of  July,  1873,  found  the  deceased 
and  the  others  with  contracts  for  a  large  quantity  of  wheat 
on  their  hands,  which  they  had  to  sell  at  a  less  price  than 
cost.  Nothing  was  said  about  the  actual  delivery  of  the 
wheat  contracted  for,  but  parties  who  had  contracts  to  fill 
were  expected  to  pay  the  difference.  It  does  not  appear  how 
much  wheat  the  deceased  had  contracted,  or  whether  or  not 
any  wheat  was  actually  delivered  to  him,  or  that  it  was  ex- 
pected any  wheat  should  be  actually  delivered  to  him. 

"  The  court  fiirther  finds  that  afterwards,  viz.,  on  the  20th 
day  of  July,  1873,   on  a  settlement  between  the  plaintifls 
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and  the  deceased^  concerning  such  matter^  the  note  which 
is  sued  upon  in  this  action  was  made  and  given  by  the 
said  Cyrus  Wright  and  the  said  Greorge  M.  Wright. 

"  The  court  further  finds  that  there  is  due  upon  said  prom- 
issory note,  of  principal  and  interest,  the  sum  of  seventeen 
hundred  and  two  dollars,  and  that  a  reasonable  attorney's  fee 
in  this  case,  for  plaintiff's  attorney,  is  ninety  dollars. 

^^  As  a  conclusion  of  law  the  court  finds  that  the  said  prom- 
issory note  is  legal  and  valid,  and  that  the  plaintiffs  are  en- 
titled to  judgment  for  the  amount  thereof  as  aforesaid,  and 
for  said  amount  for  attorney's  fees.         A.  C.  Downey." 

The  defendants  excepted  to  the  conclusions  of  law  deduced 
by  the  court  fi'om  the  fiicts  found,  but  the  exception  was  over- 
ruled and  judgment  rendered  for  the  plaintiffs. 

The  supposed  error  of  the  court  below  in  its  conclusions  of 
law  presents  the  only  question  involved  here. 

We  can  not  say  that  there  was  any  error  in  the  conclusions 
of  law.  The  finding  does  not  show  that  the  plainti&  were  par- 
ties to  any  arrangement  or  combination  to  get  up  a  "corner  " 
in  wheat,  or  to  do  anything  else  in  violation  of  law  or  against 
public  policy ;  nor,  indeed,  that  they  had  notice  of  such  in- 
tention on  the  part  of  Cyrus  Wright,  or  those  acting  with 
him.  Cyrus  Wright,  with  others,  it  appears,  employed  the 
plaintiffs  to  purchase  wheat  for  them.  This,  so  far  as  we  can 
.see  was  a  legitimate  business.  It  is  not  found  that  the  plain- 
tiffs knew  anything  of  the  purpose  or  intention  of  Wright  and 
those  acting  with  him  in  purchasing  the  wheat,  or  of  the 
combination  mentioned  in  the  finding. 

It  is  found  that  "  other  brokers,  if  necessary,  were  to  assist 
in  carrying  out  the  plan,"  and  "  that  the  only  difficulty  in 
the  way  was  to  purchase  the  necessary  amount  of  ^  options,' 
and  to  overcome  this  difficulty  the  plaintiffs  were  to  get  other 
firms  of  brokers  to  assist  them." 

These  portions  of  the  finding  are  the  only  ones  that  present 
any  difficulty.      The  significance  of  the  finding,  howevei. 
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should  not  be  construed  to  extend  beyond  what  the  terms 
employed  fairly  import.  It  must  be  borne  in  mind  also  that 
the  burden  of  making  out  the  defence  rested  upon  the  defend- 
ants. It  was  for  them  to  make  the  £icts  constituting  a  defence 
affirmatively  appear.     Parker  v.  Hubble^  75  Ind.  580. 

The  language  of  the  finding  does  not^  as  we  think^  fairly 
imply  that  the  plaintiffs  took  the  employment  from  Wright 
and  others  in  purchasing  the  wheats  with  a  view  of  aiding  the 
latter  in  accomplishing  the  purpose  mentioned^  nor  that  they 
had  notice  of  such  purpose. 

The  finding  shows  that  the  plaintiffs  were  to  get  other  firms 
of  brokers  to  assist  them  in  pui*chasing  the  options  necessary 
to  carry  out  the  plan ;  but  this  is  consistent  with  the  idea  that 
the  plaintiffs  may  have  been  entirely  ignorant  of  the  plan  or 
the  purpose  which  Wright  and  others  had  in  view.  Wright 
and  others,  for  aught  that  appears  in  the  finding,  may  have 
advised  the  plaintiff  of  the  amount  of  options  they  thought 
necessary  to  carry  out  the  plan,  and  have  instructed  them  as 
to  the  amount  required,  without  disclosing  to  them  the  plan 
or  the  object  of  the  purchases. 

The  &ct  that  ^^  the  plaintiffs  urged  the  deceased,  and  others 
acting  with  him,  to  buy  more  wheat,  and  frequently  sent  to 
them  for  money  to  keep  up  margins,''  does  not  seem  to  us  to 
have  any  special  importance.  We  suppose  the  more  wheat 
the  plaintiffs  purchased  for  Wright  and  others,  the  more  com- 
missions they  would  earn ;  and  we  see  nothing  in  the  facts 
thus  stated  that  bears  upon  the  question  involved.  It  seems 
to  us  that  an  answer  setting  up  the  facts  found  by  the  court 
would  be  fatally  defective  on  demurrer  for  want  of  &cts. 

The  judgment  below  is  affirmed,  with  costs. 

Petition  for  a  rehearing  overruled. 


\ 
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No.  9895. 

186  3^  Stout  v.  The  State. 

78    408 

157  303  CRiMiNAii  Law. — Indictment, — New  Trial — Eddence, — Where  the  evidence 
fails  to  show  that  the  defendant  is  guilty  of  the  offence  charged  in  the 
indictment,  his  conviction  will  be  contrary  to  law,  and  a  new  trial  must 
be  granted. 

From  the  Monroe  Circuit  Court. 

J.  B.  East,  W.  H.  East,  J.  E.  Henley,  J.  W.  BusUrh  and 
W,  G.  L.  Taylor,  for  appellant. 

D.  P.  Baldwin,  Attorney  General,  H.  C.  Duncan,  Prosecu- 
ting Attorney,  and  G.  W.  FriecUey,  for  the  State. 

HoWK,  J. — In  this  case,  the  indictment  against  the  appel- 
lant, and  four  other  named  persons,  contained  two  counts. 
In  the  first  count,  it  was  charged  in  substance,  that  the  appel- 
lant and  his  co-defendant5,  "on  the  11th  day  of  May,  A.  D. 
1881,  in  said  county  and  State  aforesaid,  did  then  and  there 
feloniously  steal,  take  and  carry  away  eight  pairs  of  boots,  of 
the  value  of  $25,  of  the  goods  and  chattels  of  Elsberiy  W. 
Crane  then  and  there  being  found,  contrary  to  the  form  of 
the  statute,^^  etc. 

The  second  count  of  the  indictment  was  apparently  predi- 
cated on  the  same  transaction  as  the  one  described  in  the  first 
count,  for  the  only  material  difierence  between  the  two  counts 
consists  in  this,  that,  in  the  second  count,  the  stolen  property 
was  charged  to  be  "  of  the  goods  and  chattels  of  the  Louis- 
ville, New  Albany  and  Chicago  Railway  Company." 

The  appellant  and  his  co-defendants  jointly  interposed  a 
verified  plea  in  abatement  to  said  indictment,  to  which  plea 
the  State's  demurrer  was  sustained  by  the  court,  and  to  this 
ruling  the  defendants  jointly  excepted.  The  joint  motion  of 
the  appellant  and  his  co-defendants,  to  quash  the  indictment, 
was  overruled  by  the  court,  and  their  exception  was  duly 
saved  to  this  ruling.  On  arraignment,  for  plea  to  the  indict- 
ment, the  appellant  and  his  co-defendants  said  that  they  were 
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not  guilty  as  therein  charged.  The  appellant^  Daniel  A.  Stout, 
having  been  awarded  a  separate  trial,  the  issues  as  to  him 
were  tried  by  a  jury,  and  a  verdict  was  returned  finding  him 
''guilty  of  grand  larceny,  as  charged  in  the  indictment,^'  and 
assessing  his  punishment  at  imprisonment  in  the  State's  prison 
for  two  years,  and  a  fine  of  five  dollars,  and  disfranchisement 
and  incapacity  for  holding  any  office  of  trust  or  profit  for  the 
period  of  two  years.  Over  his  motion  for  a  new  trial,  and 
his  exception  saved,  the  court  rendered  judgment  on  the  ver- 
dict. 

The  appellant  has  here  assigned,  as  errors,  the  following 
decisions  of  the  circuit  court : 

1.  In  sustaining  the  State's  demurrer  to  his  plea  in  abate- 
ment. 

2.  In  overruling  his  motion  to  quash  each  count  of  the  in- 
dictment; and, 

3.  In  overruling  his  motion  for  a  new  trial. 

The  appellant's  counsel  have  not,  in  their  brief  of  this  cause, 
discussed  any  question  presented  by,  or  arising  under,  the  first 
two  of  these  alleged  errors ;  and  therefore,  under  the  settled 
practice  of  this  court,  those  errors  must  be  regarded  as  waived. 
This  leaves  for  our  consideration  such  questions  only  as  are 
fairly  presented  by  the  alleged  error  of  the  court  in  overruling 
the  motion  for  a  new  trial.  Much  of  the  able  and  elaborate 
brief  of  the  appellant's  counsel  is  devoted  to  a  critical  exam- 
ination of  the  instructions  given  the  jury  by  the  court,  of  its 
own  motion.  The  view  which  we  feel  constrained  to  take  of 
this  case,  as  made  by  the  evidence  in  the  record,  renders  it 
unnecessary  for  us  to  consider  and  pass  upon  the  instructions 
complained  of. 

In  his  motion  for  a  new  trial,  the  appellant  assigned  as 
causes  therefor,  among  others,  that  the  verdict  of  the  jury  was 
not  sustained  by  sufficient  evidence,  and  that  it  was  contrary 
to  law.  A  careful  reading  and  consideration  of  the  evi- 
dence contained  in  the  record  have  convinced  us  that  these 
causes  for  a  new  trial  were  well  assigned.     Whatever  else  may 
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be  said  of  the  evidence^  we  are  of  the  opinion  that  it  did  not 
show,  nor  tend  to  show,  that  the  appellant  was  guilty  of  the 
larceny  charged  in  the  indictment.  His  conviction  of  lar- 
ceny was  not,  as  we  think,  sustained  by  the  evidence,  and, 
therefore,  it  was  contrary  to  law. 

For  these  reasons,  it  seems  to  us  that  the  court  clearly  erred 
in  overruling  the  appellant's  motion  for  a  new  trial. 

The  judgment*  is  reversed,  and  the  cause  is  remanded  with 
instructions  to  sustain  the  motion  for  a  new  trial.  The  clerk 
will  issue  the.  proper  notice  for  the  return  of  the  appellant 
into  the  custody  of  the  sheriff  of  Monroe  county. 


No.  8459. 

Green  v.  Weevek. 

Decedekts'  Estates. — Widow. — Liability  for  Expenses  <^  Funensl  and  Loot 
Sickness, — If  a  widow  accepts  or  procures  the  entire  estate  to  be  delivered 
to  her  as  being  worth  less  than  $500,  she  becomes  liable  for  the  reasonaUe 
expenses  of  the  funeral  and  last  sickness  of  her  deceased  husband. 

From  the  Posey  Circuit  Court. 

E,  M.  Spencer,  for  appellant. 
W.  P.  Edaon,  for  appellee. 

Woods,  J. — ^The  appellant  procured  an  order  of  the  proper 
court,  setting  off  to  her,  as  widow,  the  entire  estate  of  her  de- 
ceased husband  as  worth  less  than  $500 ;  thereupon  the  appel- 
lee sued  her  for  the  value  of  his  services  as  a  physician  to  the 
deceased  during  his  last  illness. 

The  court  overruled  a  demurrer  to  the  complaint,  and,  up- 
on a  trial  had,  found  for  the  plaintiff,  and  gave  judgment  3.0- 
cordingly. 

The  ruling  upon  the  demurrer  is  assigned  for  error.    The 
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single  question  discussed  by  counsel  is,  whether,  in  such  case,. 
the  widow  takes  the  estate  free  from  all  demands  of  creditors,. 
or  is  liable  to  "  be  sued  for  reasonable  funeral  expenses  of  the 
deceased,  and  expenses  of  his  last  sickness/' 

The  latter  would  seem  to  be  the  rule. 

By  the  19th  and  20th  sections  of  the  law  of  descent,  ap- 
proved May  14th,  1852,  it  was  contemplated  that  the  widow 
should  have  the  estate  to  the  amount  of  $300,  '^firee  from  all 
demands  of  creditors,''  irrespective  of  the  mode^in  which  the 
amount  should  be  set  off  to  her ;  but  by  the  136th  section  of 
the  act  concerning  the  settlement  of  decedents'  estates,  ap- 
proved June  17th,  1852,  2  R.  S.  1876,  p.  542,  it  was  provided, 
that  upon  obtaining  possession  of  the  entire  estate,  by  order 
of  the  court,  "  such  widow  shall  not  be  liable  for  any  of  the 
decedent's  debts,  except  mortgages  of  real  estate,  but  she  may 
pay  and  may  be  sued  for  reasonable  funeral  expenses  of  the 
deceased ;  and  expenses  of  his  last  sickness." 

This  being  the  later  expression  of  the  legislative  will,  was, 
so  far,  a  modification  of  the  law  of  descent.  Sections  13& 
and  134  of  the  last  named  act  were  so  amended  by  the  act  of 
February  24th,  1869,  Acts  1869,  p.  32,  as  that  estates  not  ex- 
ceeding $500  might,  by  the  order  of  the  court,  be  delivered 
into  the  possession  of  the  widow,  but  no  amendment  or  repeal 
of  the  136th  section  seems  to  have  been  attempted,  and  we  are 
not  able  to  perceive  any  legal  ground  on  which  it  may  be  said 
that  the  provisions  of  that  section  are  not  in  force  or  do  not 
apply  to  the  case  before  us. 

It  is  true  that,  under  section  43  of  the  last  named  act,  a 
widow  might  have  selected  from  the  inventory  of  her  hus- 
band's estate  goods  or  money  to  the  amount  of  $300,  and  un- 
der that  section,  as  amended  by  the  act  of  February  8th,  1871, 
Acts  1871,  p.  46,  she  may  still  select  from  the  inventory  to 
the  amount  of  $500,  or  have  that  sum  paid  to  her  out  of  the 
first  moneys  received  by  the  executor  or  administrator,  and 
for  any  deficit  may  enforce  a  lien  against  the  real  estate,  and 
hold  the  property  or  money  so  received  free  from  all  demands  of 
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creditors ;  and  yet  it  seems  to  be  the  explicit  rule  of  the  stat- 
ute, that  if  she  procures  the  estate  to  be  delivered  to  her,  or 
accepts  it,  under  sections  133  to  136,  inclusive,  she  becomes 
liable  for  reasonable  funeral  expenses,  and  for  the  expenses  of 
the  last  sickness. 

There  may  be,  as  it  is  claimed  there  is,  no  consistency  in 
the  provisions  of  the  law  in  this  respect,  but  the  letter  of  the 
law  is  too  explicit  to  admit  of  interpretation,  and  the  remedy, 
if  any  is  to  be  had,  must  come  from  the  Legislature. 

Judgment  affirmed,  with  costs. 
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No.  8380. 

McGeew  et  al.  V.  McCarty  et  al. 

Mechanic's  Liek. — DecedenU^  EsUUea, — A  mechanic's  lien  upon  lands  of 
the  ancestor  may  be  enforced  against  the  lands  in  the  hands  of  his  heir, 
but  a  personal  judgment  against  the  heir  can  not  be  obtained. 

Same. — Notice, — ^A  joint  notice  of  mechanic's  lien  by  two  or  more  persons 
haying  separate  claims  against  distinct  parcels  of  property  is  bad ;  so 
also  is  a  single  notice  by  one  against  separate  parcels,  seeking  to  charge 
both  parcels  with  the  aggregate  of  his  claims  against  each. 

Practice. — Demurrer, — Motion  to  Strike  Out, — A  bad  complaint  should  be 
met  by  demurrer,  but,  if  the  right  result  be  reached  by  a  motion  to  strike 
out,  the  irregularity  is  not  available  error. 

From  the  Harrison  Circuit  Court. 

S.  K  Wolfe,  A.  Stephens,  W.  H.  H.  Hudson  and  G.  W.  Self, 
for  appellants. 

W.  T,  Jones,  for  appellees. 

Elliott,  C.  J. — This  is  an  action  to  enforce  liens  asserted 
by  the  appellants,  as  mechanics  and  material  men,  against  real 
estate  of  which  George  McCarty  died  the  owner.  The  com- 
plaint alleges  that  the  liens  were  acquired  in  McCarty's  life- 
time, and  that  the  appellees  are  his  children  and  heirs. 
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A  complaint  alleging  that  materials  were  furnished  for,  and 
used  in  the  construction  or  repair  of,  a  building,  does  not  en- 
title the  plaintiff  to  recover  a  personal  judgment  against  the 
heirs  of  the  person  who  dies  the  owner  of  the  property.  The 
lien,  if  valid,  may  be  enforced  against  the  property,  but  it  can 
not  be  allowed  to  create  a  personal  liability  against  the  heirs. 

Appellants  complain  of  the  ruling  of  the  court  sustaining 
appellees'  motion  to  strike  out  part  of  their  complaint.  We 
do  not  deem  it  necessary  to  consider  this  question.  The  com* 
plaint  is  bad  either  with  or  without  the  part  rejected  by  the 
court.  One  of  the  notices  of  the  liens  is  a  joint  one  by  sev- 
eral persons  holding  separate  claims  against  distinct  pieces  of 
property,  and  the  other  notice  is  by  one  person,  but  against 
at  least  two  different  parcels  of  property.  The  principle  laid 
down  in  HUl  v.  BradeUy  54  Ind.  72,  decides  this  case  against 
the  appellants.  It  was  said  in  that  case :  ^^Our  mechanics' 
lien  law,  by  its  terms,  contemplates  only  a  separate  lien  on  a 
single  building ;  not  a  joint  lien  on  several  buildings."  At 
another  place,  it  is  said :  '^  So  far  as  the  lien  is  given  upon  the 
lot  or  land,  it  is  only  as  an  incident  to  the  lien  upon  the  house 
on  the  lot  or  land,  for  the  materials  in  the  house ;  the  house 
and  lot  or  land  on  which  it  stands,  the  curtili^e,  constituting 
one  parcel  of  real  estate.  As  the  mechanics'  lien  act  contem- 
plates only  liens  on  separate  pieces  of  property,  so  it  contem- 
plates only  a  notice  of  intention  to  hold  a  lien  on  a  separate 
piece  of  property,  including,  of  course,  its  appurtenances." 
This  doctrine  is  approved  in  the  later  case  of  WUkeraon  v. 
Ru^,  57  Ind.  172.  The  reason  of  the  rule  is  thus  given  by 
Mr.  Phillips :  '^  If  the  work  be  done  or  materials  are  furnished 
upon  distinct  premises,  the  lien  must  be  against  each  of  the  sev- 
eral premises,  according  to  the  value  of  the  work  and  materials 
incorporated  in  each,  and  not  against  both  for  the  aggregate 
amount.  The  reason  a  joint  claim  may  be  sustained  against 
several  houses  put  up  at  the  same  time,  without  an  inter- 
val between  them,  is,  that  they  may  be  considered  as  one 
Vol.  78.-32 
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buildings  and,  consequently^  as  an  integer  or  nnit  which  maj 
be  covered  by  one  claim.  But  this  can  not  be  asserted  with 
any  truth  in  case  where  there  is  an  interval^  however  small, 
which  prevents  the  whole  from  being  one  continuous  struc- 
ture. It  has  accordingly  been  held  that  a  joint  claim  against 
separate  blocks  of  houses  in  different  streets  is  a  nullity^  and 
the  same  principle  applies  to  different  blocks  on  different 
sides^  or  on  the  same  side  of  the  same  street,  and  in  every 
instance  where  the  structure  against  which  the  claim  is 
filed  is  not  substantially  one  building.^  Phillips  Mech. 
Liens,  section  376.  There  is  still  another  reason  supporting 
the  rule.  The  theory  of  the  law  is  that  credit  is  given  to 
the  identical  building  for  which  the  materials  are  furnished 
or  upon  which  the  work  is  done.  Each  building  represents  ' 
a  distinct  and  separate  security.  One  building  can  not  be 
made  to  stand  as  the  security  for  another.  In  truth,  each 
building  stands  as  a  several  debtor,  and  one  can  no  more 
be  made  to  discharge  the  debt  of  another  building  than  one 
individual  debtor  can  be  made  to  pay  a  separate  claim  owing 
by  somebody  else  to  the  same  creditor.  It  is  upon  this  prin- 
ciple that  those  cases  may  be  sustained,  which  hold  that  a 
joint  claim  can  not  be  supported  by  proof  of  a  separate  right 
Gorgas  v.  DoxiglaBj  6  Serg.  &  R.  512;  Morris  Co.  Banky. 
Rockaway,  etc.,  Co.,  1  C.  E.  Green,  160 ;  Barker  v.  MaxwdLy 
8  Watts,  478 ;  Chapin  v.  Perssey  etc..  Works,  30  C!onn.  461 ; 
Landers  v.  Dexter,  106  Mass.  631. 

The  complaint  in  the  case  before  us  shows  notices  against 
at  least  three  separate  parcels  of  real  property,  a  mill,  a  dis- 
tillery, and  one  hundred  and  forty  acres  of  land,  and  there- 
fore falls  bodily  within  the  rule. 

The  correct  practice  would  have  been  to  demur  to  the 
complaint,  without  moving  to  strike  out.  Where  there  is 
no  personal  liability,  and  the  entire  right  of  action  depends 
upon  the  validity  of  the  lien,  which  afErmatively  appears  to 
be  invalid,  the  proper  practice  is  to  demur.  Lawtan  v. 
Casey  73  Ind.  60.    But  where  a  right  result  is  reached  no 
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harm  is  done^  although  an  inappropriate  remedy  is  adopted. 
Judgments  are  not  reversed  because  of  harmless  errors. 

We  are  not  unmindful  of  the  rule,  that  a  complaint  good 
in  part  will  repel  an  attack  by  demurrer  or  motion.  We 
folly  recognize  this  rule.  It  affords  appellants  no  assistance. 
The  lien  filed  by  one  of  them  alone  is  void,  because  it  is 
against  separate  parcels  of  property,  and  he  has  consequently 
no  cause  of  action.  But  if  he  did  have  a  cause  of  action  the 
complaint  fails.  A  complaint  by  one  of  several  plaintiffs 
must  show  a  cause  of  action  in  all.  If  it  were  conceded  that 
the  appellant,  who  separately  filed  a  notice  of  lien,  shows  a 
cause  of  action  in  himself,  it  would  not  save  the  complaint. 
Having  united  in  an  action  with  others,  whose  notice  of  lien 
is  bad,  for  two  plain  reasons,  namely,  because  it  is  the  joint 
notice  of  persons  whose  interests  are  distinct  and  several,  and 
because  it  is  directed  against  separate  pieces  of  property,  his 
cause  must  fall  with  theirs. 

Judgment  affirmed. 


No.  8161. 

Wrape  et  al.  v.  Hampsoist. 

Pbactice. — Suits  By  or  Against  Executors,  Administrators  or  Guardians, — Bar- 
ties  as  Witnesses, — Under  the  first  proyiso  in  section  2  of  the  act  of  March 
11  thy  1867,  defining  who  should  be  competent  witnesses  in  all  suits  where 
a  judgment  might  be  rendered  either  for  or  against  the  estate  repre- 
sented by  an  executor,  administrator  or  gdardian,  neither  party  was  al- 
lowed to  testify  as  a  witness,  unless  required  by  the  opposite  party,  or 
by  the  court  trying  the  cause. 

From  the  Jennings  Circuit  Court. 
A.  G.  Smith,  for  appellants. 

Howe,  J. — In  this  action^  Henry  Hampson  sued  John 
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Wrape  and  Greorge  W.  Swarthout,  administrator  of  the  estate 
of  James  P.  Swarthout,  deceased.  In  his  complaint^  the  ap- 
pellee^ Hampson^  alleged  in  substance^  that^  on  May  Ist^  1875, 
he  and  one  Henry  Wrape  were  partners  in  business  under 
the  firm  name  of  Wrape  &  Hampson^  and;  as  such  partners, 
were  then  engaged  in  the  business  of  quarrying  rock  at  Dep- 
uty, Indiana;  that,  on  said  May  1st,  1875,  the  appellee  bar- 
gained and  sold  to  said  John  Wrape  and  said  James  P.  Swar- 
thout,  then  in  full  life,  all  his  interest,  being  the  one  equal 
half,  in  the  business  and  effects  of  said  firm  of  Wrape  &  Hamp- 
son, for  the  sum  of  $500 ;  that  the  appellee  delivered  the  said 
interest  to  said  John  Wrape  and  James  P.  Swarthout,  who 
\  took  possession,  and,  in  connection  with  said  Henry  Wrape, 
continued  said  business  under  the  new  firm  name  of  Henry 
Wrape  &  Co. ;  that,  by  the  terms  of  said  sale,  the  said  John 
Wrape  and  James  P.  Swarthout  were  to  pay  down  the  sum 
of  $200,  and  to  pay  Henry  Wrape,  for  the  appellee,  the  sum 
of  $100,  and  to  pay  the  appellee  the  remaining  $200  six 
months  after  said  May  1st,  1875,  with  interest,  which  said  sum 
was  due  and  wholly  unpaid ;  and  that,  in  1878,  James  P. 
Swarthout  died,  and  George  W.  Swarthout  was  the  adminis- 
trator of  said  decedent's  estate.     Wherefore,  etc. 

The  cause  was  put  at  issue  and  tried  by  the  court,  and  a 
finding  was  made  for  the  appellee ;  and  over  the  appellants' 
motion  for  a  new  trial,  and  his  exception  saved,  the  court  ren- 
dered judgment  against  them  for  the  appellee,  upon  its  finding. 

From  this  judgment  the  defendant  John  Wrape  alone  has 
appealed  to  this  court,  and  his  co-defendant  has  declined  to 
join  therein*  The  only  error  assigned  by  the  appellant 
Wrape  is  the  decision  of  the  circuit  court  in  overruling  his 
motion  for  a  new  trial.  The  cause  for  a  new  trial,  chiefly  re- 
lied upon  by  the  appellants'  counsel  for  the  reversal  of  the 
judgment  below,  was  alleged  error  of  law,  occurring  at  the 
trial,  in  excluding  the  evidence  of  the  appellant  John  Wrape, 
who  offered  himself  as  a  witness  for  the  defendants,  ^'  which 
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evidence  was  material  to  the  issue  involved  between  the  par- 
ties to  this  action.^^ 

There  is  no  room  for  doubt  in  regard  to  the  materiality  of  the 
facts  which  it  was  proposed  to  prove  by  the  appellant  John 
Wrape.  Indeed^  the  offered  evidence  was  not  objected  to  on 
the  ground  either  of  its  immateriality  or'  of  its  irrelevancy* 
When  the  offer  was  made  to  prove  certain  recited  facts  by  the 
evidence  of  said  John  Wrape,  the  bill  of  exceptions  contains 
this  statement :  "  To  which  offer  and  the  competency  of  the 
said  John  Wrape,  as  a  witness  to  testify  in  said  cause,  the 
said  plaintiff  and  the  defendant  George  W.  Swarthout,  ad- 
ministrator, objected,  for  the  reason  that  the  said  John  Wrape 
was  not  a  competent  witness,  it  being  a  case  where  an  admin- 
istrator was  a  party,  and  in  which  a  judgment  might  be  ren- 
dered for  or  against  said  estate, — ^which  objections  the  court 
sustained,  and  refused  to  permit  the  said  John  Wrape  to  tes- 
tify as  a  witness  for  himself  in  this  action/' 

This  decision  of  the  trial  court  was  clearly  right,  we  think, 
under  the  law  then  in  force  in  relation  to  the  competency  of 
witnesses.  The  case  was  tried  on  the  18th  day  of  March, 
1879,  and  at  that  time  section  2  of  the  act  of  March  11th, 
1867,  'defining  who  shall  be  competent  witnesses,^'  etc.,  was 
the  law  of  this  State  on  the  subject  now  under  consideration. 
2  R.  S.  1876,  p.  133.  The  act  of  March  15th,  1879,  amend- 
atory of  said  section  2  of  the  aforesaid  act  of  March  11th, 
1867,  though  approved  three  days  before  the  trial  of  this 
cause,  had  no  emergency  clause  or  section,  and  did  not  take 
effect  until  the  acts  of  1879  had  been  "published  and  circu- 
lated in  the  several  counties  of  this  State  by  authority,"  and 
long  after  this  case  was  tried.     Acts  1879,  p.  245. 

The  first  proviso  in  said  section  2  of  the  act  of  March  11th, 
1867,  in  so  far  as  it  is  applicable  to  the  case  now  before  us, 
reads  as  follows :  "  Prov^ided,  That  in  all  suits  where  an  exec- 
utor, administrator  or  guardian,  is  a  party  in  a  case,  where  a 
judgment  may  be  rendered  either  for  or  against  the  estate 
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represented  by  such  executor^  administrator  or  guardian^  nei- 
ther party  shall  be  allowed  to  testify  as  a  witness  unless  re- 
quired by  the  opposite  party,  or  by  the  court  trying  the 
cause/^  etc.  In  the  case  at  bar,  the  record  shows  that  John 
Wrape  was  not  "required  by  the  opposite  party"  to  testify 
as  a  witness,  for  his  co-defendant,  Swarthout,  as  well  as  the 
plaintiff,  objected  to  him  as  a  witness,  on  the  ground  of  his 
incompetency.  Nor  can  it  be  said  that  the  court  trying  the 
cause  required  said  John  Wrape  to  testify,  for  the  ruling  com- 
plained of  is  that  the  court  sustained  the  objections  to  the 
competency  of  said  Wrape  as  a  witness,  and  refused  to  admit 
his  testimony  as  evidence.  This  statutory  proviso  is  too  plain 
and  mandatory  in  its  terms  to  require  construction.  Under 
the  issues  in  the  cause,  a  judgment  not  only  might  but  must 
be  rendered  by  the  trial  court,  either  for  or  against  the  estate 
of  said  James  P.  Swarthout,  deceased,  represented  by  the  de- 
fendant George  W.  Swarthout,  as  such  administrator.  As 
the  case  is  presented  by  the  record  before  us,  the  statute  in 
force  at  the  time  of  the  trial  imperatively  required  the  court 
to  sustain  the  objections  below  to  the  competency  of  said  John 
Wrape  when  offered  as  a  witness,  and  to  exclude  his  testi- 
mony as  evidence. 

The  other  causes  for  a  new  trial  assigned  by  the  appellant 
were,  that  the  finding  of  the  court  was  not  sustained  by  suffi- 
cient evidence,  and  was  contrary  to  law.  We  thihk,  however, 
that  the  evidence  in  the  record  fully  sustained  the  finding  of 
the  court,  and,  certainly,  the  finding  was  not  contrary  to  law. 

Our  conclusion  is,  that  the  court  committed  no  error  in 
overruling  the  appellants'  motion  for  a  new  trial. 

The  judgment  is  affirmed,  at  the  costs  of  the  appellant  John 
Wrape. 
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pBAcmcE.— Cburto.— JVoceedin^^  in  FKeri.-^Motwnfor  New  2Viat— ^o<icc.— The 
proceedings  in  a  cause  remain  in  fieri  until  the  end  of  the  term  at  which 
the  motion  for  a  new  trial,  though  filed  after  judgment,  is  ruled  upon,  and 
in  the  mean  time  the  court  may  alter,  amend  or  set  aside  its  former  ruling, 
orders  and  judgment,  without  special  notice  to  the  parties. 

Same. — Meehanie^sIAen, — IHnding, — Judgment, — GoUateml  Attack. — In  an  ac- 
tion upon  an  account  and  to  foreclose  a  mechanic's  lien,  there  was  a 
general  finding  for  the  plaintiff  on  which  a  personal  judgment  only  was 
entered  against  the  defendant.  After  the  rendition  of  the  judgment  and 
at  the  same  term  of  court,  the  defendant  filed  a  motion  for  a  new  trial, 
-which,  at  the  next  term,  was  overruled,  and  at  a  later  day  in  the  term, 
on  motion  of  the  plaintiff,  without  notice  to  the  defendant,  the  court 
set  aside  its  former  judgment  and  entered  a  like  personal  judgment  and 
a  decree  foreclosing  the  alleged  lien.  ^ 

Held,  that  this  action  was  within  the  power  of  the  court,  and  not  erroneous. 
The  judgment  of  the  circuit  court  can  not  l>e  questioned  collaterally  on 
the  ground  that  it  goes  beyond  and  is  not  according  to  the  finding. 

From  the  Marion  Superior  Court. 

O.  H.  Oiapman,  U.  J.  Hammond,  N.  R,  Harrison,  J.  8. 
Tarkington  and  J.  Buchanan,  for  appellants. 
8.  Claypool  and  W.  A.  Ketcham,  for  appellee. 

Woods,  J. — Action  by  the  appellee  for  the  recovery  from 
the  appellants  of  certain  real  estate. 

The  court,  at  the  request  of  one  of  the  parties,  stated  its 
conclusions  of  law  upon  the  facts  specially  found.  It  is  not 
necessary,  however,  to  give  either  a  copy  or  synopsis  of  the 
finding.  The  single  question  presented  and  discussed  is 
clearly  stated,  and,  in  our  judgment,  properly  resolved,  in  the 
opinion  of  the  Superior  court,  at  general  term.  That  opinion 
is  as  follows : 

"On  February  13th,  1877,  an  action  was  pending  in  this 
court  wherein  one  Skinner  was  plaintiff,  and  one  Buser  was 
defendant.  The  action  was  to  recover  money  due,  and  to 
foreclose  a  lien  for  certain  materials  furnished  in  the  erection 
of  a  mill.    On  the  date  last  mentioned,  a  verdict  was  returned 
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in  favor  of  the  plaintiff.  On  February  16th,  1877,  the  court, 
of  its  own  motion,  rendered  judgment  upon  the  verdict,  the 
judgment  being  simply  a  money  judgment,  not  foreclosing 
the  plaintiff  ^s  lien.  On  February  20th,  the  said  defendant 
filed  his  motion  for  a  new  trial.  On  March  6th,  1877,  the 
defendant's  motion  for  a  new  trial  was  overruled.  On  March 
13th,  1877,  upon  the  plaintiff's  motion,  the  judgment  before 
entered  in  said  cause  was  set  aside  and  another  judgment  was 
entered,  which  was  substantially  like  the  first  one,  with  the 
addition  of  the  ordinary  provisions  foreclosing  the  plaintiff's 
lien.  Of  the  plaintiff's  said  motion  and  the  said  corrections 
made  in  the  second  judgment,  no  notice  was  given  to  the  said 
defendant. 

"  The  question  presented  in  this  case  is,  whether  the  judg- 
ment entered  on  March  13th,  1877,  was  a  nullity.  The 
special  term  of  this  court  held  that  it  was  not.  *  *  * 

"  At  common  law  the  record  was  said  to  be  in  the  breast  of 
the  judges  as  long  as  the  proceedings  were  in  fieri,  and  they 
were  in  fi^eri  until  the  close  of  the  term,  at  which  final  judg- 
ment was  rendered.  After  that  time  there  could  be  no  alter- 
ation or  amendment  of  the  judgment,  except  for  a  correction 
of  mere  clerical  mistakes  or  irregularities.  The  Bank  oj  the 
United  States  v.  Moss,  6  Howard  (U.  S.)  31.  This  would  be 
so,  under  our  practice,  if  a  motion  for  a  new  trial  could  not^ 
as  it  could  not  at  common  law,  be  filed  after  the  rendition  of 
the  judgment.  But,  inasmuch  as,  under  our  practice,  such  a 
motion  may  be  filed  after  the  judgment,  it  follows  in  analogy 
with  the  authority  above  cited,  that  the  proceedings  must 
continue  to  be  in  fi/eri  until  the  close  of  the  term  at  which  a 
final  disposition  is  made  of  the  motion  for  a  new  trial ;  and 
that  until  that  time  the  court  retains  control  of  the  whole 
record,  with  power  to  alter,  amend  or  set  aside  its  former  rul- 
ings, orders  and  judgments. 

"  Here,  it  will  be  observed,  the  amendment  made  was  not 
the  correction  of  any  judicial  error,  but  was,  ifi  fact,  nothing 
more  than  the  correction  of  a  clerical  error — the  error  of  the 
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clerk  in  entering  up  simply  a  personal  judgment^  when^  as 
shown  by  the  record,  the  plaintiff  was  entitled,  in  addition, 
to  a  foreclosure  of  his  lien.  Everything  necessary  to  amend 
by  appeared  of  record,  and  it  might  be  that  the  court,  at  a 
subsequent  term,  even  if  the  motion  for  a  new  trial  had  pre- 
ceded the  final  judgment,  could  have  made  the  corrections. 
Freeman  Judgments  (2d  ed.),  sec.  70,  et  seq.  However  this 
may  be,  it  clearly  had  the  right  to  make  the  correction  during 
the  term  at  which  the  correction  was  in  feet  made.  No  notice 
to  the  defendant  was  necessary."  See  Bumside  v.  Ennia,  4S 
Ind.  411 ;  Spanagel  v.  DellingeTf  34  Cal.  476. 

The  further  point  is  made  on  this  appeal,  that  the  verdict^ 
as  stated  in  the  special  finding,  was  not  a  general  verdict  for 
the  plaintiff,  and  did  not  warrant  a  decree  foreclosing  the  lien, 
but  only  the  personal  judgment  which  was  rendered  in  the 
first  instance. 

The  finding  states  that  ^^a  verdict  was  rendered  for  the 
plaintiff  in  said  cause  for  $250."  Whether,  upon  such  a  ver- 
dict as  this  is  found  to  have  been,  the  plaintiff  was  entitled  to 
a  foreclosure  of  his  alleged  lien,  for  the  amount  so  found  in/ 
his  fevor,  may  be  debatable.  We  decide  nothing  on  the  point ; 
but  it  being  conceded,  as  we  hold  that  it  must  be,  that  the^ 
record  remained  in  the  control  of  the  court  until  the  end  of 
the  term  at  which  the  motion  for  a  new  trial  was  determined,^ 
and  that  parties  were  bound  during  that  term  to  take  notice  of 
the  action  of  the  court,  it  was  a  question  within  the  jurisdic- 
tion of  the  court  to  decide  whether  the  verdict  was  sufficient 
to  support  a  decree  of  foreclosure,  and  the  correctness  of  the 
decision  can  not  be  collaterally  questioned. 

Judgment  affirmed,  with  costs. 

Elliott,  C.  J.,  absent. 
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No.  8639. 
SUMAN  ET  AL.   V.  CORNELIUS. 

New  Trial. — Newly  Discovered  Euidence, — DUigenoe, — An  application  for  t 
new  trial  upon  the  ground  of  newly  discovered  evidence  must  show  that 
the  applicant  used  diligence  to  procure  and  present  the  evidence  upon 
the  trial,  and  that  the  evidence  was  of  such  a  character  as  that  it  woald 
probably  produce  a  different  result  upon  another  trial. 

•Samk — Evidence, — JVoe^ce. — The  insufficiency  of  the  evidence  to  sustain  a 
finding  and  judgment  can  not  be  presented  by  a  complaint  for  a  new  trial 
filed  after  the  close  of  the  term  at  which  the  judgment  was  rendered. 

From  the  Delaware  Circuit  Court. 

JET.  Craven,  H.  C  Ryan,  B.  Harrison,  O.  C,  Hines  and  IT. 
H.  H.  MUler,  for  appellants. 

jP.  J.  Blount  and  C.  B.  Templer,  for  appellee. 

Elliott,  C.  J. — The  appellants'  complaint  seeks  a  new 
trial.  It  was  filed  after  the  close  of  the  term  at  which  the 
judgment  was  rendered.  The  court,  after  having  heard  the 
evidence,  decided  against  the  appellants,  and  this  decision 
ought  to  be  affirmed. 

In  applications  for  a  new  trial,  upon  the  ground  of  newlj 
discovered  evidence,  the  applicant  must  show  that  he  used 
•diligence  to  procure  and  present  the  evidence  upon  the  trial 
He  can  not  take  the  chances  of  a  trial,  and,  after  an  adverse 
decision,  vex  his  adversary  and  take  up  the  time  of  the  court 
by  a  second  trial,  without  showing  that  the  absence  of  the  evi- 
dence was  not  owing  to  his  want  of  care  and  vigilance.  The 
evidence  in  the  case  at  bar  satisfies  us  that  the  appellants  did 
not  make  use  of  proper  diligence  to  discover  and  present 
the  evidence  now  relied  upon  as  entitling  them  to  a  new  trial. 
Reno  V.  Robertson,  48  Ind.  106 ;  Bowman  v.  Clemmer,  50  Ind. 
10 ;  Arms  v.  Beitman,  73  Ind.  85. 

It  is  essential  that  the  newly  discovered  evidence  should  be 
of  such  a  character  as  that  it  would  probably  produce  a  differ- 
ent result  in  case  a  new  trial  should  be  granted.  We  have 
looked  carefully  through  the  evidence  given  upon  the  first 
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trial,  and  through  that  adduced  for  and  against  the  appellants' 
■application/and  we  think  it  clear  that  the  newly  discovered 
evidence  would  not  have  changed  the  result  of  the  litigation. 

It  is  suggested  that,  upon  the  evidence  delivered  on  the  first 
trial,  the  finding  and  judgment  were  erroneous.  This  is  a 
•question  which  can  not  be  presented  by  a  complaint  for  a  new 
trial  filed  after  the  close  of  the  term.  Such  questions  may  be 
presented  by  a  motion  filed  during  the  term,  but  not  by  an 
application  filed  after  the  close  of  the  term  at  which  the  judg- 
ment was  rendered. 

Judgment  affirmed. 


No.  7169. 
Fell  et  al.  v.  Muller.  "Vslo? 

150    432 

Pbactice. — Suppressed  DeposUixms, — Harmless  ErrnT, — Where  depositions 
have  been  suppressed  and  the  ruling  is  complained  of  as  erroneous,  the 
error,  if  any,  will  be  considered  harmless,  when  the  record  shows  that  the 
suppressed  depositions  were  read  in  evidence,  on  the  trial,  hj  the  com- 
plaining party. 

Same. — Append  by  PtairUiff. —  When  Judgment  Affirmed, — When  the  plaintiff 
appeals  and  the  record  shows  he  has  no  cause  of  action  against  the  de~ 
fendant,  intervening  errors,  if  any,  must  be  regarded  as  harmless,  and 
the  judgment  below  must  be  affirmed. 

Executory  Contract  for  Sale  of  Goods. — Delivery  or  Offer  to  Deliver  to 
Vendee. — Failure  to  Accept. — Measure  of  Damages. — In  all  cases  of  con- 
tracts for  the  sale  of  personal  property  which  has  any  market  value,  the 
vendor  must  deliver  the  property  to  the  vendee,  or  must  do  such  acts  as 
will  vest  the  title  to  such  property  in  the  vendee,  or  as  would  have 
Tested  the  title  in  him  if  he  had  consented  to  accept  such  property,  be- 
fore such  Vendor  can  maintain  an  action  against  the  vendee  for  the  re- 
covery of  the  contract  price,  or  any  part  thereof ;  and  in  such  an  ac- 
tion, the  measure  of  the  vendor's  damages,  as  a  rule,  is  the  difference  be- 
tween the  value  of  the  property  at  the  time  of  the  vendee's  refusal  to  ac- 
cept it  and  the  contract  price. 

From  the  Wayne  Circuit  Court. 
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C.  C.  Binkky,  for  appellants. 
W.  A.  BicUe,  for  appellee. 

HowK,  J. — This  suit  was  commenced  by  the  appellants,  as 
plaintiffs,  against  the  appellee,  as  defendant,  before  a  justice 
of  the  peace  of  Wayne  county.  The  trial  of  the  cause  before 
the  justice  resulted  in  a  judgment  for  the  appellants,  from 
which  judgment  the  defendant  below  appealed  to  the  circuit 
court.  There  the  cause  was  tried  by  the  court  and  a  finding 
was  made  for  the  appellee ;  and  the  appellants'  motion  for  a 
new  trial  having  been  overruled,  and  their  exception  saved 
to  this  ruling,  the  court  rendered  judgment  against  them,  on 
its  finding,  for  the  appellee's  costs. 

The  following  decisions  of  the  circuit  court  have  been  as- 
signed  by  the  appellante  as  errors  in  this  court : 

1.  In  sustaining  the  appellee's  motion  to  suppress  the  first 
deposition  of  William  J.  Fell,  taken  May  20th,  1874; 

2.  In  sustaining  appellee's  motion  to  suppress  the  second 
deposition  of  William  J.  Fell,  taken  August  12th,  1874; 

3.  In  suppressing  the  deposition  of  Thomas  E.  Taylor; 

4.  In  suppressing  questions  5,  6  and  7,  and  the  several 
answers  thereto,  in  the  deposition  of  William  J.  Fell,  taken 
August  12th,  1874,  and  questions  5,  6  and  7,  and  the  answers 
thereto,  in  the  deposition  of  Thomas  E.  Taylor,  taken  on  the 
same  day ;  and, 

6.   In  overruling  their  motion  for  a  new  trial. 

The  suit  was  brought  upon  a  written  contract,  which  reads 
in  substance,  as  follows : 

« Whereas,  C.  J.  Fell  &  Brother,  of  Philadelphia,  Pa., 
hold  a  claim  against  Bernard  Muller,  of  Richmond,  Indiana, 
for  $266.40,  as  follows :" 

(Here  follows  a  bill  for- "yeast  powders,"  less  certain  per- 
centage and  allowances.) 

"And,  on  the  10th  of  September,  1872,  C.  J.  Fell  & 
Brother  drew  on  said  Muller  for  $266.40,  to  their  own  order, 
endorsed  to  and  presented  by  C.  F.  Reeves,  cashier  First 
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National  Bank,  Richmond,  Ind.,  which  was  not  accepted  or 
paid  by  Muller,  because  he  claimed  that  said  goods  did  not 
give  satisfiiction.  Now,  in  settlement  of  these  matters,  Muller 
agrees  to  and  with  C.  J.  Fell  &  Brother  to  deliver  back  to 
them,  prepared  for  shipping,  at  the  railroad  depot  in  Rich- 
mond, Ind.,  all  the  above  named  goods,  except  about  one- 
half  gross  sold,  and  he  further  agrees  that  he  will,  between 
this  and  the  5th  day  of  June,  1873,  buy  from  them  the  tall 
amount  of  said  $266.40  of  their  goods,  such  as  they  keep 
quoted  in  their  price-list,  and  at  regular  prices,  and  pay  for 
the  same,  and  when  this  is  all  done  and  completed,  then  it  is 
agreed  between  said  parties,  that  said  claim  is  fully  paid  and 
satisfied,  and  all  matters  between  them  shall  be  considered 
fully  adjusted.  Dated,  March  22d,  1873.^'  (Signed)  'J  C.  J. 
Fell  &  Brother,  by  C.  C.  Binkley,  their  attorney." 

"  B.   MULLEE." 

In  their  complaint,  the  appellants  alleged,  among  other 
things,  that  the  appellee  had  wholly  failed,  neglected  and  re- 
fused to  perform  his  part  of  said  contract,  in  this,  that  not- 
withstanding the  appellants,  during  all  the  time  between 
March  22d,  1873,  and  June  5th,  1873,  and  from  that  time 
until  the  commencement  of  this  action,  had  kept  large  quan- 
tities of  goods  and  a  regular  price-list  thereof,  a  copy  of 
which  price-list  was  furnished  to  appellee,  on  March  22d, 
1873,  and  at  divers  times  since,  yet  the  appellee  had  not,  at  any 
time  since  the  execution  of  said  contract,  bought  or  offered 
to  buy  from  the  appellants  the  full  amount  of  said  $266.40, 
or  any  part  thereof,  of  their  goods  so  kept  and  quoted  in  their 
said  price-list,  but  had  wholly  failed,  neglected  and  refiised 
so  to  do ;  and  that,  during  all  that  time,  the  appellants  were 
ready,  willing,  able  and  prepared  to  sell  said  goods  to  appel- 
lee at  regular  prices. 

The  appellants  averred  that  the  profits  to  them  in  the  sale 
of  said  goods,  at  regular  prices,  at  all  times  during  the  time 
above  mentioned,  would  have  been  ninety -five  dollars  on  said 
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sum  of  %266A0y  and  that  said  profit  remained  due  and  unpaids 
Wherefore,  etc. 

The  principal  ground  relied  upon  in  argument,  by  the  ap- 
pellants' counsel,  for  the  reversal  of  the  judgment  below,  is 
the  alleged  erroneous  decisions  of  the  trial  court  in  suppress- 
ing certain  depositions  and  parts  of  depositions  taken  in  tiie 
cause.  The  record  shows  that  the  court,  at  its  November 
term,  1874,  sustained  the  appellee's  motions  to  suppress  the 
appellants'  depositions ;  to  which  rulings  they  excepted  and 
filed  their  bill  of  exceptions.  Afterwards,  on  the  19th  day 
of  June,  1875,  and  aft;er  the  court  on  the  trial  of  the  cause 
had  found  for  the  appellee  and  rendered  judgment  ac- 
cordingly, the  appellants  filed  a  second  bill  of  exceptions, 
purporting  to  contain  the  evidence  given  on  the  trial.  In 
this  bill  of  exceptions  it  is  shown  that  the  first  evidence  in- 
troduced by  the  appellants  was  the  suppressed '^depositions 
of  Jenks  Fell  and  Joseph  E.  Taylor."  It  would  seem,  there- 
fore, that  the  appellee  had  probably  waived  or  withdrawn  his^ 
objections  to  the  depositions,  at  least,  so  far  as  to  allow  tUem 
to  be  introduced  in  evidence. 

The  rulings  of  the  court,  in  suppressing  the  depositions,, 
even  if  erroneous,  would  therefore  be  harmless  errors,  and  not 
available  for  the  reversal  of  the  judgment. 

The  real  question  for  decision  in  this  case  would  seem  to  be 
this :  Did  the  appellants'  complaint  state  a  cause  of  action  in 
their  favor  against  the  appellee  ?  If  it  did  not  state  a  valid 
or  sufficient  cause  of  action  against  the  appellee,  and  we  think 
it  did  not,  then  it  is  clear  that  the  appellants  were  not  harmed 
by  any  of  the  rulings  of  the  trial  court  adverse  to  them,  and 
the  judgment  below  must  be  affirmed.  For  in  section  101  of 
the  civil  code  of  1852,  in  force  at  the  time  of  trial,  and  still 
in  force  as  section  137  of  the  civil  code  of  1881,  it  is  provided 
in  substance,  that  no  judgment  can  be  reversed  or  affected  by 
reason  of  any  error  or  defect  in  the  proceedings,  which  does 
not  affect  the  substantial  rights  of  the  adverse  party.  So,  in 
section  680  of  the  civil  code  of  1852,  re-enacted  and  now  in 
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*force  as  section  659  of  the  civil  code  of  1881,  the  following 
provision  is  found :  "  Nor  shall  any  judgment  be  stayed  or  re- 
versed, in  whole  or  in  part,  where  it  shall  appear  to  the  court 
that  the  merits  of  the  cause  have  been  fairly  tried  and  deter- 
mined in  the  court  below/' 

If  the  written  instrument,  upon  which  the  appellants'  com- 
plaint is  founded,  was  a  mere  nvdum  pactum  on  the  part  of 
the  appellee,  resting  upon  an  insufficient  consideration,  it  is 
clear,  we  think,  that  his  mere  &ilure  or  refusal  to  comply  with 
his  part  of  the  written  contract  would  not  give  the  appellants 
a  cause  of  action  against  him  for  the  recovery  of  their  alleged 
profits  under  the  contract.  The  contract  is  peculiar  in  its 
terms.  It  recites  that  the  appellants  had  held  a  claim  of  a 
certain  amount  against  the  appellee  for  "  yeast  powders," 
which  claim  he  refused  to  pay,  ^^  because  he  claimed  that  said 
goods  did  not  give  satisfaction.''  It  is  then  provided,  that, 
"  in  settlement  of  these  matters,"  the  appellee  agreed  to  de- 
liver back  the  said  goods  to  the  appellants,  at  the  railroad 
depot  in  Richmond,  and  that,  between  March  22d  and  June 
6th,  1873,  he  would  buy  from  them  the  full  amount  of  $266.40 
of  their  goods,  such  as  they  kept  quoted  in  their  price-list,  at 
regular  prices,  and  pay  therefor.  It  may  be  said,  we  think, 
that  the  contract  shows  upon  its  &ce  that  it  was  executed  by 
the  appellee  "  in  settlement,"  or  by  way  of  compromise,  of  a 
claim  which  the  appellants  held  against  him,  and  such  a  set-^ 
tlement  may  properly  be  regarded  as  a  sufficient  consideration 
for  the  execution  of  the  contract,  "  for  the  law  fevors  the  set- 
tlement of  disputes."     1  Parsons  Contracts,  438. 

But,  conceding  that  the  appellee's  contract  rests  upon  a 
sufficient  consideration,  the  question  remains.  Have  the  appel- 
lants stated  sufficient  facts^  in  their  complaint,  to  show  that 
they  had  sustained  any  legal  damages  by  the  alleged  breach 
of  such  contract  on  the  part  of  the  appellee.  It  will  be  ob- 
served that  the  only  breach  of  the  contract  assigned  by  the 
appellants  is,  that  the  appellee  had  not,  at  any  time  since  his 
execution  of  said  contract,  bought  or  offered  to  buy  from  them 
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the  fall  amount  of  $266.40,  or  any  part  thereof,  of  their  goods 
kept  and  quoted  in  their  said  price-lists,  but  had  wholly 
fiiiled,  neglected  and  refused  so  to  do,  and  that,  during  all 
that  time,  they  were  ready,  willing,  able  and  prepared  to  sell 
said  goods  to  appellee,  at  regular  prices.  This  breach  of  the 
contract  is  supplemented  by  the  averment  that  the  profit  to 
the  appellants,  in  the  sale  of  said  goods  at  regular  prices,  at 
all  times  during  the  time  mentioned  in  the  complaint,  would 
have  been  $95  on  the  said  sum  of  $266.40,  and  that  the  said 
profit  remained  due  and  unpaid.  The  complaint  shows  that 
the  appellants  were  ready  and  willing  to  perform,  but  does 
not  aver  that  they  offered  to  perform,  their  part  of  the  con- 
tract. Ordinarily,  in  such  a  case  as  this,  the  averment  of  an 
offer  to  perform,  on  the  part  of  the  plaintiffs,  would  be  a  ma- 
terial and  necessary  averment. 

But  the  most  serious  difficulty  with  the  appellants'  com- 
plaint, in  the  case  at  bar,  lies  in  this,  that  it  wholly  fiuls  to 
allege  such  fects  as  would  enable  the  court  and  jury  to  deter- 
mine what  damages,  if  any,  they  had  sustained  by  reason  of 
the  appellee's  alleged  breach  of  the  contract  in  suit.  In  other 
words,  the  complaint  fails  to  allege  the  difference,  or  that 
there  was  any  difference,  between  the  contract  price  and  the 
market  value  of  the  goods,  at  the  time  and  place  when  and 
where  the  appellee,  under  the  contract,  should  have  bought 
and  accepted  them.  The  rule  for  the  measure  of  damages, 
in  such  a  case,  is  thus  stated  in  Chitty  on  Contracts,  11th 
Am.  ed.,  p.  1331 :  "  In  an  action  for  not  accepting  goods, 
the  measure  of  damages  is  the  difference  between  the  contract 
price  and  the  market  price,  on  the  day  when  the  vendee  ought 
to  have  accepted  the  goods." 

In  The  Pittsburgh,  etc..  Railway  Co.  v.  Heck,  50  Ind.  303, 
after  quoting  with  approval  the  rule  thus  laid  down  by  Mr. 
Chitty,  this  court  said :  "  It  is  conceived  that  in  all  cases  of 
contracts  for  the  sale  of  personal  property,  where  it  has  any 
market  value,  the  vendor,  before  he  can  recover  of  the  vendee 
the  contract  price,  must  have  delivered  the  property  to  the 
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vendee,  or  have  done  such  acts  as  vested  the  title  in  the  ven- 
dee, or  would  have  vested  the  title  in  him,  if  he  had  consented 
to  accept  it ;  for  the  law  will  not  tolerate  the  palpable  injus- 
tice of  permitting  the  vendor  to  hold  the  property  and  also 
to  recover  the  price  of  it." 

In  the  case  now  before  us,  the  appellants  are  seeking  to  re- 
cover thirty-five  per  cent,  of  the  contract  price  of  their  goods, 
which  percentage  they  call  their  profit  under  the  contract, 
without  delivering  or  offering  to  deliver  the  goods,  or  any 
part  thereof,  to  the  appellee,  and  without  having  done  any  acts 
which  would  vest  the  title  in  the  appellee  to  the  goods,  or  to 
any  part  or  percentage  thereof.  It  seems  to  us  that,  upon  the 
&cts  of  this  case  as  stated  in  their  complaint,  the  appellants 
could  not,  in  any  event,  recover  more  than  merely  nominal 
damages ;  and  certainly  we  know  of  no  rule  of  law  which 
would  enable  them,  upon  the  fiicts  stated,  to  recover  as  dam- 
ages the  alleged  profits  for  which  they  sue. 

The  &cts  in  this  case  are,  in  many  respects,  iimilar  to  the 
&cts  in  the  case  of  Ganson  v.  Madigan,  13  Wis.  76.  In  that 
case  the  court  said : 

"Where  the  vendor  has  actually  taken  all  the  steps  neces- 
sary to  vest  the  title  to  the  goods  sold  in  the  vendee,  he  may 
sue  for  goods  sold  and  delivered,  and  the  rule  of  damages 
would  be  the  contract  price.  But  where  he  is  ready  and  wil- 
ling to  perform,  and  offers  to  do  so,  but  the  vendee  refuses, 
even  though  the  title  is  not  vested  in  the  vendee,  the  vendor 
still  has  his  action  on  the  contract  for  damages.  But  the  rule 
of  damages  in  such  case  would  be  the  actual  injury  sustained, 
which  is  ordinarily  the  difference  between  the  value  of  the 
property  at  the  time  of  the  refusal,  and  the  price  agreed  on. 
Chitty  on  Con.  384 ;  1  Chitty's  PI.  347 ;  2  Parsons  on  Con. 
484,  note  h ;  Thompson  v.  Alger,  12  Met.  428 ;  Allen  v.  Jarvis, 
20  Conn.  38 ;  Oirard  v.  Taggart,  5  S.  &  R.  19." 

As  we  have  seen,  the  appellants  have  not  shown  in  their 
complaint  such  necessary  &ct8  as  would  enable  the  court  or 
Vol.  78.-33 
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jury  to  determine  the  question  as  to  whether  or  not  they  had 
sastained  any  damages^  and  if  so  how  much,  by  reason  of  the 
alleged  breach  of  the  contract  in  suit  by  the  appellee.  The 
evidence  in  the  record^  consisting  chiefly  of  the  depositions 
of  the  appellants^  &iled  to  show  that  they  had  sastained  any 
damages  by  reason  of  the  appellee's  breach  of  the  contract 
sued  upon ;  because  it  failed  to  show  any  difference  between 
the  contract  price  of  the  goods,  referred  to  in  the  contract, 
and  the  market  value  of  such  goods,  at  any  time  between  the 
date  of  such  contract  and  the  commencement  of  this  suit 

Upon  the  whole  case,  we  are  of  the  opinion  that  the  coort 
committed  no  error  in  overruling  the  appellants'  motion  for 
I  -  a  new  trial. 

The  judgment  is  affirmed,  at  the  appellants'  costs. 


No.  8451. 

Flanagan  v.  Patterson,  Adm'r. 

Practice. — Belief  from  JudgmenU — ExeunbU  NeglecL — OomplainL — A  com- 
plaint for  relief  from  a  judgment,  under  section  396,  B.  S.  1881,  wMcli 
shows  that  the  party  had  a  good  defence  capable  of  proof,  and  that  be- 
cause of  sickness  of  a  member  of  the  family,  and  the  change,  without  his 
knowledge,  of  the  hour  of  convening  court,  he  did  not  reach  court  with 
his  witnesses  until  the  cause  had  been  tried,  is  good  on  demurrer. 

Same.— ^SKoeufo  Oonatnied.— The  relief  provided  by  section  396,  R  8. 1881, 
is  not  confined  to  judgments  by  default.  NeUon  y.  Johnaon,  18  IimL  329, 
distinguished. 

From  the  Hamilton  Circuit  Court. 

D,  Mo88  and  R,  R.  Stephenson,  for  appellant. 
T.  J,  Kane  and  T,  P.  Davis,  for  appellee. 

Newoomb,  C. — ^The  appellant  filed,  on  October  15th,  1879, 
her  verified  complaint,  under  section  99  of  the  code  of  prac- 
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tioe^  pnying  to  be  relieved  firom  a  judgment  rendered  against 
her  in  favor  of  the  appellee. 

The  original  action  was  on  a  promissory  note  executed  by 
James  W.  Flanagan  and  the  appellant^  by  the  latter  as  surety 
of  the  former ;  and  her  defence  was,  that  an  extension  of 
time  had  been  given  by  the  payee  to  the  principal  debtor,  for 
a  valuable  consideration,  without  the  knowledge  or  consent 
of  the  surety,  the  payee  knowing  that  she  was  a  surety  only 
on  the  note. 

The  grounds  for  relief  from  the  judgment  are  stated  sub- 
stantially as  follows  in  the  complaint : 

That  the  cause  being  at  issue  was  set  down  on  the  court 
calendar  for  trial  on  September  24th,  1879 ;  that  appellant 
had  dul^  notified  her  witnesses  to  be  present  on  that  day ;  that 
she  was  62  years  of  age  and  feeble  of  body,  and  resided  eight 
miles  from  the  court  house ;  that  she  could  not  leave  home  to 
attend  the  trial  until  the  morning  of  September  24th,  owing 
to  the  serious  illness  of  her  son,  who  was  &tally  sick  with 
consumption ;  that  she  left  her  home,  with  her  witnesses,  for 
the  court  house  at  7  o'clock  A.  m.,  on  September  24ih,  but 
owing  to  heavy  roads,  occasioned  by  a  rain  the  night  previoui^ 
she  did  not  reach  the  court  room  until  about  9  o'clockvA.  m., 
when  she  learned  that  the  cause  in  which  she  yras  such  defend- 
ant had  been  called  a  half  hour  before,  and  had  been  tried  in  the 
absence  of  herself  and  her  witnesses,  and  de*3ided  against  her ; 
that  until  one  week  before  said  day  it  had  been  the  custom  of 
said  court  to  commence  its  morning  sessions  at  8 :  30  o'clock, 
but  that,  without  the  knowledge  of  appellant,  the  hour  had 
been  changed  to  8  o'clock,  and  that  she  was  ignorant  of  said 
change  until  her  arrival  at  the  court  house  on  the  morning  of 
September  24th ;  and  had  the  hour  of  meeting  not  been  so 
changed  she  would  have  been  present  with  her  witnesses  at 
the  calling  of  the  cause  for  trial. 

As  to  the  merit  of  her  answer  in  the  original  cause,  the 
complaint  avers  that  ^'  she  has  a  good  and  meritorious  defence 
to  said  action,  in  this,  that  she  can  and  will  prove  that  all  the 
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allegations  in  her  said  answer  are  true,  which  answer  is  now 
on  file  in  this  cause,  and  to  which  reference  is  made." 

The  court,  on  motion  of  the  appellee,  struck  out  a  part  of 
the  complaint  and  sustained  a  demurrer  to  the  residue,  and 
there  was  judgment  on  the  demurrer  for  the  appellee. 

Errors  are  assigned  on  both  of  said  rulings. 

We  think  that  the  complaint  makes  a  sufficient  showing  of 
diligence  on  the  part  of  the  appellant  in  her  efforts  to  reach 
the  court  in  time  for  the  trial,  and  of  surprise  by  reason  of 
the  recent  change  in  the  hour  for  the  convening  of  the  court 

But  it  is  objected  by  the  appellee  that  section  99  is  appli- 
cable only  to  cases  where  judgments  have  been  rendered  by 
de&ult,  and  that  inasmuch  as  the  defendant's  attorneys  were 
present  at  the  trial,  and  failed  to  withdraw  the  answer  of  the 
defendant,  she  was  concluded  by  their  acts,  and  can  not  have 
relief  under  said  section.  In  support  of  this  position  counsel 
cite  Nelson  v.  Johnson,  18  Ind.  329.  In  that  case,  PERKnrs, 
J.,  in  speaking  of  section  99  of  the  code,  said :  ''This  sec- 
tion seems  to  have  reference  to  cases  in  which  the  ground  of 
relief  is  limited  to  the  act  of  taking  or  rendering  the  judg- 
ment, as  in  cases  of  default,  and  does  not  look  to  errors  which 
occur  during  the  progress  of  a  cause  where  both  parties  are 
present  in  court."  We  think  the  case  at  bar  is  one  in  which 
the  ground  of  relief  is  limited  to  the  act  of  taking  or  render- 
ing the  judgment,  because  it  may  be  prestimed  that  if  the 
court,  when  the  case  was  called,  had  known  that  this  aged 
lady  had,  at  an  early  hour  of  the  morning,  left  the  bedside 
of  her  sick  son,  and  was  then  using  all  reasonable  diligence  to 
be  present  with  her  witnesses  at  the  trial,  and  that  she  was 
unaware  of  the  change  of  the  morning  hour  of  the  court  from 
8 :30  to  8  o'clock,  the  trial  would  have  been  suspended  until, 
by  the  exercise  of  reasonable  diligence,  the  defendant  and  her 
witnesses  could  reach  the  court  house.  The  complaint  does 
not  allege  that  any  error  was  committed  by  the  court  in 
the  trial  of  the  cause,  nor  claim  relief  on  that  ground.  The 
court  and  counsel  acted  without  knowledge  of  l^e  facts  on 
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which  relief  is  prayed.  We  think  the  case  comes  fairly  and 
clearly  within  the  terms  of  section  99.  Its  language  is,  that 
the  court "  shall  relieve  a  party  from  a  judgment  taken  against 
him,  through  his  mistake,  inadvertence,  surprise,  or  excusable 
neglect,  *  *  *  on  complaint  or  motion  filed  within  two  years.'' 
If  the  cause  for  relief  exists,  the  manner  in  which  the  judg- 
ment is  taken  is  a  matter  of  minor  consequence. 

The  complaint  shows  that  the  appellant  had  a  good  defence 
to  the  original  action.  Her  case  in  this  particular  is  as  strong 
as  even  those  of  the  defendants  in  Frazier  v.  WiUiama,  18  Ind* 
416,  Edsall  v.  Ayres,  15  Ind.  286,  and  Hunter  v.  Francis, 
56  Ind.  460,  in  all  of  which  relief  was  granted.  The  court 
erred  in  sustaining  the  demurrer  to  the  complaint. 

There  is  no  available  error  in  the  action  of  the  court  in 
striking  out  a  part  of  the  complaint.  The  portion  stricken 
out  was  an  excuse  for  not  making  the  application  for 
a  new  trial  during  the  term,  but,  as  the  appellant  had  two 
years  by  the  statute  within  which  to  apply  for  relief,  she  was 
under  no  legal  obligation  to  move  at  the  term  at  which  judg- 
ment was  rendered. 

For  error  in  sustaining  the  demurrer  to  appellant's  com-, 
plaint,  the  judgment  below  ought  to  be  reversed. 

Per  Curiam. — It  is  therefore  ordered  on  the  foregoing 
opinion,  that  the  judgment  below  be,  and  the  same  is  hereby, 
reversed,  at  the  costs  of  the  appellee  as  such  administrator, 
and  that  said  cause  be  remanded  to  the  Hamilton  Circuit 
Court,  with  instructions  to  overrule  the  demurrer  to  the  ap- 
pellant's complaint. 


No.  7167. 

Wagner  v.  Goldsmith.  . 

Negligence. — Damages. — A  team  of  horses  attached  to  a  heavy  wagon, 
having  been  left  by  the  defendant  in  a  pabllc  street  near  a  railroad  traci;, 
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hitched  by  the  lines  only  to  the  lever  of  the  rubber-block,  escaped  from 
his  control  and  ran  away,  and,  in  so  doing,  ran  over  and  against  and 
destroyed  the  plaintiff's  scales,  without  the  latter's  fault 
Held,  that  the  defendant  was  guilty  of  such  negligence  as  made  him  liable, 
in  damages,  for  the  destruction  of  plaintiff's  scales. 

From  the  Decatur  Circuit  Court. 

J.  S.  Scobey,  for  appellant. 

C.  Ewing  and  J.  K.  Ewing,  for  appellee. 

HowE^  J. — ^This  suit  was  commenced  by  the  appellant 
against  the  appellee^  before  a  justice  of  the  peace  of  Decatur 
county,  in  a  complaint  of  two  paragraphs.  In  the  first  para- 
graph the  appellant  alleged  in  substance,  that,  on  the  15th 
day  of  June,  1877,  he  was  the  owner  and  proprietor  of  a  pair 
of  hay  and  stock  scales,  situate  in  the  town  of  Osgood,  Indi- 
ana, of  the  value  of  ♦200 ;  that  the  appellee  was  then  and 
there  in  the  possession  and  had  the  management  and  control 
of  two  horses  harnessed  to  a  heavy  wagon ;  that  said  team  was 
then  and  there  standing  in  a  street  in  said  town  of  Osgood, 
under  the  appellee's  management  and  control ;  that  the  appel- 
lee then  and  there  so  carelessly  managed  the  said  team,  that, 
through  his  carelessness  and  negligence,  the  said  team  became 
frightened  and  ran  away  and  against,  and  struck  with  great 
force,  the  appellant's  said  hay  and  stock  scales,  and  then  and 
thereby  crushed,  broke  in  pieces  and  greatly  damaged  the  said 
scales,  so  that  they  were  then  worthless,  to  his  damage  in  the 
sum  of  $200.     Wherefore,  etc. 

The  second  paragraph  of  the  complaint  differs  from  the  first 
paragraph  only  in  alleging  that  the  scales  were  situate  on  the 
appellant's  real  estate  in  said  town  of  Osgood,  at  the  time  they 
were  so  broken  in  pieces  and  damaged  by  the  appellee's  team. 

The  trial  of  the  cause  by  a  jury,  before  the  justice,  resulted 
in  a  verdict  and  judgment  for  the  appellee.  On  appeal  to  the 
circuit  court,  a  demurrer  was  sustained  to  the  second  para- 
graph of  the  complaint,  and  the  cause  was  tried  by  the  court 
upon  the  first  paragraph  of  the  complaint,  and  a  finding  was 
made  for  the  appellee,  the  defendant  below.     Over  the  appel- 
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lant's  motion  for  a  new  trial,  and  his  exception  saved,  the  court 
rendered  judgment  against  him  for  the  appellee's  costs. 

In  this  court,  the  only  error  assigned  by  the  appellant  is 
the  decision  of  the  circuit  court  in  overruling  his  motion  for 
a  new  trial.  In  this  motion  the  following  causes  for  such  new 
trial  were  assigned  by  the  appellant : 

1.  In  the  admission,  over  his  objections  and  exceptions,  of 
each  and  every  part  of  John  Emmert's  evidence,  and  in  not 
sustaining  his  objections  to  the  questions  to  said  witness. 

2.  In  not  rejecting  said  Emmert's  evidence  on  his  motion. 

3.  In  the  admission,  over  his  objections  and  exceptions,  of 
John  Drake's  evidence,  and  in  not  sustaining  his  objections 
to  the  several  questions  put  to  said  witness ; 

4.  In  not  rejecting  said  Drake's  evidence  on  his  motion ; 
6.   The  finding  of  the  court  was  contrary  to  law ;  and, 

6.  The  finding  of  the  court  was  not  sustained  by  the 
evidence. 

The  real  question  for  decision  in  this  case,  as  made  by  the 
evidence,  as  it  seems  to  us,  may  be  thus  stated :  Was  the 
appellee  in  fiiult  in  suffering  his  team  to  escape  from  under 
his  control  and  management,  under  all  the  circumstances  of 
the  case  ?  If  he  was,  then  he  ought  to  be  held  liable  for  such 
damages  resulting  directly  from  such  fitult,  as  the  appellant 
may  be  shown  to  have  sustained.  But  if  the  appellee  was 
not  in  fault,  if  the  injury  complained  of  was  unavoidable 
and  the  conduct  of  the  appellee  was  free  fipom  blame,  then  he 
ought  not  to  and  will  not  be  held  liable  for  the  resulting 
damages.  There  is  but  little,  if  any,  conflict  in  the  evidence, 
as  it  appears  in  the  record,  except  as  to  the  probable  value  of 
the  appellant's  scales.  In  our  opinion  the  evidence  clearly 
showed  that  the  appellee's  team,  through  his  fault  and  negli- 
gence, escaped  from  his  control  and  ran  away,  and,  in  so  do- 
ing, they  ran  over  and  against  the  appellant's  scales  and  broke 
them  in  pieces.  The  appellee  had  hitched  his  team  by  the 
lines  only  to  the  lever  of  the  rubber-block,  on  the  near  side 
of  his  wagon,  about  ten  feet  from  the  railroad  switch.     He 
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was  on  the  off-side  of  his  wagon^  between  it  and  the  switch, 
about  ten  feet  from  his  team,  and  engaged  in  conversation. 

On  the  main  track  of  the  raiboad,  and  about  fiftj  feet  from  the 
appellee's  horses,  a  locomotive  had  stopped  or  was  standing; 
and  the  noise  made  by  the  engine  in  blowing  off  its  surplus 
steam  frightened  his  team  and  caused  it  to  run  away,  as  alleged 
in  the  complaint.  When  the  engine  stopped  so  near  to  his 
team,  or  soon  after,  the  appellee  was  told  that  ^^  he  had  bet- 
ter attend  to  his  horses,  for  they  might  run  away  f'  bat  he 
did  not  heed  the  advice,  although  he  heard  it,  as  was  shown 
by  his  own  evidence.  From  the  evidence  in  the  record,  it 
can  not  be  said,  we  think,  that  the  running  away  of  the 
appellee's  team,  and  the  injury  thereby  done  to  the  appel- 
lant's scales,  was  purely  the  result  of  casualty  or  accident. 
On  the  contrary  we  are  of  the  opinion  that  the  evidence 
fiurly  showed  that  the  running  away  of  the  appellee's  team, 
and  the  consequent  injuries  to  the  appellant's  scales,  were  the 
direct  result  of  the  &ult  and  negligence  of  the  appellee.  Un- 
der the  circumstances  of  this  case,  it  would  seem  to  be  clear 
that  the  appellee  was  not  exercising  ordinary  care,  skill  and 
diligence  in  the  control  and  management  of  his  horses,  at  the 
time  they  became  frightened  andran  away.  Herein  lies  the  ma- 
terial difference  between  the  case  at  bar  and  the  case  of  Broum 
V.  Collins,  63  N.  H.  442.  In  the  case  cited  there  will  be  found 
an  able  and  exhaustive  examination  of  the  authorities,  English 
and  American,  upon  the  subject  now  under  consideration ;  from 
which  the  doctrine  is  deduced,  that  if  in  such  a  case  the  de- 
fendant is  in  fault,  he  must  respond  in  damages  for  such  in- 
juries as  result  directly  from  such  fault  or  negligence.  Brown 
V.  KendaU,  6  Cush.  292;  BeuTiettY.  Ford,  47  Ind.  264. 

The  court  erred,  we  think,  in  overruling  the  appellant's 
motion  for  a  new  trial. 

The  judgment  is  reversed,  at  the  appellee's  costs,  and  the 
cause  is  remanded  with  instructions  to  sustain  the  motion 
for  a  new  trial,  and  for  further  proceedings  not  inconsistent 
with  this  opinion. 
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FiXTUREB. — Mortgage, — A.,  in  possession,  but  not  the  owner,  of  a  flouring 
mill,  was  permitted  by  the  manufacturers  of  machinery  to  put  into  and 
annex  to  it,  in  such  a  temporary  manner  as  to  admit  of  removal  without 
injury  to  the  mill,  certain  machinery  which,  if  found  satisfactory,  after 
sixty  days'  trial,  was  to  become  his  property  upon  giving  his  notes  for  the 
price  and  notice  of  his  acceptance  of  the  machinery.  The  mill  and  real 
estate  were,  at  the  time,  subject  to  two  mortgages.  A.  refused  to  acciept 
the  machinery  or  give  his  notes  as  he  had  agreed,  and  when  he  quit  pos- 
session the  machinery  remained  in  the  mill,  a  tenant  taking  possession. 

Seld,  that,  as  between  the  manufacturers  and  the  mortgagees,  the  ma- 
chinery was  part  of  the  real  estate,  and  subject  to  the  mortgages.  Woods^ 
J.,  dissents. 

PLEADD70. — Answer, — A  bad  answer  is  sufficient  for  a  bad  cross  complaint* 

From  the  Shelby  Circuit  Court. 

T.  B.  Adams  and  L.  T.  Mtchener,  for  appellants. 

JE.  P.  Ferris,  A.  F.  Wray  and  H.  JET.  Dav^herty,  for  appellees. 

BiCKNELL^  C.  C. — Peyton  Johnson  and  wife,  in  February, 
1877,  mortgaged  land,  including  a  mill  and  its  appurtenances, 
to  Kennedy  and  Robertson,  to  secure  several  notes  payable  to 
them,  and  made  by  Peyton  Johnson.  These  notes  became* 
the  property  of  the  appellant  Hamilton,  by  endorsement. 

The  same  grantors,  in  February,  1878,  mortgaged  the  same* 
land  to  the  appellant  Hamilton,  to  secure  a  note  payable  to 
him  and  made  by  Peyton  Johnson. 

Hamilton  brought  suit  upon  the  notes  and  mortgages  and 
obtained  a  judgment  of  foreclosure  against  Johnson  and  wife. 

Thereupon  the  appellees,  Huntley,  Holcomb  and  Heine, 
were  made  defendants,  and  they  filed  a  cross  complaint  against 
Hamilton,  Johnson  and  wife,  and  Kennedy,  alleging  that  af- 
ter the  execution  of  said  notes  and  mortgages,  and  before  suit 
was  brought  thereon,  they  delivered  to  Peyton  Johnson  a 
middling  purifier,  and  a- bran  duster,  and  a  brush  machine,  to 
be  put  by  him  in  said  mill  and  used  on  trial,  and,  if  found  sat- 
isfiujtory,  then  within  sixty  days  after  such  delivery  Peyton 
should  notify  them  of  his  acceptance  of  the  machines  and  give 
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them  his  notes  therefor^  and  then  said  machines  should  become 
his  property ;  that  said  machines  are  &stened  to  the  floor  of 
the  mill  temporarily  by  cleats  and  nails^  and  can  be  removed 
without  injury  to  the  building  or  freehold ;  that  they  were  not 
attached  to  the  building  or  the  realty  in  any  permanent  man- 
ner by  or  with  the  knowledge  or  consent  of  the  cross  com- 
plainants^ but  were  only  temporarily  attached  by  said  Peyton 
for  the  purpose  of  testing  their  value,  and  that  their  removal 
will  not  render  the  freehold  and  mill  less  valuable  than  when 
the  mortgages  were  given ;  that  said  Peyton,  although  said 
jsixty  days  long  ago  expired,  and  although  often  requested, 
has  &iled  and  refused  and  still  refdses  to  accept  said  machines 
and  execute  said  notes,  and  the  machines  belong  to  said  cross 
complainants ;  that  said  mill  property  is  now  in  possession  of 
said  Kennedy,  as  tenant  of  said  Minerva  Johnson,  its  owner, 
and  said  Kennedy,  on  demand,  has  reAised  to  deliver  said  ma- 
•chines  to  said  cross  complainants. 

The  prayer  of  the  cross  complaint  is,  that  the  said  ma- 
chines be  excepted  from  the  decree  of  foreclosure  and  declared 
to  be  the  property  of  the  cross  complainants,  and  that  said 
Hamilton  and  the  Johnsons  and  Kennedy  be  enjoined  from 
claiming  any  right  to  the  machines,  or  the  use  thereof,  and 
for  all  other  proper  relief. 

Hamilton  filed  a  demurrer  to  this  cross  complaint,  and  the 
same  was  overruled. 

The  said  Hamilton,  Minerva  Johnson  and  Kennedy  an- 
swered the  cross  complaint  jointly,  alleging  that  the  said  land 
and  mill  belonged  to  said  Minerva  in  fee  simple ;  that  the 
mill  is  a  three-story  brick  building,  on  stone  foundations  eight 
feet  deep,  with  a  steam  engine  and  boiler  in  a  brick  and  stone 
bed,  and  permanently  attached  to  the  building  and  machinery ; 
that  the  machinery  is  festened  to  the  building  permanently  by 
rods,  bolts,  pulleys,  bands,  screws  and  other  fastenings ;  that  the 
same  was  not  placed  in  said  mill  for  trade,  but  to  be  used  and  en- 
joyed permanently  as  a  part  of  said  real  estate ;  that  said  Pey- 
ton held  said  property  as  tenant  of  said  Minerva,  from  Feb- 
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Tuary  10th,  1877,  to  February  Ist,  1879;  that  during  his  ten- 
ancy he,  without  the  knowledge  or  consent  of  the  respondents, 
procured  the  said  machines,  fitstened  them  to  the  floor  by 
•cleats  and  nails,  and  to  the  ceiling  and  joists  by  nails  and 
braces,  and  connected  them  with  the  other  machinery  of  the 
mill  by  belts,  pulleys,  elevators, chutes  and  large  screws;  that 
said  machines  were  thus  attached  to  the  mill  by  said  tenant, 
daring  his  tenancy,  and  without  the  consent  of  the  respon- 
dents, and  were  continuously  used  by  him  until  the  end  of  his 
tenancy,  and  were  then  delivered  up  with  the  mill  to  the  said 
Minerva  Johnson,  who  rented  said  property  to  said  Kennedy, 
who  now  holds  the  same  as  such  tenant,  and  is  in  daily  use  of 
aaid  machines,  without  which  the  mill  can  not  be  properly 
used ;  that  these  respondents  had  no  notice  of  the  claim  of 
the  cross  complainants.  The  answer  then  alleges  the  execu- 
tion of  the  notes  and  mortgages  mentioned  in  the  original 
•complaint,  and  that,  at  the  time  of  the  execution  of  said  sec- 
ond mortgage,  said  Hamilton  had  no  notice  of  the  cross  com- 
plainants' claim  upon  said  machines ;  that  said  machines  were 
attached  to  the  mill  when  the  said  notes  of  Robertson  and 
Kennedy  were  assigned  to  said  Hamilton,  who  then  had  no 
notice  of  said  cross  complainants'  claim. 

The  cross  complainants  filed  a  demurrer  to  this  answer ; 
.said  demurrer  was  sustained,  and  the  respondents  declining  to 
answer  further,  judgment  was  rendered  against  them  upon  the 
cross  complaint,  that  the  said  machines  were  the  property  of 
«aid  Huntley,  Holcomb  and  Heine,  and  were  not  covered  by 
said  mortgages  or  by  the  said  decree  of  foreclosure. 

From  this  judgment  the  said  Hamilton,  Kennedy  and  Pey- 
ton Johnson  appealed ;  the  said  Minerva  Johnson  refused  to 
join  in  the  appeal ;  her  name  is  stricken  from  the  record. 

The  appellants  assign  errors : 

Ist.   Overruling  the  demurrer  to  the  cross  complaint. 

2d.  Sustaining  the  demurrer  to  the  answer  to  the  cross 
complaint. 

Personal  property  may  be  annexed  to  the  freehold  so  as  to 
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become  a  paxt  of  it,  although  the  annexation  be  made  by  mis- 
take merely.  ^Seyrnowrv.  ITafeon,  5  Blackf.  555.  Or  by  a  wrong- 
ful act.  liicketta  v.  Dorrd,  55  Ind.  470.  And  without  per- 
manent insertion^  the  annexation^  apparently^  resulting  more 
from  the  intention  of  the  party  and  the  nature  and  uses  of 
the  property  than  from  the  mode  of  uniting,  and  the  property 
becoming  part  of  the  realty,  although  capable  of  easy  removal 
without  substantial  injury  to  the  freehold.  And  there  are 
constructive  fixtures,  which,  in  ordinary  understanding,  make 
part  of  the  land  or  building ;  such  are  rails  on  a  fence,  stones 
in  a  wall,  and  Venetian  blinds  and  locks  and  keys  of  a  house. 
2  Kent  Com.  347,  note  a. 

At  common  law,  ordinarily,  subject  to  some  exceptions,  as 
between  landlord  and  tenant,  in  favor  of  trade,  whatever  is 
annexed  to  the  freehold  becomes  part  of  it,  and  can  not  after- 
wards be  removed,  except  by  him  who  is  entitled  to  the  in- 
heritance.    VanNeaa  v.  P<icard,  2  Pet.  137,  142. 

In  the  United  States,  the  modern  cases  exhibit  a  conflict 
of  opinion  as  to  fixtures. 

In  Connecticut,  it  was  held  that  a  simple  annexation  to  the 
realty  is  not  sufficient,  and  that,  to  become  a  fixture,  the  chat- 
tel must  be  so  annexed  that  an  injury  to  the  freehold  will  re- 
sult from  the  mere  act  of  removal,  independently  of  the  sub* 
sequent  want  of  the  thing  removed.  Smfi  v.  Thompaorij  9 
Conn.  63.  In  Maine,  it  was  held  that  where  machinery  is 
essential  to  the  purposes  for  which  a  building  is  employed,  it 
must  be  considered  as  a  fixture,  although  only  attached  to 
other  machinery,  and  not  to  the  premises  themselves,  and 
capable  of  being  removed  without  immediate  or  physical  in- 
jury of  any  sort.  Farrar  v.  Stackpole,  6  Greenl.  154.  To 
the  same  effect  are  the  Pennsylvania  cases.  Voorhis  v.  Free^ 
man,  2  Watts  &  S.  116 ;  Pyle  v.  Pennock,  2  Watts  &  S.  390. 
But  in  New  York  it  was  held,  that,  in  order  to  constitute  a 
fixture,  adaptation  to  the  enjoyment  of  the  realty  and  annex- 
ation thereto  must  concur,  although  where  the  former  exists 
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the  slightest  fastening  will  be  sufficient  to  constitute  the  latter. 
WaJOcer  v.  Sherman^  20  Wend.  636. 

In  Indiana,  the  New  York  opinion  seems  to  prevail,  and 
there  is  no  conflict  in  the  cases. 

In  Taffe\.  Wamiok,  3  Blackf.  Ill  (23  Am.  Dec.  383),  it 
was  held  that  a  carding  machine  in  a  carding  house,  standing 
on  the  floor  in  its  usual  place  of  operation,  but  not  festened 
at  all  to  the  building,  was  not  a  fixture.  In  Sparks  v.  The 
State  Bariky  7  Blackf.  469,  it  was  held  that  a  steam  engine  in 
a  tanvard,  for  the  purpose  of  tanning,  which  could  be  re- 
moved without  injury  to  the  building,  being  connected  there- 
with by  braces,  was  a  fixture,  and  passed  to  the  mortgagee  of 
the  land  where  it  stood.  It  was  held  in  this  case  that  the  ex- 
ceptions as  to  a  tenant  in  favor  of  trade  were  not  applicable ; 
that  the  rule  as  between  heir  and  executor,  vendor  and  vendee, 
and  mortgagor  and  mortgagee,  is  the  same,  and  that,  in  such 
cases,  such  fixtures  pass  with  the  land,  though  erected  for  the 
purposes  of  trade.  In  Taffe  v.  Wamicky  supra,  it  was  held, 
that,  as  between  debtor  and  creditor,  the  same  rule  applies  as 
between  landlord  and  tenant.  In  MxUildn  v.  Armstrong y  17 
Ind.  456,  it  was  held  that  personal  property,  used  in  and 
attached  to  a  starch  &ctory,  will  pass  by  a  mortgage  of  the 
freehold.  In  Bowen  v.  Wood,  35  Ind.  268,  the  court  went  a 
step  further,  and  held  that  machinery  put  in  a  mill  after  the 
execution  of  a  mortgage,  to  supply  the  place  of  old  and  worn- 
out  articles,  becomes  a  part  of  the  realty,  and  is  subject  to  the 
mortgage.  In  Pea  v.  Pea,  35  Ind.  387,  it  was  held  that  a 
steam  saw-mill  and  machinery  pass  by  a  conveyance  of  the  land 
on  which  the  mill  stands ;  and  a  like  ruling  was  make  in  £en- 
nard  v.  Brough,  64  Ind.  23,  as  to  a  sorghum  mill.  In  Cromie 
V.  Hoover,  40  Ind.  49,  it  was  held,  that  buildings  erected  on 
leased  land  by  a  tenant,  for  the  better  use  and  enjoyment  of 
the  property,  may  be  removed  by  him  before  the  expiration 
of  his  lease,  provided  that  can  be  done  without  permanent  in- 
jury to  the  freehold.  To  the  same  effect  are  Alien  v.  Kennedy y 
40  Ind.  142.,  and  McCracken  v.  Holly  7  Ind.  30.     It  is  also 
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held  in  Tndiana,  that  the  qnesdon,  whether  chattels  annexed 
to  real  estate  become  part  of  it^  may  be  determined  by  the 
contract  of  the  parties.  Thus,  in  Frederick  v.  Devol,  16  Ind. 
357,  where  A.  held  a  mortgage  on  real  estate  and  a  machine 
shop,  and  B.  held  a  subsequent  mortgage  on  the  patterns,  tools 
and  movable  fixtures  in  said  shop,  and  the  second  mortgagee 
claimed  said  tools,  etc.,  and  the  first  mortgagee  pleaded  his 
prior  mortgage,  and  the  reply  averred  an  agreement  between 
the  mortgagor  and  the  first  mortgagee  that  the  tools,  patterns, 
etc.,  should  not  be  included  in  said  first  mortgage,  it  was  held 
that  the  reply  was  good.  And  in  Yaier  v.  MuUen,  24  InA 
277,  where  A.  built  a  mill  on  B.'s  land,  under  a  contract  that 
if  B.  would  pay  ofi^  a  judgment  and  convey  to  A.  half  of  the 
land,  then  B.  should  own  half  of  the  mill,  and  that  until  then 
the  mill  should  remain  the  property  of  A.,  it  was  held,  that> 
after  the  sale  of  the  land  on  an  execution  against  B.,  the  mill 
was  A.'s  personal  property,  and  that  he  might  remove  it. 
So,  in  the  case  of  Pea  v.  Pea,  supra,  it  was  held  that  the  legal 
efiect  of  a  deed  might  be  controlled  as  to  fixtures  by  the  parol 
agreement  of  the  parties,  at  the  time  of  making  the  deed. 
And  in  Taylor  v.  Watkina,  62  Ind.  511,  it  was  held  that  where 
there  was  a  mortgage  of  land,  on  which  was  a  steam  saw-mill, 
boiler  and  engine,  a  complaint  against  the  mortgagee,  alleg- 
ing that  the  mortgage  did  not  include  and  was  not  to  include 
said  mill,  etc.,  was  sufficient  to  put  the  mortgagee  upon  his^ 
defence,  and  was  good  on  demurrer.  And  in  Griffin  v. 
BanadeU,  71  Ind.  440,  it  was  held,  that  although  a  dwelling* 
house  is,  ordinarily,  part  of  the  land  on  which  it  stands, 
yet  a  valid  contract  may  be  shown,  between  the  owner  of  the 
land  and  the  claimant  of  the  house,  by  which  the  presumption 
that  the  dwelling-house  is  real  property,  may  be  rebutted. 
It  has  also  been  held  in  Indiana,  that,  where  the  owner  of 
fixtures  has  a  right  to  remove  them,  they  are  liable  to  be 
taken  on  execution  and  sold  as  his  property.  Stale,  ex  rd., 
V.  Bonham,  18  Ind.  231. 

It  appears  from  the  cross  complaint  that  the  real  owner  of 
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the  mortgaged  property,  in  the  case  at  bar,  was  Minerva 
Johnson,  and  that  Peyton  Johnson,  at  the  time  the  ma- 
chinery in  controversy  was  annexed  to  the  mill, "  was  in  pos- 
session of  said  mill  and  using  and  running  the  same,''  and 
that  said  machinery  was  annexed  to  the  mill  by  said  Pey- 
ton Johnson,  after  the  execution  of  the  mortgages.  There 
is  no  averment  that  Minerva  Johnson,  the  owner  of  the 
land,  or  Hamilton,  the  mortgagee,  had  notice  of  the  alleged 
agreement  between  the  cross  complainants  and  Peyton  John- 
son in  reference  to  the  machinery.  It  is  not  stated  whether 
Peyton  Johnson's  possession  of  the  mill  was  rightful  or 
wrongfiil,  nor  whether  he  was  in  as  tenant  or  otherwise. 

Upon  such  a  showing,  it  follows  from  the  cases  hereinbe* 
fore  cited,  that  the  machinery  was  subject  to  the  mortgage. 

If  Peyton  Johnson  was  a  tenant,  the  rule,  as  we  have  seen, 
is  that  a  tenant  may  remove  such  machinery  during  his  term, 
but  not  afterwards ;  but  the  cross  complaint  shows  that  the 
cross  complainants  permitted  the  machinery  to  remain  in  the 
mill  long  aft;er  the  sixty  days  allowed  for  trial  had  expired, 
and  long  aftier  Johnson's  possession  had  ended,  and  afl;er  the 
premises  had  been  rented  by  Kennedy,  and  the  mill  and  ma- 
chinery delivered  up  to  him. 

The  alleged  contract  between  the  cross  complainants  and 
Peyton  Johnson  did  not  bind  Hamilton,  the  mortgagee.  The 
cases  hereinbefore  cited,  which  hold  that  the  legal  rule  as  to 
fixtures  may  be  modified  by  the  contract  of  the  parties,  apply 
only  when  the  contract  is  made  by  the  party  who,  without  such 
contract,  would  be  entitled  to  the  personal  property  as  part  of 
the  real  estate.  There  was  no  cause  of  action  in  the  cross  com- 
plaint, and  the  court  erred  in  overruling  the  demurrer  to  it. 

As  to  the  answer  to  the  cross  complaint,  it  need  not  be 
specially  considered,  because  a  bad  answer  is  good  enough  for 
a  bad  complaint.  JEtna  Ins.  Go.  v.  Baker,  71  Ind.  102.  But 
it  shows  that  Peyton  Johnson  was  only  a  tenant ;  that  he  an- 
nexed the  machinery  without  the  knowledge  or  consent  of  the 
defendants ;  that  at  the  end  of  his  tenancy  he  delivered  up  the 
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mortgaged  premises  with  said  machinery  permanently  annexed 
thereto^  and  that  defendants  had  no  notice  of  the  cross  com- 
plainants' claim ;  that  said  machinery  had  already  been  so  an- 
nexed at  the  time  when  Hamilton  took  the  assignment  of  the 
notes  secured  by  the  first  mortgage,  and  remained  so  annexed 
at  the  date  of  the  execution  of  the  second  mortgage ;  and  that 
Hamilton  took  both  notes  and  mortgs^e,  without  any  notice 
of  said  alleged  contract  with  Pej^n  Johnson.  The  answer 
shows  still  more  conclusively  than  the  cross  complaint,  that  the 
machinery  is  subject  to  the  mortgage.  The  court  erred  in 
overruling  the  demurrer  to  the  cross  complaint  and  in  sos- 
taining  the  demurrer  to  the  answer  to  the  cross  compl^nt, 
and  the  judgment  of  the  court  below  upon  the  cross  complaint 
ought  to  be  reversed,  with  instructions  to  sustain  the  demur- 
rer to  the  cross  complaint. 

Per  Curiam. — It  is  therefore  ordered  by  the  court,  upon 
the  foregoing  opinion,  that  the  judgment  of  the  court  below 
upon  said  cross  complaint  be,  and  the  same  is  hereby,  in  all 
things  reversed,  at  the  costs  of  the  appellees,  and  this  cause  is 
remanded,  with  instructions  to  the  court  below  to  sustain  the 
demurrer  to  the  cross  complaint. 

Woods,  J.,  dissents. 


No.  8809. 
GOS8  BT  AL.  V.  MeADORS,  GuARDIAN. 

Ejbcttment.— -/8Rmjr«  &&.— Descripeifm.— A  defendant  in  an  action  of 
ejectment,  who  claims  title  through  a  sheriff's  sale,  can  not  maintain  it 
unless  the  sheriff's  deed  describes  the  land  in  dispute. 

Samb.— jBwdcTia.— jPorci6fe  Entry  aaid  Detainer.— In  such  action  it  is  not 
necessary  for  the  plaintiff  to  prove  a  forcible  entry  and  detainer. 

Same.— Power  of  AWrmsy.—k  power  of  attorney,  executed  by  A.  to  R,  au- 
thorizing the  latter  to  lease,  mortgage  or  sell  the  land  of  the  former  in 
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order  to  pay  his  debts,  does  not  aathorize  the  latter  to  take  and  hold 
possession  of  the  land  in  opposition  to  the  former's  wishes. 
Sheriff's  Sale. — Deed. — Possession. — A  sheriff's  sale  without  a  deed  con- 
fers no  title,  nor  does  it  entitle  the  purchaser  to  possession. 

From  the  Washington  Circuit  Court. 

Jff,  Heffren  and  /.  A.  Zaringy  for  appellants. 
S.  B.  VoyleSy  H.  Morris ,  D.  M.  Ahpaugh  and  J.  C.  Lawlerj 
for  appellee. 

Best,  C. — This  action  was  brought  by  the  appellee,  as 
guardian  of  Joseph  Lockenour,  a  person  of  unsound  mind, 
against  Martin  C.  Goss,  Eliza  Goss,  John  F.  Jackson  and 
Eliza  J.  Jackson,  to  recover  possession  of  the  southeast  quar- 
ter of  the  southeast  quarter  of  section  36,  township  2  north, 
of  range  5  east,  in  Washington  county,  Indiana. 

The  complaint  consisted  of  two  paragraphs.  The  first  was 
in  the  usual  form,  and,  in  the  second,  an  unlawful  entry  and 
a  forcible  detainer  were  averred.  Issues  were  joined,  sub- 
mitted to  the  court,  and  a  finding  made  against  Martin  C. 
Goss,  Eliza  Goss  and  John  F.  Jackson.  A  motion  for  a  new 
trial  was  overruled,  and  judgment  rendered  against  them. 
From  this  judgment  they  appeal,  and  assign  as  error  the  order 
of  the  court  in  overruling  the  motion  for  a  new  trial. 

The  reasons  embraced  in  the  motion  were,  that  the  finding 
was  not  sustained  by  sufficient  evidence,  was  contrary  to  law, 
and  that  the  court  erred  in  refusing  to  allow  appellants  to 
read  in  evidence  a  certain  power  of  attorney  executed  by  the 
appellee's  ward  to  one  George  W.  Daily  and  Martin  C.  Goss, 
one  of  the  appellants. 

The  title  to  the  land  was  the  question  in  dispute  in  this 
case.  The  appellee's  ward  owned  the  land,  unless  his  title 
had  been  divested  by  a  sheriff's  sale.  Before  he  was  adjudged 
a  person  pf  unsound  mind,  a  judgment  upon  an  account  had 
been  recovered  against  him,  which  was  a  lien  upon  the  land, 
and  upon  which  it  was  claimed  the  land  had  been  sold  to  Eliza 
Goss.  The  validity  of  this  sale  was  disputed,  and  the  appel- 
VoL.  78.-34 
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lee  retained  possession.  The  appellants  Goss  and  Goss,  with 
a  view  of  obtaining  possession  under  such  purchase,  put  Jack- 
son, their  son-in-law,  in  possession  of  an  unoccupied  cabin 
upon  said  premises.  This  suit  was  brought  to  recover  pos- 
session, and  appellants,  in  support  of  their  title,  read  in  evi- 
dence the  judgment,  execution,  return  and  sheriff's  deed.  The 
appraisement  and  sheriff's  deed  described  land  in  section  26 
instead  of  36.  No  deed  was  read  for  the  land  in  dispute.  The 
appellants  claim  that  the  land  was  misdescribed,  but  no  evi- 
dence, if  admissible,  was  offered  of  such  misdescription.  The 
deed  read  did  not  prove  title,  and  the  sale  without  a  deed  did 
not  convey  title,  nor  did  such  sale  entitle  the  purchaser  to 
possession.    No  title  was  shown  in  Eliza  Goss. 

The  evidence  fully  supported  the  material  averments  of 
the  complaint.  It  was  not  necessary  for  the  appellee  to  prove 
a  forcible  entry  or  detainer  in  order  to  recover. 

From  the  recitals  in  the  power  of  attorney  which  the  court 
excluded,  it  appears  that  a  judgment  had  been  rendered 
against  the  appellee's  ward,  and  that  he  authorized  George  W. 
Daily  and  Martin  C.  Goss  to  do  any  act  necessary  to  stay  and 
pay  said  judgment.  He  further  authorized  them  to  lease, 
mortgage,  sell  and  convey  any  of  his  real  estate,  and  to  dis- 
pose of  his  personal  property  for  the  payment  of  his  debts. 
It  contained  a  stipulation  that  it  was  irrevocable  without  the 
written  consent  of  Daily  and  Goss,  and  for  that  reason  the  ap- 
pellants insist  that  it  protected  them  in  the  possession  so 
taken  by  them.  We  think  otherwise.  The  possession  was 
not  taken  by  virtue  of  it,  nor  did  it  authorize  Goss  to  take 
possession  of  Lockenour's  property,  nor  to  place  others  in  pos- 
session of  it.  It  was  made  to  aid  him  in  the  enjoyment  and 
preservation  of  his  property,  and  not  to  enable  them  or  either 
of  them  to  deprive  him  of  it  in  opposition  to  his  wishes  and 
in  a  manner  prejudicial  to  his  interests.  The  instrument  wa> 
irrelevant,  and  for  that  reason  properly  excluded. 

The  appellants  also  insist  that  the  court  erred  in  excluding 
Martin  C.  Goss  as  a  witness.     This  ruling  was  not  mentioned 
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in  the  motion  for  a  new  trials  and  for  that  reason  the  question 
is  not  presented. 

There  is  no  error  in  the  record^  and  the  judgment  should 
be  a£Brmed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  be,  and  it  is  hereby,  in  all  things 
affirmed,  at  the  appellants'  costs. 


No.  8498. 

Mitchell  et  al.  v.  Lincoln,  Adm'r. 

JXTDGICZNT. — CUrioai  Error  or  Mistake. — Evidence, — Upon  motion  or  petition, 
and  notice,  the  court  has  power  to  correct  clerical  errors  or  mistakes  in 
the  entry  or  record  of  its  judgments,  and,  to  that  end,  parol  evidence  is 
admissible. 

From  the  Warren  Circuit  Court. 

J,  McGabCj  for  appellants. 
J.  Jf.  Rahb,  for  appellee. 

HowK,  J. — This  was  a  proceeding  by  notice  and  motion, 
instituted  by  the  appellee  against  the  appellants.  In  his  ver- 
ified motion  or  petition,  the  appellee  represented  in  sub- 
stance, that  on  the  6th  day  of  June,  1879,  he  commenced  a 
suit  in  the  court  below  against  the  said  appellants  upon  a 
note  executed  by  them  to  him,  as  such  administrator ;  that 
the  said  cause  came  on  to  be  heard  by  and  before  said  court, 
at  its  June  term,  1879,  the  appellants  having  each  been  duly 
served  with  process  therein  ten  days  before  the  first  day  of 
said  term;  that  on  the  12th  day  of  said  term,  to  wit,  on  the 
28th  day  of  June,  1879,  the  appellants  were  each  duly  called, 
by  order  of  the  court,  to  answer  the  appellee's  complaint 
therein,  and,  failing  so  to  do,  a  judgment  was  duly  and  legally 
rendered  by  the  court,  in  said  cause,  against  the  appellants 
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upon  their  said  de&ult ;  that  the  said  judgment  i¥as  meant 
and  intended  to  be  for  the  full  amount  shown  to  be  dae  upon 
fiaid  note^  to  wit^  the  sum  of  $379.00 ;  but  that^  by  mistake 
and  inadvertence^  the  said  judgment  was  entered  bj  the  clerk 
of  the  court  upon  its  records  for  the  sum  of  1279.00,  all  of 
which  facts  were  more  fully  shown  by  the  record  and  the  files 
in  said  cause  remaining  on  file  in  the  office  of  the  clerk 
of  said  court.  Wherefore  the  appellee  moved  the  court 
that  the  record  of  the  judgment  in  said  cause  might  be  so 
corrected  that  the  same  should  read  and  stand  as  a  judgment 
against  the  appellants  for  the  true  amount  due  on  said  note, 
at  said  date^  to  wit^  $379. 

To  this  motion  or  petition  the  appellants^  demurrer,  £>r  the 
alleged  insufficiency  of  the  fiwts  therein,  was  overruled  by  the 
court,  and  to  this  ruling  they  excepted.  They  then  answered 
in  two  paragraphs,  of  which  the  first  was  a  general  denial, 
and  the  second  paragraph  was  a  special  defence,  to  which  the 
appellee  replied  by  a  general  denial.  The  cause  was  tried  by 
the  court,  and  a  finding  was  made  that  the  judgment  was 
originally  entered  for  $279.00,  by  mistake,  as  shown  in  said 
motion,  and  that  it  ought  to  have  been  entered  for  $379.00; 
and  the  court  then  ordered  and  adjudged  that  the  said  mis- 
take in  the  entry  of  said  judgment  should  be  corrected,  in  ac- 
cordance with  its  finding.  The  appellants'  motion  for  a  new 
trial  having  been  overruled  by  the  court,  and  their  exception 
saved  to  this  ruling,  they  have  appealed  from  the  order  and 
judgment  on  said  motion  to  this  court. 

They  have  here  assigned,  as  errors,  the  following  decisions 
of  the  circuit  court : 

1.  In  overruling  their  demurr.er  to  appellee's  motion ;  and 

2.  In  overruling  their  motion  for  a  new  trial. 

In  his  brief  of  this  cause  the  appellants'  counsel  says : 
'*  Both  errors  present  the  same  question,  namely,  whether  a 
record  can  be  amended,  so  as  to  correct  a  mistake  in  the  entry 
thereof,  without  any  note  or  memorandum  therein  showing  the 
nustake."    The  learned  counsel  adds,  ^^  that  question  is  settled 
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in  appellants'  favor  in  Schoonover  v.  Reed,  65  Ind.  313,  and 
cases  there  cited/'  It  seems  to  us,  however,  that  the  ease  at 
bar  presents  an  entirely  different  question  for  decision,  from 
the  only  one  which  can  be  said  to  have  been  settled  in  the  case 
cited  and  relied  upon  by  the  appellants'  counsel.  In  Schjoonr- 
over  V.  Heed,  mpra,  and  in  the  cases  there  cited,  the  only  ques- 
tion decided  is,  that  nunc  pro  tunc  entries  of  what  had  been 
previously  done,  but  had  not  been  entered  at  the  time,  could 
not  be  made  upon  parol  evidence  alone ;  and  that  they  could 
only  be  made  "where  there  is  some  memorial  paper,  or  other 
minute  of  the  transactions  in  the  case,"  from  which  what  had 
occurred  could  be  ascertained.  Doubtless,  that  is  good  law, 
and  it  meets  our  full  approval.  Makepe<ice  v.  Imkefas^  27 
Ind.  435. 

But  the  question  decided  in  these  cases  is  not  the  ques* 
tion  presented  for  decisio/i  in  the  case  now  before  us.  The 
appellee's  motion  was  not  that  the  court  would  make  a  nuvjo 
pro  tunc  entry  of  something  that  had  been  done  but  not  en- 
tered in  the  original  cause.  The  entry  had  been  made  there- 
in at  the  proper  time,  but  the  appellee  claimed  that  there  was 
a  mistake  in  this  entry,  and  his  motion  was  that  the  court 
would  order  the  correction  of  such  mistake.  The  case  we  are 
now  considering  is  very  similar  in  its  fiusts  to  the  case  of 
Jenkins  v.  Longy  23  Ind.  460.  In  that  case  the  court  said : 
"It  was  not  sought  to  supply  any  ^omission'  in  the  proceed- 
ings, for  on  their  face  they  were  regular  and  complete,  but 
simply  to  correct  a  clerical  error  of  commission.  The  inherent 
power  of  the  court  was  invoked — ^a  power  much  older  than 
the  code — ^to  make  its  record  speak  the  truth  as  to  what  it  had 
done,  upon  the  suggestion  that  its  ministerial  officer,  by  mis- 
take, had  not  correctly  recorded  its  judgment  actually  ren- 
dered. Buraon  v.  Blair,  12  Ind.  371.  *  *  *  *  Was  any 
evidence  admissible,  upon  the  hearing  of  the  motion,  outside  of 
the  judgment  sought  to  be  amended  ?  This  question  can  re- 
ceive only  an  affirmative  answer.  It  would  be  in  vain  to  seek 
relief  against  a  clerical  error,  unless  such  error  may  be  shown 
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to  exist ;  and  the  instances  would  be  rare  indeed  in  which 
the  error  would  be  apparent  upon  the  fece  of  the  record  itself." 

In  Sherman  v.  Nixon,  37  Ind.  153,  it  was  held  by  this 
court,  that  where  a  judgment  by  defitult  had  been  entered  for 
a  sum  too  small,  as  appeared  on  the  &ce  of  the  papers  in  the 
case,  through  an  error  of  the  clerk  or  judge,  the  judgment 
might  be  corrected  on  motion,  at  a  subsequent  term,  althon^ 
the  amount  for  which  it  had  been  erroneously  entered  had 
been  paid.  To  the  same  effect,  substantially,  are  the  follow* 
ing  cases :  Bales  v.  Brovm,  57  Ind.  282 ;  LaUa  v.  Griffilhj 
57  Ind.  329 ;  Miller  v.  Royce,  60  Ind.  189 ;  Newhause  v. 
Martin,  68  Ind.  224;  ReUy  v.  Burton,  71  Ind.  118;  JBoyd  v. 
Fitch,  71  Ind.  306 ;  Hannah  v.  Dorrell,  73  Ind.  465. 

In  this  case  the  alleged  mistake  in  the  amount  of  the  judg* 
ment  was  apparent  on  the  face  of  the  papers  in  the  cauise. 
Indeed,  it  is  not  claimed  by  the  a^ellants'  counsel  that  the 
mistake  did  not  exist,  precisely  as  stated  in  the  verified  mo- 
tion; but  he  bases  his  claim  to  the  reversal  of  the  judgment, 
upon  the  sole  ground  that,  unless  there  existed  a  written  note 
or  memorandum  of  the  mistake  in  the  case,  the  court  could 
not  correct  it.  That  ground  is  hardly  tenable,  as  it  seems  to 
us.  The  mistake  might  be  shown  to  exist  by  parol  evidence, 
without  any  written  note  or  memorandum  thereof.  JentdnB 
V.  Long,  supra. 

We  find  no  error  in  the  record  of  this  cause. 

The  judgment  is  affirmed,  at  the  appellants'  costs. 


No.  8745, 

Firestone  v.  Firestone. 

Pbactice. — De/auU. — Answer, — TriaL — WUness. — ^Where  a  defendant's  an- 
swer is  standing,  judi^ent  can  not  be  entered  against  him  by  defanlt; 
but,  unless  summoned  and  failing  to  appear  as  a  witness,  he  must  be 
called  and  the  cause  submitted  to  the  court  for  trial. 
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BrLi<  OP  Exceptions. — OmisgUm  of  Stgiuxhtre, — Poiwer  of  Judge, — Corredion 
of  Beeord, — A  paper,  purporting  to  be  a  bill  of  exceptions,  presented  to  the 
judge  August  22d|  1879,  examined  and  approved  and  filed  by  him,  but 
not  signed,  on  that  day,  did  not  become  a  part  of  the  record  by  his  add- 
ing his  signature  April  26th,  1880,  and  appending  an  explanation  of  his 
omission  thereof,  the  term  having  closed  and  time  not  having  been  given 
in  term,  and  no  proceedings  being  had  by  notice  and  motion  for  the  cor- 
rection or  amendment  of  the  record.  ^ 

From  the  Kosciusko  Circuit  Court. 

E,  Haymcynd  and  L.  W.  Royse,  for  appellant. 
C,  ClemaTiB  and  A.  C.  ClemanSy  for  appellee. 

Elliott,  C.  J. — The  appellant  had  appeared  and  answered 
the  complaint  of  the  appellee,  but  on  the  day  on  which  the 
cause  was  set  for  trial  failed  to  appear,  and  judgment  was  en- 
tered against  him  by  default.  At  the  same  term,  and  within 
a  day  or  two  after  the  judgment  was  entered,  he  moved  to  set 
aside  the  default  and  judgment. 

It  is  the  general  rule,  that  where  a  defendant's  answers  to 
the  complaint  are  standing,  judgment  can  not  be  entered 
against  him  by  default.  In  such  a  case,  the  proper  course  is 
to  call  the  defendant  and  submit  the  cause  to  the  court  for 
trial.  Harris  v.  The  Muskingum  Man/.  Co.,  4  Blackf.  267 
(29  Am.  Dec.  372) ;  Maddox  v.  Palliam,  5  Blackf.  205 ;  Mi- 
son  V.  Nhhols,  1  Ind.  477 ;  Kirby  v.  Holmes,  6  Ind.  33 ;  Nor- 
ris  V.  Dodges  AdmW,  23  Ind.  190;  KeUenbergery.  Perrin,  46 
Ind.  282 ;  Love  v.  HaU,  76  Ind.  326.  We  are  speaking,  we 
add  to  prevent  misunderstanding,  of  cases  where  the  defend- 
ant has  not  been  summoned  as  a  witness. 

The  record  does  not  show  any  ruling  upon  the  motion  to 
set  aside  the  deiault,  nor  does  it  show  any  exception.  The 
only  place  where  this  appears  is  in  what  purports  to  be  a  bill 
of  exceptions. 

The  paper  which  appellant  treats  as  a  bill  of  exceptions 
was  presented  to  the  judge  of  the  court  wherein  this  cause  was 
tried,  on  the  22d  day  of  August,  1879,  but  was  not  signed  un- 
til the  26th  day  of  April,  1880.    The  explanation  for  the 
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&ilure  of  the  judge  to  attach  his  signature  to  the  bill  appears 
in  the  statement  appended  to  the  paper^  which  is  as  follows: 

"This  bill  of  exceptions  was  presented  to  me  August  22d, 
A.  D.  1879^  was  by  me  examined  and  approved  and  filed  with 
the  clerk  of  the  Kosciusko  Circuit  Court  on  that  day  in  the 
belief  that  I  had  attached  my  signature  thereto,  but  an  exam- 
ination of  the  bill  discloses  the  fact  that  by  mistake  my  sig- 
nature was  not  attached^  and  by  reason  of  such  omission  and 
mistake  I  now  sign  the  same^  this  26th  day  of  April,  1880, 
for  the  said  22d  day  of  August,  1879. 

(Signed)  "  Elisha  V.  Long, 

"  Judge  Kosciusko  Circuit  Court.*' 

The  term  at  which  the  judgment  was  entered  had  closed, 
I  and  no  motion  was  made  for  the  correction  or  amendment  of 

i  the  record,  nor  was  any  notice  given  the  appellee  that  appel- 

lant would  ask  for  the  correction  or  amendment  of  the  record. 
The  paper  designated  as  the  bill  of  exceptions  can  not  be  so 
regarded,  for  it  was  not  signed  or  authenticated  as  the  law  re- 
quires. The  term  at  which  the  judgment  was  rendered  hav- 
ing closed,  the  proceedings  were  no  longer  in  fieri.  The 
record  could  not,  therefore,  be  amended  in  any  essential  par- 
ticular without  notice  to  the  appellee.  Records  can  only  be 
amended  by  proceedings  in  court.  What  a  judge  does  outside 
of  the  proceedings  in  court,  or  in  proceedings  properly  there- 
with connected,  is  not  a  part  of  the  record  of  the  trial.  Bills 
of  exception  must  be  signed  in  term  or  within  the  time  after 
term  designated  while  the  court  is  in  session.  There  is  no 
power  to  sign  a  bill  after  term  time,  except  in  cases  where  the 
time  has  been  extended  by  an  order  made  during  the  term. 

Whether  the  appellant,  upon  proper  notice,  could  have  se- 
cured an  amendment  such  as  that  attempted,  we  need  not  and 
do  not  decide.  It  is  certain  that  a  judge  can  not,  upon  mere 
request,  out  of  court,  and  by  a  mere  certificate,  make  good  a 
bill  not  signed  within  the  time  prescribed  by  law.  It  is  the 
court  that  grants  leave  to  amend  records,  and  not  the  individ- 
ual who  holds  the  qffice  of  judge.     It  is  the  record  of  the 
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court,  and  not  the  mere  statement  of  the  judge  made  out  of 
court,  that  is  evidence  of  the  contents  or  authenticity  of  a 
record.  If  it  were  conceded  that  a  judge  might  sign  a  bill  af- 
ter the  term  and  after  the  expiration  of  the  time  limited,  his 
bare  statement  that  he  did  sign  it,  and  of  the  reasons  why  he 
signed  it,  would  not  be  matter  of  record.  Judicial  records 
are  not  made  by  such  methods.  Proceedings  in  court  are  es- 
sential to  the  existence  of  judicial  records.  Appellate  courts 
look  only  to  the  record,  not  to  the  statements  of  the  judge 
made  out  of  court.  The  statement  endorsed  on  the  bill  before 
us  is  no  part  of  the  record,  for  it  was  not  made  in  court, 
neither  in  the  due  course  of  legal  proceedings,  nor  in  the  right- 
ful exercise  of  any  judicial  duty. 

As  there  is  nothing  properly  in  tjie  record  showing  the  rul- 
ing upon  appellant^s  motion,  and  nothing  showing  any  ex- 
ception, we  are  compelled  to  affirm  the  judgment. 

Judgment  affirmed. 


No.  8469. 

Jones  et  ux.  v.  Parks  et  al. 

MoBTOAGE. — Oonirad  of  Aftumption, — Right  of  Action, — One  who  agrees  witfr 
a  mortgagor  to  assume  and  pay  the  mortgage  debt  may  be  sued  upon 
his  agreement  either  by  the  holder  of  the  debt  or  by  the  mortgagor. 

Same. — Pleading, — Practice. — Cross  Complaint, —  Persorud  Jvdgment, — In  an 
action  of  foreclosure  and  to  obtain  a  personal  judgment  against  a  mort- 
gagor  and  his  grantee  who  had  assumed  the  mortgage  debt,  the  mortgagor 
fil^  a  cross  complaint  alleging  the  promise  of  his  grantee,  and  asking  that 
the  execution  over  be  levied  first  upon  his  property.  To  the  complaint 
the  grantee  answered,  denying  personal  liability,  because  of  an  alleged 
rescission  of  his  contract  of  assumption,  before  Notice  of  acceptance  by 
the  plaintiff,  and  to  the  cross  complaint  filed  a  demurrer,  which  the  court 
overruled,  and,  sustaining  the  plaintiff's  demurrer  to  the  answer,  gaver 
judgment  as  prayed. 
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Heldj  that  the  cross  complaint,  to  which,  after  the  overruling  of  his  donnr- 
rer,  the  defendant  refused  to  plead,  warranted  the  rendering  of  a  per- 
sonal judgment  against  him,  and  it  was  immaterial  whether  the  mliog 
on  the  demurrer  to  his  answer  was  right. 

Pbactice. —  Pleading. —  Gross  ComplainL —  Judgment —  Harmless  Errar.-^ 
Where  a  complaint  and  a  cross  complaint  are  filed,  praying  snbstantiallj 
the  same  relief  that  was  granted,  the  ruling  upon  an  answer  to  the 
complaint  is  not  material,  if  the  judgment  in  the  respect  complained  of 
was  properly  rendered  upon  the  cross  complaint 

Same. — Ccmiracts, — Exhibits. — ^Where  copies  of  the  contracts  sued  on  ue 
set  out  in  the  hody  of  the  complaint,  an  allegation  that  copies  are  filed 
is  unnecessary. 

From  the  Tipton  Circuit  Court. 

/.  W,  Robinson  and  D.  Wai^ghy  for  appellants. 
J.  W,  Parks,  J.  D.  McClaren,  R.  B.  Beauchamp,  G.  K 
Oifford,  R.  VaUe  and  J.  F.  VaUe,  for  appellees. 

Woods,  J. — Complaint  in  two  paragraphs  by  the  appellee 
Sarah  Parks,  against  the  appellants  and  her  co-appellees, 
Thomas  F.  Mozingo,  Anna  B.  McElwee  and  others,  to  fore- 
<close  a  mortgage  and  to  obtain  judgment  for  the  amount  of 
the  mortgage  debt.  The  note  and  mortgage  sued  on  were  ex- 
'Ccuted  to  the  plaintiff  by  Mozingo,  who,  it  is  alleged,  after- 
ward sold  and  conveyed  the  mortgaged  land,  together  with 
•other  land,  to  the  appellant  Thomas  B.  Jones,  who,  as  a  part 
'of  the  consideration  for  the  conveyance,  assumed  and  promised 
to  pay  the  mortgage  debt,  which  promise  was  afterward  re- 
duced to  writing  and  signed  and  delivered  by  Jones  to  Mo- 
4singo,  for  the  use  of  the  plaintiff,  who  accepted  the  same.  The 
paragraphs  of  the  complaint  do  not  differ  in  any  respect  neces- 
sary to  be  stated. 

The  appellants,  having  saved  exceptions  to  the  overruling 
of  their  demurrer  for  want  of  facts  to  each  paragraph  of  the 
complaint,  filed  an  answer,  wherein  they  alleged  that  the 
agreement  of  said  appellant  to  assume  the  mortgage  debt  was 
made  w4th  Mozingo  alone,  and  that  afterward,  not  being  in- 
formed by  the  plaintiff,  or  by  any  one  for  her,  that  she  had 
accepted  the  agreement,  the  said  appellant  and  Mozingo,  by 


NOVEMBER  TERM,  1881.  539 

Jones  etux,  V.  Parks  et  dL 

mutual  consent  and  for  a  valuable  consideration  in  money 
paid  by  the  appellant  to  Mozingo,  cancelled  the  agreement. 

The  court  sustained  a  demurrer  for  want  of  facts  to  this  an- 
swer ;  the  appellants  excepted,  and  refused  to  plead  further. 

Mozingo  filed  a  cross  complaint,  wherein  he  alleged  the 
same  facts  substantially  as  are  stated  in  the  complaint,  and 
prayed  that  a  personal  judgment  be  rendered  against  Jones 
upon  his  said  contract  of  assumption,  and  that  an  order  be 
made  that  the  property  of  Jones  be  levied  upon  and  exhausted 
before  resorting  to  the  property  of  him,  the  said  Mozingo. 

The  appellants,  having  saved  an  exception  to  the  overruling 
of  their  demurrer  to  this  cross  complaint,  refiised  to  plead 
thereto.  Thereupon  the  court  gave  judgment  upon  the  com- 
plaint and  cross  complaint,  substantially  as  prayed  in  each, 
foreclosing  the  mortgage  against  all  of  the  defendants,  and 
rendering  a  judgment  over  against  Jones  and  Mozingo,  with 
xlirection  for  the  levy  of  the  execution  first  on  the  property 
of  said  appellant.  This  judgment  the  appellants  afterward,  at 
the  same  term  of  court,  moved  to  modify,  and  saved  an  ex- 
<5eption  to  the  overruling  of  the  motion. 

The  first  objection  made  to  the  complaint  is  that  it  is  not 
in  terms  declared  that  copies  of  the  note  sued  on  and  of  the 
alleged  contract  of  assumption  are  filed  with  and  made  apart 
of  the  complaint.  But  the  copies  are  contained  in  the  body 
of  the  pleading,  and  such  an  averment,  therefore,  would  have 
been  superfluous.     Adams  v.  Dale\  29  Ind.  273. 

The  other  objections  are  substantially  the  same  as  were  con- 
sidered and  decided,  adversely  to  the  appellants,  in  the  case 
of  Davis  V.  Hardy,  76  Ind.  272,  and  need  not  be  restated  here. 

While  it  is  true  that  the  holder  of  a  mortgage  or  other  ob- 
ligation may  sue  upon  the  promise  of  a  third  party  made  to 
the  debtor,  to  assume  and  pay  the  debt,  it  is  also  the  rule,  that 
the  debtor  to  whom  the  promise  was  made  may  sue  to  enforce 
it.  Devol  V.  Mcintosh,  23  Ind.  529 ;  Tinkler  v.  Swaynie,  71" 
Ind.  562.  It  follows  that  the  cross  complaint  of  Mozingo 
was  good,  and  entitled  him  to  a  judgment  against  the  appel- 
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lant  upon  his  agreement  to  pay  the  debt,  and  to  the  order 
that  the  execution  be  first  levied  upon  the  appellant's  prop- 
erty. This  makes  it  immaterial  to  consider  whether  the  an- 
swer of  the  appellants  to  the  complaint  was  good  or  not.  If 
it  were  conceded  that  the  answer  showed  a  good  defence  to  the 
claim  of  the  plaintiff  for  a  personal  judgment  against  the  ap- 
pellant, still  the  error  of  the  court  in  sustaining  the  demui^ 
rer  is  harmless,  because  upon  the  cross  complaint,  which  was 
not  answered,  it  was  the  duty  of  the  court  to  give  a  personal 
judgment  against  the  appellant  for  the  amount  of  the  plain- 
tiff's claim,  and  this  judgment,  though  it  had  been  entered 
formally  in  favor  of  the  cross  complainant,  Mozingo,  neces- 
sarily would  have  enured  to  the  benefit  of  the  plaintiff.  Upon 
the  whole  record,  therefore,  the  result  reached  was  right^  and 
the  judgment  can  not  be  set  aside  on  account  of  an  error 
which  did  not  affect  the  result. 

What  we  have  already  said  disposes  of  the  motion  for  a 
modification  of  the  judgment. 

The  judgment  is  affirmed,  with  costs. 


No.  8483. 

Easter  t?.  Severin  et  al. 

Sttpbehe  Cotjkt. — Praelice. — Co-parties  on  AppedL —  Waiver  cf  Obf^Uon  for 
Want  of  Parties. — Where  one  of  several  parties,  plaintiff  or  defendant,  ap- 
peals to  the  Supreme  Court,  he  is  only  required,  by  section  551  of  the  code 
of  1852  (section  635,  R.  S.  1881),  to  give  notice  of  his  appeal  to  his  co-par- 
ties, if  any,  in  the  judgment  appealed  from ;  and  if  the  ca\ise  is  submit- 
ted by  agreement  in  the  Supreme  Court,  without  an  objection  then  made 
of  the  want  of  proper  parties,  such  objection  is  thereby  waived. 

Mistake  of  Fact. — Reformaiion  of  Deed  or  Mortgage, — Where  it  appeals 
that,  by  the  mutual  mistake  of  all  the  parties  to  a  deed  or  mortgage  as 
to  matters  of  fact,  the  instrument  does  not  conform  to  or  express  their 
intention  and  agreement,  a  court  of  equity  will  reform  the  instrument 
by  correcting  such  mistake. 
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Mistake  of  Law. — ^But  where  it  is  sought  to  reform  an  instrument  on  the 
ground  of  mistake,  and  it  does  not  appear  that  the  instrument  does  not 
contain  the  precise  language  the  parties  intended  it  should  contain,  the 
mistake,  if  any,  is  a  mistake  of  law  as  to  the  legal  effect  of  such  lan- 
guage; and  for  mistakes  of  law,  except  under  peculiar  circumstances  not 
shown  to  exist  in  this  case,  a  court  will  afford  no  relief. 

From  the  Clay  Circuit  Court. 

J.  A.  McNutty  for  appellant. 

O.  A.  Knight  and  C  .H.  KnighJt,  for  appellees. 

HowK,  J. — This  is  the  second  time  this  cause  has  been  be- 
fore this  court.  The  opinion  and  judgment  of  the  court,  when 
it  was  first  here,  are  reported  in  Easter  v.  Severing  64  Ind.  375. 

The  appellees  sued  the  appellant,  and  Adam  and  Eliza 
Starr,  as  defendaats,  for  the  foreclosure  of  a  certain  mortgage 
and  the  recovery  of  the  mortgage  debt,  in  a  complaint  of  two 
paragraphs.  It  was  alleged  in  each  paragraph  of  the  com- 
plaint, that  the  mortgage  in  suit  was  executed  by  the  defend- 
ants Adam  and  Eliza  Starr,  to  secure  the  payment  of  the 
note  of  said  Adam  Starr,  on  certain  real  estate,  particularly 
described,  in  Clay  county ;  that  said  mortgage  was  duly  re- 
corded in  the  recorder's  ofiSce  of  said  county,  on  January  Ist, 
1874 ;  and  that  afterwards  the  said  Adam  and  Eliza  Starr 
conveyed  the  mortgaged  premises  to  the  appellant.  At  the 
October  term,  1874,  of  the  court  below,  the  appellees  recov- 
ered a  judgment  by  default  against  the  said  Adam  and  Eliza 
Starr,  for  the  amount  due  and  for  the  foreclosure  of  the 
mortgage  and  sale  of  the  property.  The  appellant  appeared, 
and  at  the  June  term,  1875,  the  cause  as  to  him  was  put  at 
issue,  and  the  trial  thereof  resulted  in  a  verdict  for  the  appel- 
lees ;  upon  which  the  court  rendered  judgment  that  they  re- 
cover of  the  appellant  their  costs,  and  decreed  that  his  equity 
of  redemption  in  the  mortgaged  premises  should  be  forever 
barred  and  foreclosed.  From  that  judgment  the  said  Easter 
alone  appealed  to  this  court,  and  as  to  him  alone  the  judg- 
ment below  was  reversed,  as  will  be  seen  from  the  opinion  of 
the  court  on  that  appeal,  in  64  Ind.  375.     In  that  opinion 
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will  be  found  a  full  statement  of  the  pleadings  and  proceed- 
ings in  the  case,  to  which  we  refer. 

When  the  cause  was  remanded  the  appellees  filed  an 
amended  complaint,  to  which  the  appellant's  demurrer^  for 
the  alleged  insufficiency  of  the  facts  therein  to  constitute  a 
cause  of  action,  was  overruled  by  the  court,  and  to  this  ruling 
he  excepted.  He  then  answered  the  amended  complaint  by 
a  general  denial  thereof.  The  issues  joined  were  tried  by  a 
jury,  and  a  verdict  was  returned  for  the  appellees ;  and  over 
the  appellant's  motion  for  a  new  trial  and  his  exceptions 
saved,  judgment  was  rendered  on  the  verdict^  in  accordance 
with  the  prayer  of  the  amended  complaint. 

On  this  appeal,  the  appellant  has  assigned,  as  errors,  tlie 
following  decisions  of  the  circuit  court : 

1.  In  overruling  his  demurrer  to  the  amended  complaint; 
and, 

2.  In  overruling  his  motion  for  a  new  trial. 

Before  considering  either  of  these  alleged  errors  it  is  proper 
that  we  should  dispose  of  a  point  made  by  the  appellees' 
counsel,  in  their  brief  of  this  cause.  Counsel  say:  "Thi& 
record  shows  that  Starr  and  wife  are  necessary  parties  to  be 
joined  in  the  appeal  in  this  case,  and  not  having  been  joined 
and  notice  served  upon  them,  as  provided  by  section  551  of 
the  code,  we  insist  that  this  court  should  dismiss  this  appeal." 
We  do  not  think  that  this  p6int  is  well  taken.  The  judg- 
ment in  the  record  in  this  case  is  a  judgment  against  the  ap- 
pellant only,  and  he  alone  had  the  right  to  appeal  therefironu 
The  fact  that  Starr  and  his  wife  had  previously  been  his  co- 
defendants  in  this  action,  neither  authorized  nor  required  the 
appellant  to  notify  them  of  his  appeal.  They  were  not  the 
appellant's  co-parties  in  the  judgment  appealed  from,  within 
the  meaning  of  section  551  of  the  code.  Hammon  v.  Sexton, 
69  Ind.  37.  Besides,  the  record  shows,  that  this  cause  was 
submitted  to  this  court  by  agreement,  without  any  objection 
thereto  by  the  appellees  for  the  want  of  proper  parties.  This 
was  a  waiver  of  the  objection  since  urged^  that  Starr  and 
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his  wife  were  necessary  parties  to  this  appeal.  The  Peopled  a 
Savings  Bank,  etc.,  v.  Mnney,  63  Ind.  460.  The  objectioH  can 
not  be  sustained. 

1.  We  pass  now  to  the  consideration  of  the  question  pre- 
sented for  decision  by  the  first  alleged  error,  namely,  the  suf- 
ficiency of  the  facts  stated  in  the  amended  complaint  to  con- 
stitute a  cause  of  action.  In  this  complaint,  after  averring 
the  execution  of  the  note  in  suit  by  said  Adam  Starr,  the  ap- 
pellees alleged  in  substance,  that  at  the  date  of  said  note  the 
said  Starr  was  the  owner  of  the  following  real  estate  in  Clay 
county,  Indiana,  to  wit :  A  strip  or  parcel  of  land  commencing 
eighteen  rods  west  of  the  north-east  comer  of  the  west  half  of 
the  north-east  quarter  of  section  20,  in  township  13  north,,  and 
range  6  west,  and  running  thence  south  eighteen  rods,  thence 
east  eight  rods  and  six  inches,  thence  north  nine  rods,  thence 
west  sixty-six  feet,  thence  north  nine  rods,  thence  west  six- 
ty-six feet,  to  the  place  of  beginning,  and  containing  three- 
fourths  of  an  acre,  more  or  less ;  that  prior  to  said  date  said 
Starr  had  divided  said  land  into  three  town  lots,  adjoining 
or  near  to  the  town  of  Benwood^  and  the  additions  theretoy 
which  were  not  at  the  time  nor  since  numbered  as  town  lots ;. 
that  on  October  30th,  1873,  the  said  Adam  and  Eliza  Starr, 
then  being  in  Illinois,  and  intending  to  execute  to  the  ap* 
pellees  a  mortgage  thereon,  as  security  for  the  payment  of 
said  note  of-  said  Adam  Starr,  did  execute  in  due  form  of  law 
a  mortgage  to  appellees,  but,  through  the  mutual  mistake  and 
inadvertence  of  all  the  parties*  thereto,  erroneously  described 
said  real  estate,  as  '^  Three  town  lots  in  the  town  of  Ben- 
wood,  aforesaid,  being  all  the  town  lots  owned  by  said  Adam. 
Starr  in  said  town." 

The  appellees  further  averred,  that  all  the  parties  to  said  mort- 
gage intended,  at  the  time  of  its  execution,  to  describe  the 
real  estate  first  set  out  in  the  complaint ;  that  said  mortgage 
was  duly  recorded  in  the  recorder's  oifice  of  said  county,  on 
January  1st,  1874 ;  that  on  December  8th,  1873,  the  said  Adam 
Starr  and  his  wife  conveyed  the  said  real  estate  to  the  appel- 
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lant,  who,  at  the  time  of  receiving  his  deed  therefor,  well 
knew  that  the  appellees'  mortgage  was  intended  by  all  the 
parties  thereto  to  cover  and  include  the  said  real  estate ;  that 
the  appellant  took  his  said  deed  from  said  Starr  and  wife  with 
full  knowledge  of  the  mistake  and  inaccurate  description  in 
said  mortgage ;  that  the  appellant  paid  no  present  considera- 
tion for  said  real  estate  when  said  deed  was  made  to  him,  but 
that  he  took  said  land  on  an  indebtedness  of  said  Adam  Starr 
to  him,  and  well  knew  that  the  appellees  held  a  mortgage 
which  was  intended  by  all  the  parties  thereto  to  include  and 
embrace  the  said  first  described  real  estate,  and  no  other. 
Wherefore  the  appellees  asked  that  said  mortgage  be  reformed, 
and  the  description  of  the  real  estate  therein  be  corrected,  as  first 
set  out  and  described  in  said  complaint ;  and,  when  so  corrected, 
that  the  said  mortgage  be  foreclosed  and  the  real  estate  be  or- 
dered to  be  sold  to  satisfy  the  sum  found  to  be  due  on  said 
note,  and  for  all  other  proper  relief. 

Did  this  amended  complaint  state  sufficient  &cts,  in  regard 
to  the  alleged  mistake  in  the  mortgage  in  suit,  to  entitle  the 
appellees  to  a  correction  of  such  mistake  and  a  reformation 
of  the  mortgage,  as  against  the  appellant?  This  question  is 
fairly  presented  for  decision  by  the  alleged  error  of  the  court 
in  overruling  the  appellant's  demurrer  to  the  complaint. 
When  this  case  was  first  here,  the  court  said :  "  It  seems 
to  us,  that  the  appellees'  mortgage  can  not  be  foreclosed  as 
against  the  appellant,  or  against  the  land  owned  by  him,  until 
it  has  been  so  reformed  by  the  judgment  of  the  proper  court, 
that  it  will  cover  the  specific  land  which,  the  appellees  allege, 
it  was  intended  to  cover  thereby.  If,  by  the  mutual  mistake 
of  all  the  parties  to  such  mortgage,  as  to  any  matter  of  feet, 
the  lots  or  lands  intended  to  be  embraced  in  the  mortgage 
were  not  embraced  therein,  the  appellees  might,  perhaps,  up- 
on a  proper  showing  of  the  facts  in  regard  to  such  mistake, 
obtain  a  reformation  of  the  mortgage,  so  that  it  would  con- 
tain a  correct  description  of  such  lots  or  lands.  Upon  proper 
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allegations  of  such  mutual  mistake^  in  their  complaint  in  this 
action^  the  appellees  might,  perhaps,  have  obtained  a  judg- 
ment for  the  reformation  of  the  mortgage,  the  correction  of 
the  description  of  the  mortgaged  property,  and  for  the  fore- 
closure of  the  mortgage  as  reformed,  and  the  sale  of  the  prop- 
erty by  the  corrected  description  thereof/^ 

When  the  cause  was  remanded,  the  appellees  acting,  prob- 
ably, upon  the  suggestions  quoted  from  the  former  opinion 
of  this  court,  filed  the  amended  complaint,  a  summary  of 
which  we  have  given.  It  is  earnestly  insisted  by  the  appel- 
lant's counsel  that  this  amended  complaint  fails  to  show,  by 
the  facts  alleged  therein,  such  a  mistake  in  the  mortgage  in 
suit  as  a  court  of  equity  will  correct,  and  reform  the  instru- 
ment. Counsel  says:  "The  appellees  do  not  aver  that  they 
were  ignorant  of  any  fact ;  for  aught  that  is  shown  by  the 
pleading,  all  the  parties  to  the  mortgage  knew  the  exact  situ- 
ation, location  and  condition  of  Ihis  strip  or  parcel  of  land, 
and  its  relation  to  the  town  of  Benwood ;  knew  at  the  time 
they  drew  the  mortgage  that  the  strip  had  not  been  platted, 
numbered  or  recorded,  or  anything  done  to  constitute  this 
strip,  thus  divided  into  three  parcels,  town  lots.  But  did  not 
their  mistake  arise  out  of  the  fact  that  they  were  ignorant  of 
what  it  took  in  law  to  constitute  a  town  lot?  and  did  they 
not,  purposely  and  intentionally,  insert  in  the  description  in 
the  mortgage  the  language,  ^  three  town  lots  in  the  town  of 
Benwood,'  believing  and  understanding  that  that  description 
would  identify  and  pass  the  title  to  this  strip  of  land ;  that  by 
such  description  they  could  create  a  mortgage  on  this  strip 
or  parcel  of  land,  near  Benwood  ?  The  mistake  they  made  was 
as  to  the  legal  effect  of  the  description  inserted.  They  nowhere 
aver  that  they  intended  to  insert  any  other  or  different  de- 
scription ;  that  they  formulated  any  other  description,  and  that 
the  draftsman,  by  mistake,  inserted  any  different  description 
from  that  which  they  gave  him.  In  a  word,  they  do  not  aver 
that  'anything  was  omitted  in  the  mortgage  that  was  directed 
Vol.  78.-35 
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to  be  inserted,  or  that  anything  was  inserted  contrary  to  the 
direction  of  the  parties.' '' 

These  are  the  points  made  by  the  appellant's  counsel,  in  ar- 
gument, and  it  seems  to  us  they  are  well  made.  Tlie  mort- 
gage in  suit,  for  aught  that  is  alleged  in  the  amended  com- 
plaint, contains  the  precise  description  of  the  real  estate  which 
the  parties  intended,  at  the  time  of  its  execution,  it  should 
contain.  "  The  mistake,  then,  if  any  was  made,  was  a  mistake 
of  law  as  to  the  legal  eflfect "  of  the  mortgage  as  executed. 
Nelson  v.  Davis,  40  Ind.  366.  In  Allen  v.  Andersony  44  Ind. 
395,  the  allegations  in  the  pleading  under  consideration  were 
similar  to  those  in  the  complaint  in  this  case,  and  the  court 
there  said :  "The  mistake  must  be  one  of  fact,  and  not  of  law. 
It  must  be  shown  that  words  were  inserted  that  were  intended 
to  have  been  left  out,  or  that  words  were  omitted  which  were 
intended  to  be  inserted."  And  further,  "  It  appears  to  us  that 
there  was  a  greater  mistake  of  law  than  of  fiict.  It  is  not  al- 
leged that  the  parties  were  ignorant  of  what  was  in  the  deeds." 
To  the  same  eifect,  substantially,  are  the  following  cases  in  this 
court :  Baldwin  v.  Kerlin,  46  Ind.  426 ;  The  First  Naiional 
Bank,  etc.,  v.  Gough,  61  Ind.  147 ;  Toops  v.  Snyder,  70  Ind.  554. 

In  the  case  at  bar,  it  is  not  pretended  or  claimed  in  the 
amended  complaint,  that  all  the  parties  to  the  mortgage  in 
suit  did  not  know,  at  the  time  of  its  execution,  the  exact  lan- 
guage used  therein.  But  they  have  since  discovered  that 
Adam  Starr  did  not  own  any  real  estate  embraced  in  or  cov- 
ered by  the  description  used  in  the  mortgage  in  suit.  There- 
fore the  appellees  have  asked,  in  their  complaint,  not  to  cor- 
rect the  description  in  the  mortgage,  but  to  strike  it  out,  and, 
in  lieu  thereof,  to  insert  in  such  mortgage  a  description  which 
does  not  cover  any  lots  or  lands  in  the  town  of  Benwood,  but 
will  embrace  some  real  estate  near  that  town.  The  mistake 
stated  in  the  amended  complaint  can  not  be  regarded,  there- 
fore, as' a  mistake  as  to  any  matter  of  fact,  but  only  as  to  the 
legal  effect  of  the  language  used  in  the  mortgage.  We  do  not 
understand  it  to  be  the  province  of  a  court  of  equity,  or  that 
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it  has  the  power,  to  relieve  parties  from  the  effects  of  such  a 
mistake,  in  the  manner  and  to  the  extent  asked  for  by  the 
appellees  in  their  amended  complaint. 

We  are  of  the  opinion,  therefore,  that  the  court  erred  in 
overruling  the  appellant^s  demurrer  to  the  amended  complaint. 

Our  conclusion  in  regard  to  the  insuflBciency  of  the  amended 
complaint,  in  this  case,  renders  it  wholly  unnecessary,  and  per- 
haps improper,  for  us  to  consider  now  and  pass  upon  any  of  the 
questions  presented  and  discussed  by  counsel,  under  the  alleged 
error  of  the  court  in  overruling  the  motion  for  a  new  trial. 

The  judgment  is  reversed,  at  the  appellees'  costs,  and  the 
cause  is  remanded,  with  instructions  to  sustain  the  demurrer 
to  the  complaint,  and  for  further  proceedings  not  inconsistent 
with  this  opinion. 

Elliott,  C.  J.,  and  Woods,  J.,  dissent. 


No.  8203. 

Shaw,  Adm'e,  v.  Ferguson  et  al. 

JjSJES, — Fador, — One  who  carries  on  the  business  of  slaughtering  hogs,  and 
curing,  storing  and  selling  the  product,  as  well  for  himself  as  for  others, 
and  makes  advances  to  such  customers,  continuously  holding  possession 
of  their  product  until  he  sells  it,  is  a  factor,  and  has  a  lien  on  the  product 
of  the  customer,  for  services  and  advances. 

Same. — Mecuure  of  Damages. — Where  a  factor  sells  the  property  of  his  prin- 
cipal on  which  he  has  a  lien  for  services  and  advances,  he  may  retain 
the  amount  of  his  lien,  out  of  the  proceeds,  whether  the  sale  be  author- 
ized  or  tortious,  and  he  is  liable  (no  question  being  made  about  the  price 
obtained)  only  for  the  balance. 

Pbactice. — Evidence, — HamUesa  Error, — The  erroneous  admission  of  evi- 
dence, and  allowing  an  incompetent  witness  to  testify,  are  not  available 
error,  if  it  appear  affirmatively  by  the  special  findings  of  the  court  that 
the  evidence  thus  improperly  admitted  had  no  effect  whatever  upon  the 
result  of  the  trial. 

From  the  Marion  Superior  Court. 
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D.  F.  Bums  and  H,  Bums,  for  appellant. 
B.  Harrison,  C  CI  Hines,  W.  H.  H,  Miller y  T.  A.  Hendriehj 
C,  Baker,  0.  B.  Hord  and  A,  W.  Hendricks,  for  appellees. 

WoRDEN,  J. — Action  by  the  appellant  against  the  appellees 
to  recover  the  value  or  proceeds  of  certain  hog  products  sold 
by  the  defendants.  The  pleadings  need  not  be  stated^  as  no 
question  arises  upon  them.  Trial  by  the  court  and  special 
finding  of  the  facts  and  statement  of  conclusions  of  law,  as 
follows : 

"First.  In  the  year  1871  the  defendants  were  partners  and 
the  owners  of  a  slaughtering  and  pork-packing  establishment 
in  the  city  of  Indianapolis,  and  had  for  many  years  prior  to  that 
time  been  engaged  in  that  business  in  that  city.  That  said 
business  embraced  the  slaughtering  and  dressing  of  hogs,  and 
the  curing,  packing  and  selling  of  the  products  of  hogs  slaugh- 
tered. That  said  defendants  slaughtered  and  packed  hogs  on 
their  own  account,  and  also  for  and  on  account  of  others,  and 
had  long  established  the  custom  and  usage  of  advancing  money 
to  persons  for  whom  they  slaughtered  and  packed  hogs,  and 
of  receiving  from  such  persons  compensation  for  slaughter^ 
ing,  packing  and  selling,  and  also  interest  on  money  ad- 
vanced to  persons  for  whom  they,  the  defendants,  slaughtered 
and  packed  hogs. 

"  Second.  That  the  usage  and  custom  which  prevailed  at  the 
defendants'  establishment  was,  to  take  the  promissory  notes  of 
persons  for  whom  they  agreed  to  slaughter  and  pack  hogs,  for 
advances  made  on  hogs  to  be  furnished  by  such  persons  for  the 
said  defendants  to  slaughter  and  pack.  That  such  notes  as  were 
taken  by  the  defendants  were  made  payable  in  bank.  That  the 
usage  and  custom  of  the  defendants  was  to  deduct  the  compen- 
sation for  slaughtering,  packing  and  selling  from  the  proceeds 
realized  from  the  sale  of  the  products  of  the  hogs  slaughtered, 
and  to  apply  the  same  to  the  payment  of  such  notes  or  to  pay 
the  same  to  the  person  for  whom  the  hogs  were  so  slaughtered 
and  packed. 
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"  Third.  That  on  the  10th  day  of  October,  1871,  the  follow- 
ing contract  was  entered  into  between  the  parties :  '  I  have 
this  day  agreed  to  pack  500  hogs  with  J.  C.  Ferguson  &  Co., 
at  their  pork  house  at  Indianapolis,  Indiana ;  J.  C.  Ferguson 
&  Co.  to  charge  the  regular  charges  for  packing ;  T.  P.  East 
to  pay  ten  per  cent,  for  all  moneys  so  advanced  on  the  hogs 
packed.     (Signed)  T.  P.  East.' 

"  Fourth.  That  the  aforesaid  contract  was  the  only  express 
oontract  entered  into  between  the  said  decedent  and  defend- 
ants, and  that  the  aforesaid  contract  was  subsequently  modi- 
fied by  agreement  of  the  contracting  parties  as  to  the  number 
of  hogs  to  be  furnished  by  East  for  slaughtering  and  pack- 
ing, and  as  to  the  amount  of  advances  to  be  made  by  Fergu- 
son &  Co. 

^^  Fifth.  That  at  said  time  there  were  various  other  estab- 
lishments at  Indianapolis  and  in  other  parts  of  the  State  of 
Indiana,  carrying  on  the  same  business  and  at  which  the  cus- 
tom and  business  prevailed  and  was  carried  on  of  slaughtering 
hogs,  curing  and  packing  the  products  for  the  owners,  and 
advancing  money  to  aid  in  purchasing,  feeding  and  shipping 
such  hogs.  That  the  usage  and  custom  of  these  establishments 
throughout  the  State  of  Indiana  was  to  make  sales  in  their  own 
names,  account  for  the  proceeds  and  deduct  from  the  moneys 
received  at  such  sales  the  charges  for  slaughtering  the  said  hogs, 
curing  and  packing  the  products  thereof,  the  commission  for 
selling  said  products,  and  the  moneys  advanced  to  the  owners, 
and  paying  over  the  balance  of  the  moneys  so  received  to  the 
owners. 

"  Siodh.  That  at  the  time  of  executing  the  aforesaid  contract, 
and  for  many  years  prior  thereto,  there  existed  at  the  city  of 
Indianapolis,  and  generally  throughout  the  State  of  Indiana, 
in  the  business  in  which  the  defendants  were  engaged  and 
among  those  engaged  in  the  same  line  of  business,  the  custom 
entitling  the  persons  slaughtering  and  packing  hogs  to  a  lien  on 
the  products  of  hogs  slaughtered  for  the  charges  of  slaughter- 
ing, curing,  packing  and  selling ;  and  also  to  a  lien  for  the  sums 


550  SUPREME  COURT  OF  INDIANA, 


Shaw,  Adm'r,  v.  Ferguson  ei  aL 


of  money  advanced  by  the  persons  engaged  in  the  business  of 
slaughtering  and  packing  hogs.  That  such  custom  entitled  the 
persons  advancing  the  money  to  a  lien  on  the  products  of  the 
hogs  slaughtered ;  but  there  is  no  evidence  of  any  custom  afiect- 
ing  the  money  advanced  in  cases  where  the  person  furnishing 
hogs  has  died  after  advances  made  and  before  the  sale  of  the 
property. 

"Seventh,  That  large  sums  of  money  were,  by  the  defend- 
ants, advanced  to  the  said  decedent,  T.  P.  East,  and  that  the 
defendants  required  said  East  at  one  time  to  execute  a  note, 
payable  at  a  future  day  at  ^  The  Indiana  National  Bank,'  in 
Indianapolis,  for  four  thousand  dollars  ((4,000),  with  Hughes 
East  and  one  Lyons  as  sureties  on  said  note,  and  that  said 
East  and  Lyons  were  accommodation  parties  on  said  note,  and 
were  believed  to  be  and  were  responsible  parties  pecuniarily  at 
the  time  of  executing  the  said  note,  and  that  said  note  was  dis* 
counted  in  bank,  the  defendants  endorsing  the  same,  and  the 
proceeds  were  paid  to  said  Thomas  P.  East. 

"  Eighth.  That,  on  the  14th  day  of  May,  1872,  said  Thomas 
P.  East  departed  this  life  intestate,  at  his  residence  in  the 
county  of  Greene  and  State  of  Indiana ;  that  all  of  said  hogs 
were  slaughtered  for  and  said  money  advanced  to  said  Thomas 
P.  East  in  his  lifetime. 

"  Ninth.   That,  at  the  time  of  the  death  of  said  Thomas  P. 

East,  his  estate  was  insolvent,  and,  on  the  —  day  of , 

1872,  Hughes  East  was  duly  appointed  administrator  of  said 
Thomas  P.  East's  estate  by  the  proper  court  of  said  ccrunty  of 
Greene  and  qualified  as  such,  and  entered  upon  the  duties  of 

his  said  trust  on  the  —  day  of ,  1872,  and  before  the 

commencement  of  this  action. 

"  Tenth.  That  on  the  —  day  of ,  and  before  the  com- 
mencement of  this  action,  said  estate  of  Thomas  P.  East,  on 
proper  petition  to  said  court  of  Greene  county,  Indiana,  was 
adjudged  and  declared  to  be  insolvent. 

"  Eleventh.  That,  at  the  time  of  the  death  of  said  Thomas  P. 
East,  the  said  defendants  had  in  their  possession  the  products 
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of  said  hogs^  so  delivered,  of  the  value  of  nine  thousand  two 
hundred  and  seventy-three  dollars  and  sixty-six  cents  (f  9,- 
273.66),  and  that  after  his  death  they  sold  said  products  at 
private  sale  in  the  market  for  the  said  sum,  and  received  said 
value  in  cash  and  in  the  usual  course  of  business. 

"  Twelfth.  That  said  property  was  never  reported  to  the 
Probate  Court  of  Greene  county,  Indiana,  nor  inventoried  as 
a  part  of  the  estate  of  said  Thomas  P.  East,  nor  was  it  sold 
by  order  of  the  said  court,  and  that  the  same  was  never  ap- 
praised ;  that  the  said  sale  was  made  by  the  said  defendants 
with  the  knowledge  and  consent  and  direction  of  said  Hughes 
East,  the  administrator  of  said  estate,  without  any  direction 
or  approval  of  said  probate  court,  and  said  sale  was  never  re- 
ported to  said  court. 

"  Thirteentli.  Thatall  of  the  products  of  the  hogs  slaughtered 
for  the  said  Thomas  P.  East  were  sold  in  the  regular  and  usual 
course  of  business  by  said  Ferguson  &  Co.,  as  well  those  sold 
before  as  those  sold  after  the  death  of  said  Thomas  P.  East. 

"  Fourteenth.  That  aft^r  the  appointment  of  said  Hughes 
East,  as  administrator,  he  resigned  said  trust,  and  the  said 
plaintiff  was  duly  appointed  as  the  administrator  de  bonis  non 
of  said  decedent's  estate. 

"  Fifteenth.  That  neither  the  said  Thomas  P.  East,  in  his 
lifetime,  nor  Hughes  East,  nor  the  plaintiff,  ever  made  any 
objection  to  the  defendants'  claim  of  lien,  or  of  their  right  to 
sell  the  products  of  the  hogs  slaughtered  on  account  of  said 
Thoma^  P.  East,  but  said  Hughes  East,  administrator  as 
aforesaid,  did  consent  thereto. 

"  Sixteenth.  That,  up  to  the  date  of  the  death  of  said  Thomas 
P.  East,  the  said  defendants  had  sold  of  the  products  of  the 
hogs  slaughtered  on  his  account,  seven  thousand  one  hundred 
and  forty-four  dollars  and  fifty  cents  ($7,144.50)  in  value ;  that 
since  the  death  of  said  Thomas  P.  East,  they  have  sold  prod- 
ucts to  the  value  of  nine  thousand  two  hundred  and  seventy- 
three  dollars  and  sixty-six  cents  ($9,273.66). 

^^Seventeenth.   That  the  total  value  of  the  products  which 
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came  into  the  hands  of  said  defendants  was  the  sum  of  sixteen 
thousand  four  hundred  and  eighteen  dollars  and  sixteen  cents 
($16,418.16). 

"  Eighteenth,  That  the  total  of  all  the  charges  and  expenses 
due  to  the  said  defendants  is  two  thousand  seven  hundred  and 
one  dollars  ($2,701),  that  being  the  total  costs  and  expenses 
of  slaughtering,  curing,  packing  and  selling. 

"  Nineteenth.  That  the  total  amount  of  principal  and  interest 
of  advances  made  to  Thomas  P.  East,  by  the  said  defendants, 
was  thirteen  thousand  six  hundred  and  ninety-two  dollars  and 
fifty  cents  ($13,692.50) ;  that  the  defendants  allowed  to  the 
plaintiff,  as  interest  on  the  money  received  by  them  on  sales 
made,  the  sum  of  two  hundred  and  sixty  dollars  and  ninety-six 
cents  ($260.96),  leaving  due  for  advances  and  interest^  the  sum 
of  thirteen  thousand  four  hundred  and  thirty-one  dollars  and 
fifty.four  cents  ($13,431.54). 

"  Twentieth.  That  the  amount  realized  from  the  sales  exceeded 
the  costs  and  charges,  money  advanced  and  interest  thereon,  in 
the  sum  of  two  hundred  and  sixty-five  dollars  and  sixty-two 
cents  ($265.62) ;  that  the  interest  thereon  until  the  25th  day 
of  February,  1879,  amounts  to  the  sum  of  one  hundred  and 
four  dollars  and  sixty-nine  cents  ($104.69). 

"  Twenty-first.  That  the  aforesaid  property  remained  con- 
tinuously in  the  possession  of  the  defendants  from  the  time  they 
received  it  until  the  sales  were  made,  and  that  during  all  this 
time  it  was  stored  and  cared  for  by  them. 

"  Twenty-second.  That  while  Hughes  East  was  acting  as  the 
administrator  of  Thomas  P.  East^s  estate,  and  before  his  resig- 
nation of  said  trust,  he  did  receive  from  the  said  defendants,  a 
statement  as  to  the  condition  of  the  accounts  between  his  in- 
testate and  the  defendants,  from  which  it  appeared  that  there 
was  then  due  and  owing  from  the  defendants  to  Thomas  P. 
East's  estate  the  sum  of  two  hundred  and  eighty-five  dollars 
and  sixty-two  cents  ($285.62) ;  that  the  said  Hughes  East,  as 
administrator  as  aforesaid,  did  then  and  there  direct  that  the 
said  defendants  should  place  said  last  mentioned  sum  to  the 
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credit  of  him,  the  said  Hughes  East,  on  his  own  individual 
account,  and  that  the  said  defendants  did  give  him  credit  there- 
for, on  his  individual  account. 

"  Twenty-third.  That  the  balance  shown  as  aforesaid  to  be  in 
fiivor  of  said  Thomas  P.  East^s  estate  has  never  been  paid, 
except  as  above  shown,  by  entering  it  to  the  credit  of  said 
Hughes  East. 

"  Twenty-fourth.  That  at  the  time  of  said  settlement  and 
accounting  with  said  Hughes  East,  administrator  as  aforesaid,. 
the  said  estate  of  said  Thomas  P.  East  was  understood  and 
believed  to  be  solvent ;  that  it  was  subsequently  ascertained 
that  the  said  estate  was  insolvent. 

"  Conclusions  op  Law. 

"  Upon  the  foregoing  facts,  I  state  the  conclusions  of  law^ 
as  follows : 

"  First  That  by  the  custom  and  usage  prevailing  at  the 
defendants'  establishment,  and  which  had  for  many  years  pre- 
vailed throughout  the  State  of  Indiana,  the  defendants  were 
entitled  to  hold  a  lien  upon  the  products  of  the  hogs  by  them 
slaughtered  for  the  plaintiflP's  intestate,  for  all  charges  of 
slaughtering,  curing,  packing,  storing,  and  for  all  advances  of 
money  made,  together  with  interest  thereon,  and  that  this  lien 
continued  after,  and  was  not  affected  by,  the  death  of  the  said 
Thomas  P.  East. 

"  Second.  That  the  plaintiff  herein  is  not  entitled  to  recover,, 
except  as  to  the  sum  of  two  hundred  and  sixty-five  dollars  and 
sixty-two  cents  ($265.62)  and  interest,  because  the  defendants 
had  a  right  to  hold  said  property  as  security  for  their  charges 
and  advances,  and  had  the  further  right  to  maintain  possession 
thereof  and  sell  it,  as  they  did,  in  the  usual  and  regular  course 
of  business. 

"  Third.  That  the  credit  of  the  balance  found  due  from  the 
defendants  to  the  plaintiff's  intestate,  on  the  individual  ac- 
count of  said  Hughes  East,  was  not  a  payment  of  said  bal- 
ance ;  that  the  plaintiff  is  entitled  to  recover  the  said  balance,. 
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principal  and  interest^  amounting  to  the  sum  of  three  hun- 
dred and  seventy  dollars  and  thirty-one  cents  (♦370.31). 

"  Bybon  K.  Elliott,  Judge.'* 

The  plaintiff  excepted  to  the  conclusions  of  law,  and  also 
moved  for  a  new  trial,  but  his  motion  was  overruled.  Judg- 
ment accordingly  for  the  plaintiff  for  the  sum  of  $370.31. 
Judgment  affirmed  on  appeal  to  general  term.  The  plaintiff, 
<;laiming  to  be  entitled  to  a  larger  amount,  appeals  to  this  court 

We  are  of  opinion  that  the  conclusion  stated  by  the  court,  that 
the  plaintiff  was  entitled  to  recover  only  the  amount  mentioned, 
was  correct.     This  is  the  vital  point  in  the  conclusion. 

In  reference  to  the  conclusion,  as  to  the  effect  of  the  custom 
found,  we  express  no  opinion,  inasmuch  as,  from  the  views  we 
take  of  the  case,  the  custom  was  unnecessary  to  the  conclusion 
as  to  the  amount  which  the  plaintiff  was  entitled  to  recover. 

The  special  findings  show  that  the  relation  of  principal  and 
factor  existed  between  the  defendants  and  Thomas  P.  East,  in 
his  lifetime,  in  reference  to  the  sale  of  the  hog  products. 

The  business  of  the  defendants  was  the  slaughtering,  dress- 
ing, etc.,  of  hogs,  and  the  sale  of  the  products,  not  alone  on 
their  own  account,  but  also  on  account  of  others.  See  Whar- 
ton on  Agency,  section  735.  The  defendants  made  to  East 
advances  on  the  hogs  which  were  by  the  latter  delivered  to 
them  to  be  slaughtered  and  sold,  and  the  defendants  had  con- 
tinuous possession  of  the  property,  stored  and  cared  for  it, 
until  they  finally  sold  it  in  the  usual  course  of  business.  Tak- 
ing the  findings  altogether,  we  are  satisfied  that  the  defend- 
ants were  the  factors  of  the  deceased  for  the  sale  of  the  products 
of  the  hogs.  This  is  not  stated  in  terms  in  the  findings,  but  it 
is  the  legal  effect  of  them. 

The  law  gave  the  defendants,  as  slaughterers,  packers,  etc., 
a  lien  on  the  products  for  their  reasonable  charges  for  slaugh- 
tering, packing,  etc.     Hannav.  Phetps,  7  Ind.  21. 

The  law  also  gave  the  defendants,  as  the  fiictors  of  the  de- 
ceased, a  lien  on  the  property  for  advances  thereon,  expenses 
and  commissions.     Wharton  on  Agency,  section  767. 


NOVEMBER  TERM,  1881.  555 


Shaw,  Adm'r,  v.  Ferguson  el  cd. 


This  lien  was  not  divested  by  the  death  of  Thomas  P.  East. 

It  is  said  that  where  goods  are  merely  in  transit  to  the  fac- 
tor at  the  time  of  the  death  of  his  principal^  the  death  of  the 
latter  does  not  prevent  the  lien  of  the  factor  from  attaching^ 
if  he  has  made  advances  or  incurred  expenses  on  the  faith  of 
the  consignment;    Wharton  on  Agency,  section  773. 

It  appears  from  the  finding,  that  the  value  of  the  hog  prod- 
uct that  came  into  the  hands  of  the  defendants,  and  which 
was  sold  by  the  defendants,  some  before  and  some  after  the 
death  of  the  deceased,  amounted,  after  adjusting  the  interest, 
to  $260.96  more  than  the  amount  of  their  costs  and  expenses 
for  slaughtering,  etc.,  and  their  advances  to  the  deceased ;  and 
this  sum,  with  interest  thereon,  was  the  amount  recovered. 

This  sum  was  all  the  plaintiff  was  entitled  to,  unless  he 
was  entitled  to  recover  the  full  value  of  the  property  sold  after 
the  death  of  the  deceased,  thus  depriving  the  defendants  of  all 
benefit  of  their  lien  on  the  property.  It  seems  to  us  to  be 
clear  in  principle  as  well  as  by  authority,  that  the  plaintiff  was 
not  entitled  to  the  full  value  of  the  property  sold  by  the  de- 
fendants after  the  death  of  the  deceased. 

It  would  seem  that  if  the  administrator  of  the  deceased  had 
sold  the  property  for  its  full  value,  and  not  subject  to  the  lien 
of  the  defendants,  he  could  have  been  required  to  pay,  out  of 
the  proceeds,  the  amount  of  the  defendants^  lien,  instead  of 
making  the  whole  fund  arising  from  the  sale  general  assets. 

It  is  certain,  at  least,  that  the  administrator  could  not,  with- 
out the  consent  of  the  defendants,  have  sold  the  property  other- 
wise than  as  subject  to  the  lien  of  the  latter.  Whitaker's  Law 
of  Lien,  75 ;  Godin  v.  London  Assurance  Co.,  1  Burr.  489. 

We  do  not  decide  whether  the  defendants  had  the  legal 
right  to  make  the  sale  after  the  death  of  the  deceased,  in  order 
to  reimburse  themselves  for  their  advances,  etc. ;  but  assuming 
that  they  had  not,  and  that  the  sale  thus  made  was  tortious, 
still  the  measure  of  the  plaintiffs'  damages,  in  an  action  for 
the  tort,  was  the  value  of  the  property  less  the  amount  of  the 
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lien  which  the  defendants  had  upon  it.    This,  as  has  been 
seen,  was  the  amount  which  the  plaintiff  recovered. 

This  rule  as  to  the  measure  of  damages  furnished  the 
plaintiff  a  full  indemnity  for  all  the  loss  sustained  in  conse- 
quence of  the  sale  of  the  property  by  the  defendants  after  the 
death  of  the  intestate,  and  is  abundantly  sustained  by  the  fol- 
lowing, among  other  authorities :  Fowler  v.  Gilman,  13  Met. 
267 ;  Briggs  v.  Boston, do,,  B.  B.  Co.,  6  Allen,  246 ;  Worky. 
Bennett,  70  Pa.  St.  484 ;  Baltimore  Marine  Ins.  Go.  v.  Balrym- 
pie,  26  Md.  269,  307 ;  Belden  v.  Perkins,  78  111.  449 ;  Chinery 
V.  VtaU,  5  H.  &  N.  287;  Brierly  v.  KmdaU,  17  Q.  B.  937; 
Johnson  v.  Stear,  15  C.  B.  (N.  S.)  330,  and  note ;  First  NaL 
Bank  of  Louisville  v.  Boyce,  78  Ky.  42 ;  Steams  v.  Marsk,  4 
Denio,  227 ;  Baker  v.  Drake,  53  N.  Y.  211.  In  the  case  last 
above  cited,  the  court  said  that  ^^  the  rule  of  damages  should 
not  depend  upon  the  form  of  the  action.  In  civil  actions  the 
law  awards  to  the  party  injured  a  just  indemnity  for  the  wrong 
which  has  been  done  him,  and  no  more,  whether  the  action  be  in 
contract  or  tort ;  except  in  those  special  cases  where  punitory 
damages  are  allowed,  the  inquiry  must  always  be,  what  is  an 
adequate  indemnity  to  the  party  injured,  and  the  answer  to 
that  inquiry  can  not  be  affected  by  the  form  of  the  action  in 
which  he  seeks  his  remedy." 

What  we  have  said  disposes  of  the  questions  arising  on  the 
special  finding  of  &cts,  and  the  conclusions  of  law  thereon. 

We  proceed  to  the  motion  for  a  new  trial. 

It  is  urged  that  the  finding  is  not  sustained  by  the  evi- 
dence, in  this,  that  the  amount  found  due  the  plaintiff  was  too 
small.  We  are  of  opinion,  however,  that  the  evidence  justi- 
fied the  finding. 

It  is  also  urged  that  the  court  erred  in  admitting  certain 
testimony  in  relation  to  the  custom  mentioned  in  the  finding. 
Without  stopping  to  inquire  whether  there  was  any  well 
founded  objection  to  the  testimony,  we  think  it  clear  that  its 
introduction  did  the  plaintiff  no  possible  harm,  inasmuch  as, 
in  the  view  we  take  of  the  case,  the  custom  is  an  entirely  un- 
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essential  and  unimportant  element  in  the  case.  The  conclu- 
sion reached  by  us  would  have  been  the  same  had  the  custom 
not  been  found. 

It  is  objected  that  Hughes  East,  the  former  administrator, 
i¥as  permitted  to  answer  the  following  question  :  "  After  you 
were  appointed  you  ratified  what  was  done  ?  Did  you  not, 
after  you  were  appointed,  have  an  accounting  with  them  (the 
defendants)  and  receive  ftoia  them  the  proceeds  and  the  bal- 
ance of  the  proceeds,  taking  into  account  all  the  sales  they  had 
made  up  to  the  25th  of  July  ?  ^^ 

The  objection  urged  to  this  question  is,  that  "the  adminis- 
trator was  the  agent  of  the  law,  with  limited  authority.  He 
could  neither  authorize  an  unlawful  sale  to  be  made,  nor  ratify 
one  after  it  had  been  made.  The  appellees  were  bound  to  take 
notice  of  the  law,  and  they  can  not  justify  their  unlawful  acts 
by  proving  that  a  person  having  no  such  power  either  author^ 
iased  or  ratified  them."  The  objection  thus  made  shows  that 
the  evidence  was  harmless  as  respects  the  ground  pointed  out, 
as  we  have  considered  the  case  on  the  assumption  that  the  sale 
niadeaftierthe  death  of  the  deceased  was  tortious  and  unlawful. 

Among  the  reasons  for  a  new  trial  are  the  following : 

"  The  court  erred  in  permitting  J.  C.  Ferguson ''  (one  of 
the  defendants)  "to  testify  that  after  the  death  of  Thomas  P. 
East  he  received  directions  from  said  Hughes  East  as  to  what 
should  be  done  with  the  product  of  the  hogs." 

"  The  court  also  erred  in  permitting  the  said  Ferguson  de- 
fendant, to  testify  as  to  the  declarations  of  Hughes  East  while 
he  was  administrator  of  Thomas  P.  East's  estate,  made  to 
him.     *     *     * 

"Also  erred  in  permitting  this  question  to  be  asked  said 
Ferguson,  and  his  answer  over  the  plaintifi*'s  objection,  viz. : 
Were  or  were  not  all  contracts  for  advancement  of  money  in 
hogs,  under  such  circumstances,  made  with  reference  to  that 
custom  ? 

"Also  erred  in  permitting  said  defendant  Ferguson  to  tes- 
tify that  Hughes  East  notified  him  he  was  administrator  of 
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the  estate  of  the  decedent^  and  stated  to  them  to  use  their  best 
judgment^  and  close  the  stuff  out  to  the  best  advantage,  and 
make  all  out  of  it  they  could/' 

It  appears  by  a  bill  of  exceptions;  that  objection  was  made 
on  the  trial  that  Ferguson,  being  a  party,  was  incompetent  to 
testify  to  the  matters  proposed  to  be  proved  by  him,  but  the 
objection  was  overruled  and  exception  taken.  It  is  now  ob- 
jected here,  that  Ferguson  was  incompetent  to  testify  in  tbe 
cause  at  all.  See  act  of  March  11th,  1867,  2  B.  S.  1876,  p. 
132,  amended  in  1879 ,  Acts  1879,  p.  245. 

It  is  quite  doubtful  whether  the  above  reasons  for  a  new 
trial  were  sufficient  to  bring  in  review  the  question  whether 
the  witness  was  competent  to  testify  in  the  cause.  The  reasons 
filed  would  seem  to  call  attention  to  the  character  of  the  tes- 
timony  rather  than  the  competency  of  the  witness  to  testify. 

But,  however  this  may  be,  conceding  that  the  question  is 
properly  saved,  the  evidence  mentioned  in  the  above  reasons 
for  a  new  trial  was  entirely  harmless  and  worked  no  injuiy 
whatever  to  the  plaintiff,  in  view  of  the  ground  already  indi- 
cated in  this  opinion,  on  which  the  case  must  be  decided. 

If  the  court  erred  in  permitting  the  witness  to  testify  to  the 
matters  thus  mentioned,  because  of  the  incompetency  of  the 
witness  or  otherwise,  the  error  was  a  harmless  one.  We  find 
no  available  error  in  the  record. 

The  judgment  below  is  affirmed,  with  costs. 

Elliott,  C.  J.,  took  no  part  in  the  decision  of  this  case. 

Petition  for  a  rehearing  overruled. 


— ♦ 
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Practice. — Suits  by  or  againd  Administraton, — BoartieSy  when  TTtfeiewa.— 
Under  the  second  proviso  in  section  1  of  the  act  of  March  15th,  1879| 
amendatoiy  of  section  2  of  the  act  of  March  llth,  1867,  defining  who 
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should  be  competent  witnesses  (Acts  1879,  p.  245),  in  an  action  against  the. 
representative  of  a  deceased  maker  and  a  surviving  maker  of  a  promis- 
sory note,  where  each  sets  up  a  separate  defence,  it  is  discretionary  with 
the  trial  court  to  permit  the  surviving  maker  to  testify. 

From  the  Orange  Circuit  Court. 

Jf.  B,  WiUiamSy  for  appellant. 

A,  Noblitt,  A.  /.  Simpson  and  W.  Farrell,  for  appellee. 

HoWK,  J. — This  was  a  suit  by  the  appellee^  as  plaintiff^ 
against  the  appellant  and  one  Martin  Meyer^  as  the  adminis- 
trator of  the  estate  of  John  Meyer,  deceased,  as  defendants. 
Appellee's  complaint  counted  upon  a  promissory  note  for  $500,, 
dated  June  11th,  1870,  executed  by  the  appellant  and  said 
John  Meyer,  in  his  lifetime,  payable  thirty-six  months  after 
date,  to  the  order  of  Samuel  Affolter,  and  by  him  endorsed  ta 
the  appellee.  The  complaint  alleged  that  the  note  was  due 
and  remained  unpaid.  The  defendants  severed  in  their  defence, 
and  filed  separate  answers.  The  appellant  pleaded  specially, 
that  he  executed  the  note  in  suit  on  Sunday,  and  on  no  other 
day  or  time,  and  had  not  since  ratified  the  same  in  any  way. 
The  defendant  Martin  Meyer  pleaded  the  former  recovery  of 
the  amount  due  on  the  note.  The  appellee  replied  to  both  of 
said  answers,  in  denial  of  the  matters  alleged  therein. 

The  issues  joined  were  tried  by  the  court  and  a  finding  was^ 
made  for  the  appellee  as  against  the  appellant,  for  the  amount- 
due  on  the  note,  and  for  the  defendant  Martin  Meyer,  as 
against  the  appellee.  Over  the  appellant's  motion  for  a  new 
trial,  and  his  exception  saved,  the  court  rendered  judgment  on 
its  finding  in  favor  of  the  appellee,  and  against  the  appellant, 
for  the  amount  due  on  the  note,  and  in  favor  of  the  defendant- 
Martin  Meyer,  and  against  the  appellee,  for  his  costs. 

The  decision  of  the  circuit  court  in  overruling  his  motion 
for  a  new  trial  is  the  only  error  assigned  by  the  appellant  in 
this  court.  In  this  motion  the  only  cause  assigned  for  such 
new  trial  was  an  alleged  error  of  law  occurring  at  the  trial, 
and  excepted  to,  in  this,  in  sustaining  appellee's  objections 
to  the  evidence  offered  to  be  given  by  the  appellant  as  a  wit- 
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ness  in  his  own  behalf^  and  in  excluding  such  evidence.  The 
bill  of  exceptions  shows,  that  when  the  appellant,  on  the  issue 
joined  between  him  and  the  appellee,  offered  himself  as  a  witr 
ness  to  testify  in  his  own  behalf  only,  that  the  note  in  suit  was 
executed  by  him  on  Sunday,  and  that  he  had  not,  at  any  time 
since,  ratified  said  note,  the  appellee  objected  to  the  offered 
evidence  on  the  ground  of  the  appellant's  incompetency  as  a 
witness  in  this  case.  This  objection  was  sustained  by  the  court, 
and  the  offered  evidence  of  the  appellant  was  excluded. 

Did  the  court  err  in  this  ruling?  This  is  the  only  ques- 
tion presented  for  our  decision  by  the  record  of  this  cause. 
The  record  shows  that  this  case  was  tried  and  determined  by 
the  court  below,  at  its  October  term,  1879.  At  that  time  the 
law  in  force  in  this  State  on  the  subject  of  the  competency  of 
w^itnesses,  as  applicable  to  this  case,  was  the  second  proviso 
in  section  1  of  the  act  of  March  15th,  1879,  amendatory  of 
section  2  of  the  act  of  March  11th,  1867,  "  defining  Tvho  shall 
be  competent  witnesses,^'  etc.  This  second  proviso  reads  as  fol- 
lows :  •"  Provided,  also,  That  in  all  suits  where  an  executor,  ad- 
ministrator or  guardian  is  a  party,  in  a  case  where  a  judg- 
ment may  be  rendered  either  for  or  against  the  estate  repre- 
sented by  such  executor,  administrato^  or  guardian,  neiLr 
party  shall  be  allowed  to  testify  as  a  witness,  unless  required 
by  the  opposite  party  or  the  court  trying  the  cause,  ex- 
cept," etc.  Acts  1879,  p.  245.  We  need  not  set  out  the 
exceptions  to  the  proviso  quoted,  as  it  is  clear  that  none  of 
them  are  applicable  to  the  case  now  before  us.  It  can  not  be 
doubted  that  the  competency  of  witnesses  is  a  proper  subject 
of  legislation ;  and  where,  as  in  the  proviso  quoted,  the  Gen- 
eral Assembly  of  this  State  have  declared  in  plain,  positive 
and  unequivocal  terms,  that  in  all  such  suits  as  the  one 
now  before  us,  "  neither  party  shall  be  allowed  to  testify  as  a 
witness,^'  it  is  the  duty  of  the  courts  to  enforce  the  law  as  it 
is  written.  In  this  case,  an  administrator  was  a  party  in  the 
trial  court,  and,  upon  the  issues  joined,  the  court  could  not  do 
otherwise  than  to  render  a  judgihent  either  for  or  against  the 
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estate  represented  by  such  administrator,  and  it  is  not  claimed 
that  the  appellant  was  required  to  testify  as  a  witness,  "  by 
the  opposite  party  or  by  the  court  trying  the  cause." 

It  will  be  seen  that  this  case  comes  squarely  within  the 
exact  letter  of  the  statute,  and  we  can  not  say  that  the  court 
erred  in  sustaining  the  objections  to  the  competency  of  the 
appellant  as  a  witness,  or  in  excluding  his  offered  evidence. 
The  statute  clothed  the  trial  court  with  the  right  and  power 
to  require  the  appellant  to  testify  as  a  witness  in  the  case,  and, 
if  it  had  appeared  to  that  court  that  such  requirement  would 
subserve  the  right  and  justice  of  the  case,  we  do  not  doubt 
that  the  court  would  have  required  the  appellant  to  testify. 
However  this  may  have  been,  it  is  certain,  we  think,  that  the 
statute  gave  the  court  trying  the  cause  a  discretionary  power 
in  regard  to  the  admission  or  exclusion  of  the  appellant's 
offered  evidence ;  and  we  can  not  say,  from  anything  apparent 
in  the  record,  that  the  court  erred  in  the  exercise  of  such  dis- 
cretionary power.  Jenks  v.  Opp,  43  Ind.  108;  Hoadley  v. 
Hadley,  48  Ind.  452;  Charles  y.  Mahtt,  65  Ind.  184;  Carter 
v.  Zemblin,  68  Ind.  436. 

For  the  reasons  given,  we  are  of  the  opinion  that  the  court 
committed  no  error  in  overruling  the  appellant's  motion  for 
a  new  trial. 

The  judgment  is  affirmed,  at  the  appellant's  costs. 


•No.   7947. 

Shoemaker  v,  Axtell. 

Injunction. — B^eree, — AppeaJL — Injanction  is  hot  the  proper  remedy  to 
prevent  a  referee  appointed  to  take  evidence  from  proceeding  to  the  dis- 
charge of  his  duties  as  snch.    An  appeal  is  necessary. 

Samc — Legal  Eemedy, — Equitable  Belief, — Where  a  party's  legal  remedy  is 
perfect  and  complete,  equitable  relief  will  not  be  granted.  The  princi- 
ple remains  as  it  was  when  actions  at  law  and  suits  in  equity  were  distinct. 

Vol.  78.-36 
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From  the  Monroe  Circuit  Court. 

J,  W.  Bu%ldrJcy  H,  C,  Duncan  and  W.  (7.  L.  Taylor,  for  ap- 
pellant. 

J,  JET.  Louden  and  iJ.  W.  Miera,  for  appellee. 

WoRDEN,  J. — Complaint  by  the  appellant  against  the  ap- 
pellee for  an  injunction.  Demurrer  to  the  complaint  for  want 
of  sufficient  facts  sustained,  and  exception.  Judgment  for  de- 
fendant. 

The  complaint  alleged,  in  substance,  that  in  an  action  in 
the  Monroe  Circuit  Court,  by  the  appellant  against  one  Mil- 
ton J.  Smith,  to  dissolve  a  partnership  between  the  parties  to 
that  action,  and  to  settle  up  the  business  thereof,  the  appellee, 
Axtell,  was,  by  the  court,  appointed  a  referee  ^'  to  take  the 
evidence  herein  (therein)  touching  the  dealings  of  said  part- 
ners with  said  firm,  and  their  respective  rights  in  and  to  the 
firm  assets ;  and  also  to  audit  and  report  a  list  of  the  indebt- 
edness of  said  firm,  and  to  make  a  report  of  the  fiicts  and  of 
his  finding  herein  to  this  court,''  etc. 

The  complaint  sought  to  enjoin  the  appellee  from  proceed- 
ing to  the  discharge  of  his  duties  as  such  referee,  on  the  ground, 
substantially,  that  the  court  had  no  right  to  appoint  a  referee, 
the  parties  being  entitled  to  a  trial  by  jury,  unless  they  con- 
sent to  a  trial  otherwise. 

If  there  was  any  error  in  the  appointment  of  the  referee,  or 
in  referring  any  matters  to  him,  this  furnishes  no  ground  for 
an  injunction  to  restrain  him  from  proceeding  to  act,  for  the 
reason  that  the  appellant  had  a  plain  and  ample  remedy  in 
that  action. 

If  in  that  action  the  court  committed  any  error  in  reference 
to  the  appointment  of  the  referee,  an  exception,  and  an  appeal 
to  this  court,  would  have  furnished  a  remedy  for  the  error. 

^^  If  the  defendant  at  law  has  a  good  defence  at  law,  and  the 
remedy  at  law  is  as  perfect  and  complete  as  the  remedy  in 
equity,  the  court  will  not  restrain  the  action."  Kerr  In- 
junctions, 15,  and  notes. 
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The  code  has  abolished  the  distinction  between  actions  at 
law  and  suits  in  equity^  but  the  principle  thus  announced  is 
quite  analogous  to  that  involved  here. 

The  judgment  below  is  aflSrmed,  with  costs. 

Petition  for  a  rehearing  overraled. 


No.  8437. 

Lawson  et  al.  v.  DeBolt. 

VoLTT»TABY  ASSIGNMENTS. — SoU  of  Debtor'8  Beol  EUaUy  a  Judicial  Sale, — 
Vetted  Right  of  Debtor^a  Wife  to  Possession  and  IhrtUion. — The  sale  of  a 
debtor's  real  estate,  nnder  the  act  of  March  5th,  1859,  providing  for 
voluntary  assignments,  1  B.  S.  1876,  p.  142,  is  a  judicial  sale  within  the 
meaning  of  the  act  of  March  11th,  1875, 1  B.  S.  1876,  p.  554,  vesting  the 
inchoate  interests  of  married  women  in  the  lands  of  their  husbands, 
when  their  title  has  been  divested,  and  entitles  the  wife  to  immediate 
possession  and  partition. 

Saub- — Jurisdiction. — Sale  of  Beat  Ekate  in  Another  OowUy, — The  circuit 
court  of  the  county  in  which  the  debtor  resides,  and  makes  his  assign* 
ment  of  his  property,  has  jurisdiction  to  order  and  confirm  the  sale  and 
conveyance  of  his  real  estate  in  another  county. 

QAUE.-^Aet8  of  February  la  and  26th,  1875.~ilfn6ndmen^— The  act  of  Feb* 
ruary  26th,  1875, 1  B.  S.  1876,  p.  145,  undertaking  to  amend  section  10 
of  the  act  of  March  5th,  1859,  after  its  effectual  amendment  by  the  act 
of  February  Ist,  1875, 1  B.  S.  1876,  p.  144,  is  unconstitutional  and  void. 

Same. — Brivate  Sale  on  Oredit, — Deferred  PtiymenU* — Section  10, 1  B.  8. 1876, 
p.  144,  as  amended,  fully  authorizes  an  order  by  the  court  for  the  sale 
of  the  debtor's  real  estate  at  private  sale,  on  a  credit  not  exceeding  two 
years  from  the  date  of  such  sale. 

Saio:. — CoUateral  Attack. — The  orders  of  a  circuit  court  having  jurisdiction 
of  an  insolvent  debtor's  assignment,  even  though  erroneous,  are  not  opeo 
to  collateral  attack.  f 

From  the  Madison  Circuit  Court. 

J.  W.  Sansberry  and  3L  A.  Chipmany  for  appellants. 
H.  D.  Thompson,  for  appellee. 

Elliott,  C.  J. — ^Malinda  DeBolt,  the  plaintiff  below  and 
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here  the  appellee,  was  the  wife  of  William  DeBolt  on  and  long 
prior  to  the  25th  day  of  December,  1876.  On  that  day  her 
hufiband  made  a  voluntary  assignment  for  the  benefit  of  cred- 
itors, but  she  did  not  join  in  the  deed  of  assignment.  At  tlie 
time  the  assignment  was  made,  the  appellee's  husband  was  the 
owner  of  certain  real  estate  situated  in  the  county  of  Madison, 
but  was  then  a  resident  of  Randolph  county.  The  assignee 
applied  for  an  order  to  sell  the  real  estate  in  Madison  county, 
and  received  from  the  Bandolph  Circuit  Court  an  order  direct- 
ing him  to  make  the  sale  prayed  for.  Sale  was  made  by  the 
assignee  pursuant  to  the  order  of  the  court,  and  the  appellant 
Alfred  Lawson  purchased  the  land  and  a  deed  was  duly  exe- 
cuted to  him  by  the  assignee.  The  sale  was  reported  to  the 
court  by  the  assignee,  and  was  duly  confirmed.  The  appellee 
demanded  partition ;  appellant  refused  to  comply  with  her  de- 
mand and  asserted  title  to  the  entire  land. 

The  sale  made  by  the  assignee  and  confirmed  by  the  court 
was  a  judicial  sale.  The  matter  of  the  trust  created  by  the 
assignment  was  within  the  jurisdiction  and  control  of  the  court ; 
the  petition  to  sell  brought  the  specific  matter  up  for  judicial 
action ;  the  order  of  sale  was  the  result  of  this  action,  and  the 
judgment  confirming  the  sale  adopted  as  that  of  the  court  the 
sale  and  conveyance  of  the  assignee.  In  Williamson  v.  Berry, 
8  How.  495, 547,  the  Supreme  Court  of  the  United  States  held 
that  a  judicial  sale  is  "one  made  under  the  process  of  a  court 
having  competent  authority  to  order  it,  by  an  ofiScer  legally  ap- 
pointed and  commissioned  to  sell.''  Some  of  the  cases  do  hold 
that  a  sale  can  be  considered  a  judicial  one  only  where  made 
penderUe  lite,  and  that  a  sale  by  a  sheriff  is  therefore  not  a  ju- 
dicial sale,  and  this  may  perhaps  be  considered  the  general 
technical  rule.  We  do  not  believe  that  the  Legislature  in  en- 
acting that  a  wife  might  assert  her  right  to  her  interest  in  the 
lands  of  her  husband,  intended  that  the  words  "judicial  sale," 
as  used  in  the  act  of  1875,  should  have  a  meaning  so  narrow 
and  technical.  If  such  a  meaning  were  assigned  to  the  words 
the  purpose  of  the  statute  would  be  defeated.    The  statute,  if 
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SO  interpreted,  would  be  of  very  little  practical  effect.  There 
would  not  be  one  case  in  a  thousand  where  it  would  apply. 
The  intention  of  the  Legislature  plainly  was  to  give  the  wife 
an  immediate,  present  right  in  all  cases  where  the  title  of  the 
husband  is  divested  by  sales  made  pursuant  to  judicial  orders, 
decrees  or  judgments.  The  mere  words  of  a  statute  must  al- 
ways give  way  to  the  intention  of  the  Legislature,  when  that  is 
manifest  and  certain.  It  is  very  evident  that  the  Legislature 
never  meant  that  the  wife's  rights  should  be  made  to  depend 
upon  fine-spun  distinctions,  or  close  technical  definitions. 

The  decisions  heretofore  made  clearly  annex  a  much  broader 
signification  to  the  words  '' judicial  sale"  than  that  which,  in 
an  exact  technical  sense,  they  possess.  Roberta  v.  Shroyer,  68 
Ind.  64;  Ketchum  v.  SchieketaTiZy  73  Ind.  137;  McCrackeny. 
KuhUy  73  Ind.  149.  In  Jackman  v.  Nowling,  69  Ind.  1 88,  it  was 
expressly  adjudged  that  a  sheriff's  sale  is  a  judicial  sale  with- 
in the  meaning  of  our  statute.  The  point  was  so  ruled  in 
Taylor  v.  Stockwell,  66  Ind.  505.  But  if  we  were  driven  to 
assign  to  the  words  "judicial  sale"  the  most  rigid  and  narrow 
technical  meaning,  there  would  be  no  diificulty  in  this  partic- 
ular case,  for  the  assignee  acted  under  the  order  of  a  court, 
"the  matter  was  depending,"  there  was  a  report  and  an  order 
of  confirmation.  To  such  a  strait,  however,  neither  the  rules 
of  law  nor  the  demands  of  public  policy  force  us ;  on  the  con- 
trary, they  unite  in  requiring  of  us  a  broad  and  liberal  con- 
struction of  the  language  used  by  the  Legislature. 

It  is  contended  that  the  Randolph  Circuit  Court  had  no 
authority  to  make  the  order  of  sale.  On  this  point  we  have 
no  difficulty.  The  trust  created  by  the  assignment  was  within 
the  jurisdiction  of  that  court.  The  trustee  and  the  trust  prop- 
erty were  subject  to  its  control  and  bound  by  its  judgments. 
The  whole  trust,  with  all  its  appendages,  was  within  the  juris- 
diction of  the  court  of  the  county  where  the  assignor  resided 
and  the  assignment  was  executed.  Its  orders  reached  and  op- 
erated upon  the  trustee,  and  it  alone  possessed  the  authority  to 
make  orders,  giving  or  withholding  power  to  sell.     The  trus- 
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tee  was  not  bound  to  apply  to  any  other  court.  He  bad  no 
rigbt  to  make  reports  or  receive  instructions  from  any  otiier 
tribunal. 

The  order  of  sale  is  declared  by  counsel  to  be  a  nullity  be- 
cause the  court  has  no  power  to  order  lands  sold  at  private 
sale.  If  it  were  granted  that  the  court  misconceived  its  power, 
the  order  would  not  be  void,  for  such  a  misconception  would 
be  a  mere  error.  Even  if  it  were  such  an  error  as  might  be 
made  available  upon  a  direct  attack,  it  would  not  avail  one 
where  assault  is  made  by  indirection.  Error  in  the  course  of 
legal  proceedings  is  one  thing,  and  lack  of  jurisdiction  quite 
another  and  different  thing.  It  can  not  be  doubted  that  the 
court  had  complete  jurisdiction.  If  it  had  jurisdiction,  its 
orders,  even  though  erroneous,  were  not  mere  nullities. 

There  is  some  concision  in  th&  statutes.  Two  acts  amend- 
ing section  10  of  the  voluntary  assignment  act  were  passed 
at  the  session  of  1875,  one  on  the  1st  day  of  February  and 
the  other  on  the  26th  day  of  the  same  month.  The  jBirst  act 
is  the  effective  one,  for  the  last  is  an  attempt  to  amend  a  sec- 
tion which  had  already  been  superseded  by  amendment.  The 
act  of  February  1st,  1875,  contained  an  emergency  clause,  and 
was  in  force  when  the  second  act  was  adopted.  Under  the 
settled  rule,  the  act  of  February  26th,  1875,  is  of  no  validity. 
Brocaw  v.  The  Board,  etc.,  73  Ind.  543 ;  BUikenuyre  v.  Dolarij 
60  Ind.  194;  Reiamer  v.  Hurle,  50  Ind.  424;  Board,  e^.,  v. 
MarMe,  46  Ind.  96 ;  Braper  v.  Falley,  33  Ind.  465. 

The  act  of  February  1st,  1875,  authorizes  the  assignee  to 
sell  at  public  sale  and  to  sell  on  credit,  but  provides  that  the 
time  of  payment  shall  not  exceed  twelve  months,  and  this  was 
the  provision  of  the  original  act.  The  amendatory  act  con- 
tains this  provision :  ^^ And  provided  further,  That  the  judge 
of  said  court  may,  for  good  cause  shown,  order  the  sale  of  any 
real  estate  so  assigned,  to  be  sold  on  credit,  and  shall  di- 
vide the  payments  into  instalments,  to  fall  due  at  such  time 
as  the  court  may  order.''  1  R.  S.  1876,  p.  145.  This  statu- 
tory provision  furnishes  an  irrefutable  answer  to  appellants' 
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argument,  for  it  fiiUy  empowers  the  court  toiorder  either  a 
public  or  a  private  sale  upon  such  terms  as  to  payment  as  may 
be  deemed  expedient  and  proper.  Without  the  order  of  the 
court  the  credit  can  not  exceed  twelve  months,  but  the  court 
may,  upon  cause  shown,  give  longer  time. 

It  may  well  be  doubted  whether  the  appellant  is  in  a  situa- 
tion to  aver  that  the  proceedings  upon  which  his  own  title  de- 
pends are  void.  He  is  certainly  endeavoring  to  lop  oflF  the 
branch  upon  which  he  is  himself  sitting,  and  success  would 
give  him  as  hard  a  &11  as  anybody  else.  But  we  are  not  re- 
quired to  decide  anything  upon  this  point,  and  we  pass  it. 

There  can  be  no  doubt  that  where,  as  in  the  present  case, 
the  sale  is  made  by  order  of  the  court,  and  is  duly  reported 
and  confirmed,  it  is  a  judicial  sale  within  the  meaning  of  our 
statute.  We  think  all  sales  of  real  estate  made  by  assignees 
acting  under  the  provisions  of  the  statute  concerning  volun- 
tary assignments,  must  be  regarded  as  judicial  sales.  The  as- 
signment of  the  debtor  creates  a  trust.  This  trust  at  once  comes 
within  the  jurisdiction  and  control  of  the  court.  The  assignee 
administers  it  under  the  direction  of  the  court.  All  that  is 
done  by  the  assignee  is  done  under  the  sanction  of  judicial 
authority.  Reports  must  be  made  to  the  court.  The  trustee 
must  account  to,  and  obey  the  order  of,  the  court  possessing 
jurisdiction  of  the  trust.  1  R.  S.  1876,  p.  145.  The  power 
of  the  court  begins  with  the  creation  of  the  trust  and  con- 
tinues until,  by  order  or  decree,  ^e  trust  is  finally  closed. 
From  first  to  last  the  judicial  authority  extends  over  the  trustee 
and  the  trust  property.  A  sale  made  by  a  trustee  acting  un- 
der the  supervision  and  subject  to  the  control  of  the  judiciary 
has  many  of  the  essential  features  of  a  judicial  sale,  enough, 
certainly,  to  bring  it  within  the  spirit  of  our  statute. 

The  act  of  1875  intends,  that  in  all  cases  where  the  prop- 
erty of  the  husband  goes  to  satisfy  the  demands  of  his  cred- 
itors, and  goes  by  virtue  of  any  legal  process,  order,  writ,  judg- 
ment or  decree  of  court,  or  through  any  judicial  intervention, 
the  wife  shall  have  an  immediate  right,  and  not  be  postponed 


568  SUPREME  COURT  OF  INDIANA, 

Lawson  etoLv.  DeBolt. 

until  the  death  of  her  husband.  The  character  of  the  means 
which  takes  the  property  from  the  husband^  and -applies  it  in 
satisfaction  of  the  demands  of  the  creditors,  is  not  the  material 
or  controlling  consideration.  The  important  thing  is  the  end 
reached,  not  the  means  by  which  it  is  attained.  The  Legisla- 
ture did  not  intend  that  the  wife's  rights  should  depend  upon 
the  procedure  by  which  the  property  was  taken  from  her  hus- 
band and  appropriated  to  the  payment  of  his  indebtedness.  It 
makes  no  difference  so  far  as  the  wife's  rights  are  concerned, 
whether  the  property  is  seized  upon  execution,  assigned  in 
bankruptcy  or  conveyed  to  a  trustee  under  insolvents'  acts; 
for  whatever  be  the  method  which  takes  it  from  the  husband, 
the  reason  for  giving  the  wife  her  interest  is  the  same.  The 
Legislature,  we  are  confident,  never  intended  that  the  means 
adopted  to  give  the  creditors  the  property  should  control  and 
determine  the  wife's  rights.  It  matters  little  or  nothing  to  the 
wife  how  the  property  is  taken  from  the  husband,  whether  by 
sale  under  an  assignment,  or  whether  by  sale  under  execution, 
in  either  case  the  important  matter  with  her  is  the  enjoyment 
of  the  property  while  its  enjoyment  will  be  of  material  benefit. 
It  was  to  effect  this  object  that  the  act  of  1875  was  enacted, 
and  the  legislative  intent  ought  not  to  be  defeated  by  making 
the  question  turn  upon  the  means  used  to  get  the  property  fix)m 
the  husband  and  appropriate  it  to  the  benefit  of  his  creditors. 

Another  consideration  is  entitled  to  weight.  If  we  hold 
that  the  wife  can  not  secure  the  benefit  of  the  act  of  1875  in 
cases  where  her  husband  makes  a  voluntary  assignment,  then 
the  usefulness  of  the  act  concerning  such  assignments  will  be 
greatly  impaired,  for  men  will  suffer  their  property  to  be  sold 
upon  execution,  and  thus  save  the  rights  of  their  wives,  rather 
than  assign  it  and  thus  destroy  such  rights. 

Judgment  affirmed. 
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Bill  op  Exceptions. — Time  of  Filing, — Practice. — Supreme  Courts— Where 
the  time  given  for  the  filing  of  a-  bill  of  exceptions  was  until  the  2d  day 
of  the  succeeding  tenn  of  the  court,  the  filing  of  such  bill  on  that  day 
was  not  within  the  time  granted,  and  such  bill  did  not  constitute  a  part 
of  the  record  on  appeal  to  the  Supreme  Court. 

From  the  La  Grange  Circuit  Court. 

O.  A.  Cutting  and  0.  S.  BaUou,  for  appellant. 
J.  D.  FerrdUy  for  appellee. 

Franklin,  C. — The  complaint  in  this  case  was  in  three 
paragraphs,  1st,  for  work  and  labor;  2d  and  3d,  on  special 
contracts  for  the  building  of  a  dwelling-house. 

Answer  in  five  paragraphs,  and  reply  in  denial.  Trial  by 
jury  and  finding  for  the  plaintifi^,  with  answers  to  interroga- 
tories returned  by  the  jury.  Motions  for  a  new  trial  and  in 
arrest  of  judgment  were  overruled,  and  exceptions  reserved. 

The  errors  assigned  in  this  court  are  the  overruling  of  the 
motion  for  a  new  trial,  and  the  motion  in  arrest  of  judgment. 

No  objection  has  been  made  in  this  court  to  the  overruling 
of  the  motion  in  arrest  of  judgment,  nor  do  we  perceive  any. 

Under  the  overruling  of  the  motion  for  a  new  trial,  there  is 
no  question  which  appellant  attempts  to  present  that  does  not 
depend  upon  the  bill  of  exceptions ;  and  appellee's  counsel 
insists  that  the  bill  of  exceptions  is  not  properly  in  the  record. 

The  trial  was  had  at  the  November  term,  1879,  and  time 
was  given  by  the  court  to  appellant  uvdil  the  2d  day  of  the 
next  term  to  file  his  bill  of  exceptions.  On  the  2d  day  of 
the  next  term,  the  judge  signed  the  bill  of  exceptions,  and  it 
was  on  that  day  duly  filed  with  the  clerk. 

On  the  second  day  is  not  included  in  until  the  2d  day.  The 
bill  of  exceptions  was  filed  one  day  too  late,  and  can  not  be 
considered  as  a  part  of  the  record.  In  order  to  be  properly 
in  the  record,  the  bill  of  exceptions  must  be  filed  within  the 
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time  fixed  by  the  court.  Newby  v.  Rogers^  40  Ind.  9,  p.  16 ; 
DeHaven  v.  DeHaven,  46  Ind.  296 ;  Board  of  Commissioners 
V.  Eperson,  50  Ind.  275 ;  ToMo,  etc.,  R.  W.  Oo.  v.  Howes^  68 
Ind.  458 ;  Buskirk's  Practice^  144,  and  cases  there  cited. 

As  there  is  no  question  properly  presented  in  this  case  for 
decision^  the  judgment  below  ought  to  be  affirmed. 

Per  Curiam. — It  is  therefore  ordered,  upon  the  foregoing 
opinion,  that  the  judgment  below  be,  and  the  same  is,  in  all 
things  affirmed,  at  appellant's  costs. 

Woods,  J.,  not  participating. 


No.  9690. 

135  280  Leech  t?.  The  State,  ex  rel.  W  ysob. 

Ctty. — School  TrugUe, — Besigrnation. —  Focancy.— .EJterfion,— When  a  city  school 
trustee  resigns  his  office,  to  take  effect  at  a  futare  day,  the  city  cooncil 
may  elect  to  fill  the  vacancy  before  the  day  fixed  for  the  taking  eStet  of 
the  resignation. 

Injxjncjtion. — Supreme  Court — Jurisdielion, — The  Supreme  Court,  by  Tir- 
tue  of  section  1147,  B.  S.  1881,  has  jurisdiction  to  issue  an  injunction 
forbidding  the  enforcement  of  a  judgment  below,  pending  an  appeal  there- 
from, when  necessary  to  maintain  the  statu  quo. 

From  the  Delaware  Circuit  Court. 

0.  J.  Lotz,  R.  8.  Gregory,  J.  F,  Duohmll,  T.  J.  Blount, 
•C.  B.  Templer,  A.  C.  Melktt,  W.  B.  Dunn,  8.  Spooner,  L.  T, 
Wilson,  W,  H.  M.  Cooper,  W,  H,  Coombs,  J.  Morris,  R.  C 
Bell,  T.  A,  Hendricks,  G.  Baker,  0.  B.  Hord  and  A.  W. 
Hendricks,  for  appellant. 

C.  E.  Shipley,  W.  Brotherton,  J.  W.  Ryan,  G.  H.  Koons  and 
J.  8.  Frazer,  for  appellee. 

WORDEN,  J. — This  was  an  information  in  the  nature  of  a 
quo  warrarUo  by  the  appellee  against  the  appellant,  the  objed 
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of  which  ^was  to  establish  the  relator^s  supposed  right  to  the 
office  of  school  trustee  for  the  city  of  Muncie,  the  functions 
of  which  were  being  exercised  by  the  appellant  Leech^  with- 
out right^  as  was  claimed. 

There  were  three  paragraphs  in  the  information^  but  the 
first  and  second  were  withdrawn^  so  that  no  question  arises 
upon  them.  The  defendant  demurred  to  the  third  paragraph 
for  want  of  sufficient  facts^  but  the  demurrer  was  overruled. 
Answer,  issue^  trial  by  jury,  verdict  and  judgment  for  the 
plaintiff. 

The  first  error  assigned  is  that  ^'  the  court  below  erred  in 
overruling  appellant^s  demurrer  to  the  third  paragraph  of 
complaint.'^     This  assignment  we  proceed  to  consider. 

The  essential  fitcts  alleged  in  this  paragraph,  on  which  the 
question  involved  must  be  decided,  are  as  follows : 

That  on  June  2d,  1879,  the  common  council  of  the  city  of 
Muncie  elected  John  L.  McClintock  as  one  of  the  school  trus- 
tees for  the  school  city  of  Muncie  for  the  full  term  of  three 
years  firom  that  time,  who  duly  qualified  and  entered  upon 
the  duties  of  his  office.  That  on  the  first  day  of  March,  1880, 
the  common  council  then  being  in  session^  McClintock  pre- 
sented to  that  body  the  following  resignation,  viz : 

"  Muncie,  Indiana,  March  1st,  1880. 
*'  To  the  Mayor  and  Common  CouncUy  City  of  Muncie : 

"  The  undersigned  respectfully  tenders  his  resignation  of  the 
office  of  school  trustee  of  the  Muncie  schools,  to  take  effect 
from  and  after  the  5th  day  of  March,  1880. 

(Signed)  "  J.  L.  McClintock." 

The  record  of  the  proceedings  of  the  common  council  shows 
that  upon  the  presentation  of  the  resignation,  '^  on  motion  of 
Mr.  Adamson,  the  resignation  of  Mr.  McClintock  was  ac- 
cepted." Thereupon  the  common  council,  at  the  same  meeting 
and  on  the  same  day,  elected  the  defendant  Garrett  D.  Leech, 
as  such  trustee,  to  fill  out  the  unexpired  term  of  McClintock, 
resigned. 
On  the  next  day,  March  2d,  1880,  the  city  clerk  issued  to 
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Leech  a  certificate  of  his  election  by  the  common  oooncil,  as 
above  stated. 

Leech  took  the  oath  of  office  before  the  county  auditor,  and 
entered  upon  the  discharge  of  his  duties  as  such.  The  follow- 
ing allegations  are  found  in  the  paragraph : 

"  That  thereafter,  on  the  6th  day  of  March,  1880,  the  said 
Garrett  D.  Leech  entered  upon  the  discharge  of  the  office  of 
school  trustee  of  said  city,  claiming  to  be  the  successor  of  said 
John  L.  McClintock  for  his  unexpired  term,  and  has  ever 
since  continued  to  act  as  such  trustee  under  such  claim/^ 

Afterward,  at  a  meeting  of  the  common  council  held  on 
June  6th,  1881,  that  body  proceeded  to  an  election  of  a  mem- 
ber of  the  board  of  school  trustees  of  the  city  of  Muncie,  "  to 
fill  the  place  made  vacant  by  the  resignation  of  John  L.  Mc- 
Clintock," and  elected  the  relator,  Wysor,  for  the  unexpired 
term  of  McClintock. 

The  city  clerk  issued  to  Wysor  a  certificate  of  his  election, 
and  the  latter  took  the  oath  of  office.  The  paragraph  alleges 
"  That  thereafter  and  continuously  until  the  present  time,  the 
said  Harry  Wysor  has  been  ready  and  willing  to  dischai^ 
all  of  the  duties  of  his  said  office,  but  has  been  prevented 
from  the  full  performance  thereof  by  the  said  defendant,  and 
his  claiming  to  be  the  rightful  and  legal  school  trustee  as 
aforesaid,  instead  of  the  said  Wysor,  in  place  of  the  said  Mc- 
Clintock. *  *  That  the  defendant  has  no  rightftil  title  to  or 
claim  to  the  possession  of  said  office,  but  unlawfiilly  usurps, 
intrudes  himself  into  and  holds  and  exercises  said  office,  and 
unlawfully  detains  the  possession  of  said  office  from  the  said 
Harry  Wysor.  That  the  said  Wysor  *  *  has  and  holds  an 
interest  in  said  office  as  rightful  school  trustee  of  said  city, 
entitling  him  to  file  this  information  in  his  own  relation.'^ 

Prayer  for  judgment  establishing  the  relator's  right  to  the 
office,  and  ousting  the  defendant,  and  for  other  relief. 

The  5th  section  of  the  act  to  provide  for  a  general  system 
of  common  schools,  1  R.  S.  1876,  p.  780,  provides  that  "The 
common  council  of  each  city,  and  the  board  of  trustees  of 
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each  incorporated  town  of  this  State,  shall,  at  their  first  regu- 
lar meeting  in  the  month  of  June,  elect  three  school  trustees 
who  shall  hold  their  oflSce  one,  two  and  three  years  respec- 
tively, as  said  trustees  shall  determine  by  lot  at  the  time  of 
their  organization,  and  annually  thereafter  shall  elect  one 
school  trustee,  who  shall  hold  his  office  for  three  years.  *  *  * 
All  vacancies  that  may  occur  in  said  board  of  school  trustees 
shall  be  filled  by  the  common  council  of  the  city  or  board  of 
trustees  of  the  town,  but  such  election  to  fill  a  vacancy  shall 
only  be  for  the  unexpired  term/' 

When  Wysor,  the  relator,  was  elected  in  June,  1881,  to  fill 
out  the  unexpired  term  of  McClintock,  the  defendant.  Leech, 
was  in  possession  of  the  office  by  the  election  of  the  common 
council  to  fill  out  the  same  term.  He  was  an  officer  defdctOy 
if  not  dejure,  in  the  discharge  of  the  duties  of  the  office,  and 
had  been  for  the  space  of  fifteen  months.  It  may,  perhaps, 
be  questioned  whether,  when  the.  office  was  thus  filled  by  an 
officer  de/actOf  having  color  of  right  and  the  insignia  of  title, 
the  office  could  be  said  to  have  been  vacant  so  as  to  author-* 
ize  the  election  of  Wysor,  in  the  absence  of  any  proper  pro- 
ceeding to  have  the  supposed  vacancy  adjudged.  But  upon 
this  point  we  make  no  decision.  See,  however,  upon  the 
question,  Harrison  v.  Smonds,  44  Conn.  318 ;  Commonwealth 
v.  Baaier,  35  Pa.  St.  263;  The  State  v.  JoneSy  19  Ind.  356; 
Yonhey  v.  The  State,  27  Ind.  236 ;  Thomas  v.  Burrus,  23 
Miss.  550 ;  Colton  v.  Beardsley,  38  Barb.  29. 

It  seems  to  be  established,  that  while  the  acts  of  an  officer 
de  facto,  acting  under  color  of  lawful  authority,  are  valid  as 
respects  third  persons,  yet,  when  he  is  sued  for  acts  which  he 
would  have  authority  to  do  only  as  an  officer,  in  order  to  jus- 
tify, he  must  have  been  an  officer  de  jure.  See  Colton  v.  Beards- 
ley, supra;  Burditt  v.  Barry,  13  Hun,  657;  The  PeopU  v. 
Nostrand,  46  N.  Y.  375 ;  The  People  v.  Weber,  86  111.  283. 

This  principle,  however,  seems  to  us  to  have  no  application 
to  the  case  before  us,  as  the  question  here  is  whether  the  re- 
lator or  the  defendant  is  entitled  to  the  office  in  question. 
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But  was  not  Leech^  at  the  time  of  the  election  of  Wysor, 
an  officer  de  jure  as  well  as  de  fcusto,  holding  under  a  valid 
election^  and  entitled  to  hold  until  the  expiration  of  the  teim 
for  which  McClintock  had  been  elected?    We  think  he  wae. 

It  is  claimed  by  the  appellee  that  the  election  of  Lieech  itas 
a  nullity^  on  the  ground  that  there  was  no  vacancy  in  the  of- 
fice at  the  time  of  the  election^  the  time  not  then  having  ar- 
rived at  which  McClintock's  resignation  was  to  take  effect; 
and  authorities  are  cited  to  the  proposition^  that  where  author- 
ity is  conferred  to  fill  vacancies  in  office,  not  occurring  by  the 
expiration  of  regular  terms,  there  can  be  no  election  in  antici- 
pation of  the  vacancy ;  that  there  must  be  an  existing  vacancy 
before  it  can  be  filled.  Nooe  v.  Bradley,  3  Blackf.  158 ;  Biddk 
V.  WUlardy  10  Ind.  62.  The  latter  case  seems  to  be  relied  up- 
on by  the  appellee,  but  it  differs  very  materially  from  the  one 
under  consideration. 

The  statute,  we  have  seen^  provides  that  ^^AU  vacancies  that 
may  occur  in  said  board  of  school  trustee/^  shall  be  filled  by 
the  common  council  of  the  city,''  etc. 

The  question  arises  whether  there  was  such  a  vacancy  as  is 
contemplated  by  the  statute,  at  the  time  of  the  election  of  Leech 
to  the  office. 

It  seems  to  us  that  there  was,  and  therefore  that  his  election 
was  valid,  and  that  he  is  legally  entitled  to  serve  out  the  unex- 
pired term  of  McClintock. 

The  common  council,  having  the  power  to  elect  the  trustees 
and  fill  vacancies  in  the  office,  had,  as  incidental  thereto^  the 
power  to  receive  and  accept  resignations.  1  Dill.  Manic 
Corp.,  3d  ed.,  section  224;  State  v.  Boechery  56  Mo.  17. 

The  resignation  of  McClintock  was,  therefore,  presented  to, 
and  accepted  by,  the  proper  authority. 

In  the  case  of  Biddle  v.  WUlard,  supra,  the  court  said,  in 
defining  what  a  resignation  was,  '^  To  constitute  a  complete 
and  operative  resignation,  there  must  be  an  intention  to  relin- 
quish a  portion  of  the  term  of  the  office,  accompanied  by  the 
act  of  relinquishment.'' 
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The  resignation  of  McClintock  evinced  an  intention  to  re- 
linquish and  did  relinquish  all  that  portion  of  his  term  which 
was  to  remain  after  the  5th  day  of  March,  1880.  The  com- 
mon council  having  accepted  the  resignation,  the  office  be- 
came at  once  vacant  as  to  the  remaining  portion  of  the  term ; 
and  it  was  this  vacancy  which  the  common  council  proceeded 
to  fill.  There  was,  in  our  opinion,  such  a  vacancy  as  the 
common  council  was  authorized  to  fill. 

We  attach  no  special  importance  to  the  fact  that  the  com- 
mon council  accepted  the  resignation  of  McClintock,  as  the 
modern  doctrine  seems  to  be  that  an  officer  has  the  absolute 
right  to  resign,  and  that  his  resignation,  placed  in  the  hands 
of  the  proper  officer  or  body,  vacates  the  office  without  an  ao* 
ceptance  of  the  resignation.  Dillon,  at  the  section  above 
cited  and  notes.    McCrary  on  Elections,  2d  ed.,  section  260. 

In  the  case  of  Biddle  v.  WUlardj  supra,  much  stress  is  laid 
upon  the  &ct  that  the  Governor  had  not  accepted  the  resig- 
nation of  Judge  Stuart. 

The  court  said:  ^^The  record  nowhere  shows  us,  in  this 
case,  that  the  prospective  resignation  of  Judge  Stuart  was 
ever  accepted';  and,  therefore,  it  does  not  show  that  any 
special  term,  not  known  to  the  law,  was  created  by  it,  if  in 
any  event  there  could  have  been,  which  might  have  been 
filled  at  the  October  election.'^ 

Whatever  force  there  may  have  been  in  this  view,  it  is  ob- 
viated in  the  case  before  us,  for  here,  as  has  been  seen,  the 
common  council  promptly  accepted  the  resignation  of  Mc- 
Clintock. 

It  is  not  necessary  to  inquire  whether  McClintock,  after  he 
had  presented  his  resignation  to  the  common  council,  could, 
either  before  or  afl;er  it  had  been  accepted  by  that  body,  have 
withdrawn  it  by  the  consent  of  that  body.  If  after  its  ac- 
ceptance the  common  council  had  permitted  him  to  withdraw 
it,  the  withdrawal  might  perhaps  have  been  equivalent  to  a 
rer-appointment.     See  Bunting  y.  Willis,  27  Grat.  144^155. 

The  case  of  Biddle  v.  WiHard,  mpra,  differs  widely  from  the 
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^  -  ■ 

present  in  other  respects  than  the  non-acceptance^  in  that 
case,  of  the  resignation. 

In  that  case,  Judge  Stuart  had,  in  August,  1857,  commn- 
nicated  to  the  Governor  his  resignation  of  the  office  of  judge 
of  this  court,  to  take  effect  on  the  first  Monday  of  the  next 
January.  In  the  mean  time,  at  the  October  election  of  1867, 
an  attempt  was  made  to  fill  the  office  by  election  for  a  fiill 
term.     And  the  question  was  whether  the  election  was  valid. 

If  the  Governor  had  accepted  the  resignation  of  Judge 
Stuakt,  and  had,  before  the  first  Monday  of  January,  1858, 
made  an  appointment  to  fill  the  vacancy,  the  appointee  to 
hold  until  the  office  should  be  filled  by  a  proper  election,  and 
the  question  had  involved  the  validity  of  that  appointment, 
the  cases  would  have  been  nearer  parallel.  The  main  ground 
of  the  decision  in  that  case  was,  that  thore  was  no  vacancy,  of 
which  the  electors  were  to  be  notified,  authorizing  an  election 
to  fill  the  office  at  the  October  election,  1857.  The  court  said : 
"  Section  5,  chapter  19,  1  R.  S.,  p.  223,  requires  the  resigna- 
tion of  a  judge  to  be  communicated  to  the  Governor,  and  to 
him  alone ;  and  we  have  been  cited  to  no  law,  and  we  know 
of  none,  authorizing  the  Governor  to  communicate  a  knowl- 
edge of  such  resignation  to  any  one  else,  and  particularly  to 
the  public.  And  there  being  no  law  providing  for  such  com- 
munication, the  act  of  the  executive,  should  he  make  it,  would 
be  of  no  legal  effect — ^would  in  law,  be  no  notice  of  the  fcct, 
any  more  than  the  unauthorized  recording  of  any  instrument 
in  writing  by  the  county  recorder  in  his  office,  would  be  legal 
notice  of  the  existence  of  such  an  instrument.  But  the  duty 
prescribed  to  the  Governor,  upon  the  reception  of  a  resignation 
creating  a  vacancy  in  a  judicial  office,  is,  to  fill  the  vacancy  by 
the  appointment  of  another  person  as  judge.  This  is  all  the 
notice  he  is  required  to  give  of  the  existence  of  the  vacancy. 

"Now,  can  it  be  believed  for  a  moment,  that  it  was  the  in- 
tention of  the  law  that  there  should  be  an  election  to  fill  a  va- 
cancy of  which  the  electors  might  not,  necessarily,  have  any 
notice  ^        ^        '^         j^sf^Jr^n         sf         * 
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"  Such  was  not  the  intention^  for  by  section  2  of  the  act  reg- 
ulating elections,  above  quoted,  it  is  made  the  duty  of  the  va- 
rious county  officers  to  give  notice  to  the  public  of  the  offices 
to  be  filled  at  the  October  election ;  and  how  could  they  give 
such  notice  in  the  case  of  a  prospective  vacancy,  of  which  they 
themselves  were  not,  necessarily,  to  be  notified  ?'' 

In  the  case  before  us,  the  electors  of  the  trustee,  the  com* 
mon  council,  not  only  had  notice  of  the  vacancy,  but  accepted 
the  resignation  creating  it,  and  accordingly  proceeded  to  fill  it. 

The  conclusion  at  which  we  have  arrived,  that  the  election 
of  the  appellant.  Leech,  was  valid  and  entitled  him  to  the 
office  for  the  residue  of  McClintock^s  term,  is  not  only  right 
on  principle,  but  is  supported  by  authority.  In  the  case  of 
Whitney  v.  Van  Buskirk,  40  N.  J.  L.  463,  Whitney  had  held 
the  office  of  chief  of  police  of  the  city  of  Bayonne.  On  the  3d 
of  December,  1877,  he  tendered  his  resignation  of  the  office  to 
the  mayor  and  council  of  the  city,  to  take  effect  on  the  1st  of 
January,  1878.  The  mayor  and  council  accepted  the  resig- 
nation on  the  4th  of  December,  1877,  and  on  that  day  ap- 
pointed Van  Buskirk  to  the  office,  his  appointment  to  take 
effect  on  the  1st  of  January,  1878. 

On  December  llih,  1877,  the  council  reconsidered  their  vote 
of  the  4th  of  that  month  accepting  the  resignation  of  Whitney, 
and  confirming  the  mayor's  nomination  of  Van  Buskirk ;  but 
the  mayor  did  not  concur  in  the  reconsideration.  The  council 
thereupon  re-passed  the  resolution  to  reconsider,  by  a  two- 
thirds  vote.  The  question  was,  whether  Whitney  or  Van  Bus- 
kirk was  entitled  to  the  office ;  and  it  was  held  that  the  resig- 
nation of  Whitney,  thus  accepted,  put  an  end  to  his  right  to 
the  office  after  January  1st,  1878,  and  that  the  appointment  of 
Van  Buskirk  was  valid  and  entitled  him  to  the  office  after  that 
time,  notwithstanding  the  proceedings  of  December  11th,  1877. 

The  view  which  we  take  of  the  question  renders  it  unneces- 
sary to  consider  whether,  on  the  theory  that  Leech's  appoint- 
ment was  voidable  or  void  because  made  before  McClin- 
VoL.  78.-37 
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tock's  resignation  took  efi^t^  the  &ilure  of  the  common  coun- 
cil for  fifteen  months  after  that  time  to  elect  any  other  person^ 
in  the  mean  time  sufiering  Leech  to  act  as^  and  discharge  the 
duties  of;  such  trustee^  might  not  be  regarded  as  a  ratification 
of  his  former  appointment^  or  equivalent  to  a  new  one. 

We  are  of  opinion^  for  the  reasons  above  stated^  that  the 
court  below  erred  in  overruling  the  demurrer  to  the  paragraph 
of  information  in  question. 

A  motion  has  been  made  to  set  aside  a  restraining  order 
heretofore  issued  in  the  cause ;  but  as  the  order  has  performed 
its  office^  and  ceases  to  have  force  aft;er  the  final  disposition  of 
the  cause  in  this  court^  we  suppose  no  formal  order  setting  it 
aside  is  necessary. 

The  judgment  below  is  reversed^  with  costs^  and  the  cause 
remanded  for  further  proceedings  in  accordance  with  this 
opinion. 

Elliott,  J.,  dissents. 

Woods,  J.,  concurs  in  the  principal  point  decided,  but  is  of 
opinion  that  this  court  had  no  power  to  suspend  the  feroe  of 
the  judgment  of  the  circuit  court  pending  the  appeal,  by  issu- 
ing a  restraining  order,  and  therefore  that  the  order  should  be 
formally  set  aside  and  annulled. 

On  Petition  for  a  Reheabing. 

WoRDEN,  J. — A  petition  for  a  rehearing  has  been  filed  in 
this  case,  but,  upon  a  reconsideration  of  the  questions  in- 
volved, we  deem  it  unnecessary  to  add  an}rthing  to  what  was 
said  in  the  original  opinion  upon  the  main  point  in  the  case. 

But  the  counsel  for  the  appellant  ask  us  to  formally  pass 
upon  the  motion  to  dissolve  and  set  aside  the  restraining  or- 
der which  was  issued  by  this  court  in  the  cause,  and  we  pro- 
ceed to  do  so. 

A  majority  of  the  court  are  of  opinion  that  the  restraining 
order  was  properly  issued,  and  there  is,  of  course,  no  ground 
for  setting  it  aside,  as  it  has  performed  its  functions  and 
oeases  with  the  final  decision  of  the  cause. 
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If  we  are  not  entirely  wrong  upon  the  main  point  in  the 
case,  Leech  the  appellant  was  entitled  to  the  office,  but  by 
the  judgment  below  he  was  ousted  from  it,  and  another  person 
was  adjudged  to  be  entitled  to  it.  The  error  was  apparent  on 
the  fece  of  the  record.  The  restraining  order  operated  to  hold 
things  in  dcOuquo,  as  if  the  judgment  had  not  been  rendered, 
until  the  decision  of  the  cause  in  this  court. 

The  Code  of  1852,  section  136,  provides  that  ^^  Restraining 
orders  and  injunctions  may  be  granted  by  the  Supreme  Court 
in  term  time,  when  necessary  and  proper  for  the  due  exercise 
of  the  jurisdiction  and  powers  of  such  court,  or  by  any  judge 
thereof  in  vacation,^'  etc.    Sec.  1147,  R.  S.  1881. 

This  statute  we  construe  to  mean  that  restraining  orders, 
etc.,  may  be  issued  by  this  court,  or  by  any  judge  thereof  in 
vacation,  whenever  it  may  be  necessary  and  proper,  in  the 
exercise  of  its  appellate  jurisdiction,  to  preserve  the  rights  of 
parties  to  a  cause  pending  before  it,  until  the  decision  of  the 
oause  by  this  court.  The  case  before  us  is  one  in  which  it 
was,  in  our  opinion,  necessary  and  proper  to  issue  such  re- 
straining order. 

In  many  cases  in  this  court,  restraining  orders  have  been 
issued  to  prevent  advantage  being  taken  of  a  judgment  be- 
low until  the  determination  of  the  cause  here;  though  the  re- 
ports may  not  show  them,  because  in  the  opinions  pronounced 
no  notice  has  been  taken  of  them. 

The  petition  for  a  rehearing  ts  overruled. 


No.  8619. 

Reed  v.  Whitton. 

Justice  of  the  Peace. — Entry  (^  Judgment, — Copy  of  Ooum  tf  i4ctibn^— Un- 
der section  18  of  the  act  of  June  9th,  1852,  defining  the  jurisdiction,  pow- 
en  and  duties  of  justices  of  the  peace  in  civil  cases  (section  1437,  B.  S. 
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1881),  it  is  the  duty  of  a  justice  to  enter  of  record,  in  his  docket,  among 
other  things,  "  a  copj  of  the  cause  of  action ;  "  but  his  omission  or  fail- 
ure to  so  copy  the  cause  of  action  will  not  vitiate  or  avoid  the  judgment 
rendered  thereon. 

Same. — Summons  and  itaServioe, — It  is  not  necessary  that  the  justice  should 
copy  the  summons  in  the  record  of  his  judgment;  a  copy  of  the  con- 
stable's return  or  a  memorandum,  showing  service  of  the  summons  on 
the  defendant,  will  be  sufficient 

Bake. — Judgmjenij  Oondusive  Evidenec — ColleUeral  AUcudc — ^The  judgment  of 
a  justice  of  the  peace  is  conclusive  evidence  of  the  facts  set  forth  therein ; 
and  it  can  not  be  attacked  collaterally,  or  contradicted  or  inaipeached 
either  by  evidence  or  in  pleading. 

Bame. — Emdence, — The  record  of  a  justice's  judgment  and  the  pleadings 
and  mesne  or  final  process  in  the  cause,  when  produced  and  pzoperiy 
identified,  are  competent  evidence. 

From  the  Benton  Circuit  Court. 

M.  H,  Walker y  D.  Smith,  J.  H.  Phares  and  W.  if.  JoneSy  for 
appellant. 

J,  (7.  Pearsony  for  appellee. 

HowK,  J. — ^In  this  action^  the  appellee  sued  to  recover  die 
possession  of  "  one  sorrel  horse,"  whereof  he  alleged  that  he 
was  the  owner  and  entitled  to  the  possession,  and  that  the  ap- 
pellant had  possession  thereof,  without  right,  and  unlawftiUj 
detained  the  same  from  the  appellee.     Wherefore,  etc. 

The  appellant  answered  by  a  general  denial  of  the  complaint 

The  issues  joined  were  tried  by  a  jury,  and  a  verdict  was 
returned  for  the  appellee ;  that  he  was  the  owner  and  entitled 
to  the  possession  of  the  horse  described  in  his  complaint,  of 
the  value  of  $50 ;  that  said  horse  was  unlawfully  detained  by 
the  appellant,  and  that,  by  reason  of  such  detention,  the  ap- 
pellee had  sustained  damages  in  the  sum  of  one  cent.  Over 
the  appellant^s  motion  for  a  new  trial,  and  his  exception  saved, 
the  court  rendered  judgment  for  a|)pellee  on  the  verdict. 

In  this  court,  the  only  error  assigned  by  the  appellant  is 
the  decision  of  the  circuit  court  in  overruling  his  motion  for 
a  new  trial. 

The  appellant  claimed  to  be  the  owner  of  the  horse  in  con- 
troversy,, aa  the  purchaser  thereof  at  a  constable's  sale.    In 
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support  of  his  claim,  the  appellant  offered  in  evidence  the 
record  of  a  judgment  rendered  by  a  justice  of  the  peace  of 
[Benton  county,  on  the  8th  day  of  March,  1879,  in  favor  of 
Hattie  B.  and  Henry  G.  Ellsworth  and  Alexander  Reed,  and 
against  the  said  Robert  Whitton.  When  this  judgment  was 
so  offered  in  evidence,  the  bill  of  exceptions  shows  that  the 
appellee  objected  to  its  admission,  ^^  for  the  reason  that  the 
record  of  the  judgment  does  not  contain  a  copy  of  the  com- 
plaint, upon  which  the  judgment  is  rendered,  and  because  the 
record  does  not  show  that  defendant  was  served  with  legal 
process,  and  because  it  is  incompetent,  irrelevant  and  void." 
This  objection  was  sustained  by  the  court,  and  to  this  ruling 
the  appellant  excepted. 

Did  the  trial  court  err  in  this  ruling?  Was  the  judgment, 
so  offered  in  evidence,  absolutely  void  and  of  no  effect,  by 
reason  of  the  fact  that  the  justice  of  the  peace,  before  whom 
the  cause  had  been  tried,  had  omitted,  by  oversight  or  other- 
wise, to  record,  in  his  docket,  a  copy  of  the  plaintiff's  com- 
plaint or  cause  of  action?  In  section  18  of  the  act  of  June 
9th,  1852,  defining  the  jurisdiction,  powers  and  duties  of  jus- 
tices of  the  peace  in  civil  cases,  it  is  provided  that  "  Every 
justice  shall,  in  a  substantial  bound  book  of  not  less  than 
two  hundred  pages,  keep  a  docket,  in  which  he  shall  record 
the  proceedings  in  full,  of  all  suits  instituted  before  him,  which 
record  shall  contain  the  names  of  the  parties  at  full  length,  a 
copy  of  the  cause  of  action  and  of  the  set-off  of  the  defendant, 
if  any,  and  all  proceedings  had  therein,  and  the  amount  of  the 
judgment  written  out  in  words ;  and  every  such  record  of 
each  cause  shall,  when  completed,  be  signed  by  such  justice, 
and  the  cause  noted  in  a  proper  index  to  be  contained  in  such 
docket;  and  every  clerk  when  he  shall  deliver  to  any  justice 
his  commission  shall  direct  his  attention  to  this  section."  2 
R.  8.  1876,  p.  608 ;  Rev.  Stat.  1881,  sec.  1437. 

On  behalf  of  the  appellee  it  is  claimed  that  these  statutory 
provisions  are  mandatory  and  not  merely  directory,  and  that, 
inasmuch  as  the  judgment  of  the  justice,  offered  in  evidence  in 
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this  case^  did  not  contain  ^^ a  copy  of  the  cause  of  action''  or 
plaintiff's  complaint^  it  was  void  and  incompetent  evidence 
for  any  purpose.  We  are  of  the  opinion  that  these  positions 
can  not  be  maintained.  In  The  Indianapolis,  etc,,  Railroad 
Co,  V.  Wihey,  20  Ind.  229,  suit  had  been  commenced  by  the 
appellee  before  a  justice,  and,  on  appeal  to  the  circuit  court, 
the  appellant  had  moved  to  dismiss  the  cause,  because  the  jus- 
tice had  not  copied  the  plaintiff's  cause  of  action  on  his  docket, 
as  directed  by  the  18th  section  of  the  justices'  act,  and  this 
motion  had  been  overruled.  On  appeal  to  this  court,  it  was 
held  that,  in  this  ruling,  "  there  was  no  error."  It  is  true,  that 
this  section  18,  above  quoted,  is  mandatory  in  its  terms;  but, 
while  we  think  it  is  the  duty  of  every  justice  to  comply  strictly 
with  the  mandates  of  the  statute,  in  the  discharge  of  his  judicial 
duties,  yet  we  can  not  assent  to  the  position  that  his  omission 
or  fitilure  to  enter  up  his  judgments  in  the  precise  mode  or 
form  prescribed  in  said  section  will  vitiate  and  avoid  such 
judgments.  The  statute  is  just  as  imperative  in  its  require- 
ments, in  regard  to  the  justice's  docket  and  his  index  of  cases, 
as  it  is  upon  any  other  subject ;  and  yet  it  would  hardly  be 
claimed,  as  it  seems  to  us,  that  the  justice's  judgments,  if  re- 
corded in  a  defectively  bound  book  of  less  than  two  hundred 
pages,  or,  if  noted  in  an  index  not  contained  in  his  docket,  would 
by  reason  of  either  fact  be  rendered  invalid  and  void.  These 
statutory  requirements,  although  mandatory  in  form,  seem  to 
have  been  intended  by  the  law-making  power  as  guides  and 
directions  to  justices  of  the  peace  in  the  discharge  of  their  ju- 
dicial duties ;  and,  therefore,  we  think  that  a  substantial  com- 
pliance therewith  ought  to  be  held  sufficient,  even  on  an  ap- 
peal from  the  judgment  of  the  justice. 

In  the  case  at  bar,  the  justice  of  the  peace  before  whom  the 
cause  had  been  tried  was  a  witness,  and  produced  and  iden- 
tified, before  the  court  and  jury,  his  docket  and  the  record 
therein  of  the  judgment  offered  in  evidence.  At  the  same 
time  the  justice  also  produced  and  identified  the  complaint  on 
which   said  judgment  was  rendered,  the  summons  issued 
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thereon  by  the  justice  for  the  appellee,  and  the  constable^s  re- 
turn of  the  service  thereof  endorsed  on  said  writ,  and  the  ex- 
ecution issued  by  the  justice  on  said  judgment,  and  the  con- 
stable's return  thereof  showing  his  levy  upon  the  horse  in 
controversy,  as  the  property  of  the  appellee,  and  his  sale 
thereof  to  the  appellant,  in  satis&ction  of  said  writ.  These 
papers  were  severally  offered  in  evidence  by  the  appellant  on 
the  trial,  and,  on  the  appellee's  objections  thereto,  were  sever- 
ally  excluded  from  the  jury. 

The  suit  before  the  justice  was  commenced  on  March  3d, 
1879,  to  recover  the  possession  of  certain  real  estate,  particu- 
larly described,  in  Benton  county,  and  damages  for  the  un- 
lawful detention  thereof  by  said  Robert  Whitton,  after  the 
termination  of  his  lease.  On  the  same  day  the  justice  issued 
a  summons  for  said  Whitton  to  appear  before  him,  at  his 
office,  on  the  8th  day  of  March,  1879,  at  10  o'clock  in  the 
forenoon,  to  answer  Hattie  B.  and  Henry  G.  Ellsworth  and 
Alexander  Reed,  in  a  complaint  wherein  they  claim  the  sum 
of  $25.00  damages,  and  the  possession  of  the  property  then 
held  by  the  defendant,  Whitton.  This  summons  was  returned 
by  the  constable,  as  follows :  "  I  served  this  writ  to  Robert 
Whitton,  by  true  copy,  left  at  the  last  usual  place  of  resi- 
dence, March  3d,  1879."  Afterwards,  on  the  8th  day  of 
March,  1879,  a  judgment  was  rendered  by  the  justice,  by 
default,  in  favor  of  the  plaintiffs  and  against  said  Whitton, 
for  the  recovery  of  the  real  estate  and  damages  and  costs. 
On  the  24th  day  of  March,  1879,  an  execution  was  issued  by 
the  justice  on  said  judgment  to  a  constable  of  the  county,  who, 
on  the  same  day,  levied  the  writ  on  the  horse  in  controversy, 
and  advertised,  sold  and  delivered  the  same  to  the  appellant, 
Reed.  This  suit  for  the  recovery  of  the  horse  was  not  com- 
menced until  January  19th,  1880. 

It  will  be  observed  that,  when  the  judgment  of  the  justice 
was  offered  in  evidence,  the  appellee  objected  to  its  admis- 
sion, on  the  further  ground  that  it  did  not  show  that  he  was 
served  with  legal  process.     It  was  not  necessary  that  the 
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record  of  the  judgment  should  contain  a  copy  of  the  sam- 
mons  issued  for  the  defendant.  In  Baldwin  v.  Webster y  68 
Ind.  133,  it  was  held  by  this  court  that  "it  was  not  necessary 
that  a  copy  of  the  summons  issued  by  the  justice  should  be 
set  out  in  the  record."  In  the  case  now  before  us,  a  copy  of 
the  constable's  return  of  the  summons,  showing  the  service 
thereof  on  the  appellee,  Whitton,  appeared  in  the  record  of 
the  justice's  judgment ;  "  and  this  is  all  that  is  required  or 
necessary  in  such  a  case.**    Baldwin  v.  Webster j  supra. 

But  the  judgment  of  a  justice  of  the  peace,  where,  as  in  this 
case,  he  has  jurisdiction  both  of  the  subject-matter  of  the  ac- 
tion and  of  the  parties  thereto,  is  valid,  binding  and  concla- 
sive,  unless  appealed  from  in  the  manner  and  within  the  time 
prescribed  by  law,  and  may  be  enforced  by  execution  against 
the  judgment  defendant.  Certainly,  such  a  judgment  can  not 
be  impeached  or  attacked  in  any  such  collateral  suit  or  pro- 
ceeding as  the  one  now  before  us.  "  The  court  of  a  justice  of 
the  peace  is  a  court  of  record  "  in  this  State.  Hooker  v.  StaiCy 
ex  rd,y  7  Blackf.  272.  In  Larr  v.  State,  ex  ret,,  45  Ind.  364,  in 
speaking  of  a  judgment  of  a  justice  of  the  peace  in  this  State, 
this  court  said :  '^  It  is  conclusive  evidence  of  the  ficts  set 
forth  in  it,  and  if  conclusive,  then  no  evidence  can  be  given 
to  contradict  or  impeach  it.  If  the  finding  and  judgment  can 
not  be  contradicted  in  evidence,  neither  can  it  [they  ?]  be  in 
pleading.  Whilst  it  remains  a  matter  of  record  and  conclu- 
sive evidence,  facts  stated  in  it  can  not  be  controverted.*'  So 
in  Pressler  v.  Turner,  57  Ind.  56,  it  appeared  that,  in  a  suit 
before  a  justice  on  a  promissory  note  executed  by  two  joint 
makers,  the  justice's  judgment  showed  upon  its  &ce  that  the 
summons  issued  in  the  case  had  been  duly  served  on  both 
makers  of  the  note,  and  that  a  judgment  by  default  had  been 
accordingly  rendered  against  both  makers  for  the  amount  due 
on  the  note,  which  judgment  was  not  appealed  from.  And, 
although  it  was  afterward  admitted  that  the  summons  had  not 
in  fact ,  been  served  on  one  of  the  makers  of  the  note,  yet  it 
was  held  by  this  court  that  the  justice's  judgment  was  bind- 
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ing  on  the  parties  thereto,  was  conclusive  evidence  of  the  fects 
therein  recited  and  set  forth,  and  could  not  be  impeached  or 
contradicted  in  a  collateral  suit  or  proceeding.  MavUy  v. 
Hadridge,  67  Ind.  211 ;  Hume  v.  ConduUt,  76  Ind.  598. 

Our  conclusion  is,  that  the  trial  court  erred  in  sustaining 
the  appellee's  objections  to  the  justice's  judgment,  the  com- 
plaint, the  summons  and  the  return  thereof,  and  the  execu- 
tion and  the  return  endorsed  thereon,  when  offered  in  evidence 
by  the  appellant,  and  in  excluding  such  evidence  from  the 
jury.  For  these  errors  of  law,  occurring  at  the  trial  and  ex- 
cepted to,  and  assigned  by  the  appellant  as  causes  for  a  new 
trial,  his  motion  therefor  ought  to  have  been  sustained. 

The  judgment  is  reversed,  at  appellee's  costs,  and  the  cause  is 
remanded,  with  instructions  to  sustain  the  motion  for  a  new 
trial,  and  for  fiirther  proceedings  in  accordance  with  this 
opinion. 


No.  8660. 

White  et  al.  v.  The  Butler  University. 

Corporation. — Butler  University, — ^^^iAwriirfion.— jBo?id~iSfocA:AoWer.— PfecKi^ 
ing. — W.  subscribed  for  ten  shares  of  the  stock  of  The  Butler  University. 
Instead  of  paying  his  subscription  he  gave  a  bond  with  surety  as  a  bor- 
rower. In  an  action  upon  the  bond,  W.  answered,  1.  That  by  the  ar- 
ticles of  association  and  by-laws  of  .the  University  each  stockholder  is 
entitled  to  a  pro  rata  share  of  all  profits,  interest  and  accumulations  ac- 
cruing to  it,  and  to  have  the  same  applied  to  satisfy  any  indebtedness 
to  it  from  him ;  that  large  donations  had  been  made  to  it,  and  interest 
and  profits  collected,  so  that  W.'s  share  thereof  exceeds  the  sum  due 
upon  the  bond.  2.  That  the  subscription  was  made  upon  the  represen- 
tation by  the  plaintiff's  agent,  that  the  subscriber  would  thereby  acquire 
two  perpetual  scholarships  which  would  readily  sell  for  enough  to  pay 
interest  on  the  amount  subscribed,  relying  on  which  the  defendant  sub- 
scribed ;  that  since  that  time  the  plaintifi*  has  so  changed  its  rules  as  to 
make  admission  and  tuition  free,  thereby  rendering  the  defendant's  schol* 
arships  and  stock  of  no  value. 
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J35ddy  that  the  charter  of  the  Universitj  is  a  public  act,  and  it  prohibits 
the  distribution  of  its  funds  amongst  stockholders  and  requires  them  to 
be  used  for  the  purposes  of  the  institution,  wherefore  the  first  answer 
was  bad. 

Hdd,  also,  that  because  the  second  answer  fails  to  allege  that  the  repre- 
sentations made  were  false,  and  because,  by  its  public  charter,  the  insti- 
tution had  power  to  make  its  tuition  free,  the  second  answer  was  bad. 

From  the  Bartholomew  Circuit  Court. 

JB.  mU  and  J.  W.  Nichols  for  appellants. 
J.  M.  Jvdah  and  A.  8.  CaldweU,  for  appellee. 

EiiLiOTT,  C.  J. — The  appellee  was  incorporated  in  Janu- 
ary, 1850,  under  the  name  of  The  North-Western  Christian 
University,  and  this  remained  the  corporate  name  until  1877, 
when  it  was  changed  to  The  Butler  University.  In  1865  the 
appellant  subscribed  for  two  shares  of  the  capital  stock  of  die 
corporation,  but  instead  of  paying  his  subscription  he  retained 
it  as  a  loait  from  the  University.  To  secure  this  loan  he  and 
the  appellant  Quick,  his  surety,  executed  the  bond  upon 
which  this  action  is  founded. 

The  first  paragraph  of  the  answer  alleges  that  White  is  the 
principal  and  Quick  the  surety  in  said  bond ;  that  it  was 
given  in  consideration  of  a  subscription  by  White  to  the«cap- 
ital  stock  of  th^  appellee;  ^Hhat  by  the  articles  of  association 
and  by-laws,  rules,  and  regulations  of  said  corporation,  each 
stockholder  is  entitled  to  his  pro  rata  share  of  all  profits,  in- 
terest and  accumulations  arising  from  any  source  to  and  in 
favor  of  said  corporation,  and  to  have  the  same  applied  to- 
ward the  satisfaction  of  any  indebtedness'^  from  any  stock- 
holder ;  that  since  the  organization  of  the  corporation  it  has 
received  large  donations  from  various  sources,  and  has  loaned 
large  sums  of  money  and  received  interest  thereon,  and  the 
dividends  and  profits  arising  and  accruing  to  White,  as  a 
stockholder,  are  largely  in  excess  of  the  amount  due  upon  the 
bond  in  suit. 

We  regard  this  answer  as  bad.  It  is  bad  for  the  reason, 
among  others,  that  the  corporation  has  no  power  to  earn 
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profits  for  division  among  its  stockholders.  The  act  incor- 
porating the  University  is  a  public  one,  and  it  is  therein  de- 
clared that  the  objects  and  purpose  of  the  corporation  shall 
be  to  establish  and  sustain  an  institution  of  learning.  It  is 
further  provided  that  the  Board  of  Directors  are  empowered 
to  expend  not  over  one-third  of  the  capital  stock  in  ground 
and  buildings  for  the  college,  but  ^Hhe  balance  of  the  said  cap^ 
ital  stock  not  m  expended  and  applied  shall  be  kept  and  retained 
as  a  permanent  fund  for  the  endowment  of  the  institution,  and 
umj  be  loaned  out,  *  *  *  interest  to  be  used  and  applied 
to  maiTitain,  sustain  and  support  such  institution.'^ 

The  provision  of  the  charter  which  we  have  quoted  forbids 
the  distribution  of  profits  among  the  shareholders,  for  such  a 
distribution  would  be  in  direct  violation  of  the  clause  that  the 
balance  of  the  capital  stock  not  expended  for  college  grounds 
and  buildings  shall  be  kept  as  a  permanent  endowment  fund. 
If  there  were  any  doubts  at  all  as  to  the  power  of  the  corpo- 
ration under  the  provisions  of  the  charter  referred  to,  that 
doubt  would  be  resolved  against  the  appellants  by  section 
15,  which  reads  as  follows : 

"  Sec.  15.  From  and  after  the  opening  of  the  institution, 
each  stockholder  whose  stock  is  fully  paid  or  secured,  as  here- 
in contemplated,  shall  receive  interest  at  the  rate  of  six  per 
cent,  per  annum  on  the  amount  of  his  or  her  stock,  payable 
however,  solely  and  exclusively  in  tuition  in  said  institution, 
at  the  usuaX  rates  for  tuition  therein j  when  demanded,  and  pay- 
able to  such  stockholder,  his  or  her  order  or  assigns,  at  any 
time  within  ten  years  after  such  interest  shall  accrue.^' 

It  is  very  evident  from  these  statutory  provisions  that  the 
corporate  officers  had  no  power  to  make  any  by-law  pro- 
•  viding  for  a  distribution  of  the  revenues  of  the  corporation 
among  the  shareholders.  The  object  of  the  charter  was  to 
create  an  institution  of  learning  and  to  enable  it  to  secure  and 
accumulate  an  endowment  fund  for  the  purpose  of  promoting 
the  object  for  which  the  corporation  was  invested  with  coi> 
porate  rights  and  powers. 
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If  it  were  granted  that  the  corporation  had  power  to  de- 
clare and  distribute  dividends  to  its  stockholders,  the  answer 
would  still  be  bad.  There  is  no  averment  that  a  dividend 
had  been  declared.  A  stockholder  has  no  claim  to  a  divi- 
dend until  it  has  been  declared.  Mr.  Field  says :  "  A  share- 
holder has  no  legal  right  to  the  profits  of  his  shares  until  a 
division  is  made^  and  a  contract  by  him  in  reference  to  divi- 
dends and  profits  upon  his  stock  includes  only  dividends  or 
profits  ascertained  and  declared  by  the  company  and  allotted 
to  him,  and  not  profits  to  be  ascertained  by  third  persons  or 
courts  of  justice,  upon  investigations  of  the  accounts  and  trans- 
actions of  the  company."     Field  Corp.,  section  103. 

The  second  paragraph  of  the  answer  alleges  that  the  agent 
of  the  appellee  ofiTered  two  shares  of  stock  for  sale  to  the  ap- 
pellant White ;  that  the  agent  represented  that  if  he  would 
subscribe  for  the  shares  of  stock  he  would  become  entitled  \o  a 
perpetual  scholarship  in  the  University ;  that  it  would  author- 
ize him  to  send  to  such  institution  any  person  whom  he  chose; 
that  such  scholarship  was  transferable,  and  was  then  worth, 
and  could  be  easily  sold  for,  |10  per  year ;  that  by  this  means 
he  could  realize  enough  to  pay  the  interest  on  the  amount  of 
his  subscription ;  that  the  appellee's  agent  then  agreed  with 
appellant  that  if  he  would  agree  to  subscribe  for  the  stock  the 
appellee  would  not  require  the  payment  of  the  subscription, 
but  would  accept  appellant's  bond  therefor;  that  the  appel- 
lant, relying  upon  these  representations  and  promises,  and 
solely  in  consideration  thereof,  executed  the  bond  sued  on; 
that  afterward,  "the  competent  authorities  of  the  University, 
by  proper  action,"  so  changed  the  rules  and  regulations  in  re- 
gard to  admission  and  tuition,  as  to  make  the  tuition  free  to 
any  and  all  persons,  and  thus  deprived  appellant  of  the  benefit 
of  his  scholarship  and  rendered  his  stock  valueless. 

It  is  plain  that  this  answer  can  not  be  upheld  upon  the 
ground  that  it  states  fects  constituting  fraud.  The  statements 
as  to  the  value  of  the  stock  were  mere  expressions  of  opinion. 
Representations  of  value  are  not  ordinarily  deemed  represen- 
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tations  of  material  facts.  There  is  nothing  to  take  this  case 
out  of  the  general  rule.  Commendations  of  the  value  or  qual- 
ity of  a  thing  are  not  regarded  as  fraudulent  representations. 
"Simplex  commendatio  nan  obligatJ^  Neidefer  v.  Ohastain,  71 
Ind.  363.  If  it  were  to  be  held  that  the  representations 
concerning  the  value  of  the  scholarship  were  binding  and  ma- 
terial;  still  the  answer,  if  treated  as  stating  a  defence  of  fraud, 
would  be  insufficient,  for  the  reason  that  it  is  not  averred  that 
this  representation  was  untrue.  No  answer  pleading  the  de- 
fence of  fraud  can  be  good  without  averring  that  the  repre- 
sentations stated  as  the  ground  of  defence  are  false. 

The  answer  does  not  show  a  &ilure  of  consideration.  Ap- 
pellant contracted  for  and  received  two  shares  of  stock,  which 
entitled  him  to  a  scholarship  in  the  university.  It  was  for 
this  that  he  contracted.  There  was  no  fraud.  As  appellant 
got  what  he  contracted  for,  and  was  not  deceived  by  any 
fraudulent  representation,  he  can  not  defend  against  his 
bond.  The  rule,  that  where  one  gets  the  thing  for  which  he 
knowingly  bargains  he  can  not  complain,  is  a  rudimental  one, 
and  fully  applies  to  this  case. 

The  answer  does  not  aver  that  White  did  not  get  the  thing 
he  bargained  for,  but  that  it  is  of  less  value  than  he  believed 
it  to  be.  The  stock  and  scholarship  he  obtained  in  accord- 
ance with  the  terms  of  his  contract,  and,  therefore,  received 
the  full  consideration  which  he  demanded.  In  such  a  case 
there  is  no  &ilure  of  consideration.  The  case  of  OoU  v.  The 
Pittsburg  Female  CoUegey  40  Pa.  St.  439,  closely  resembles 
the  present.  In  the  opinion  there  delivered  it  was  said,  in 
speaking  of  a  plea  very  similar  to  that  under  consideration : 
"  This  is  called  a  &ilure  of  consideration,  but  improperly.  It 
is  not  averred  that  the  defendant  does  not  get  the  scholarship, 
in  payment  for  which  he  gave  his  notes.  It  is  not  alleged 
that  he  does  not  obtain  all  that  it  was  contemplated  he  should 
have  when  the  contract  was  made.  That  the  scholarship 
turns  out  not  to  be  worth  as  much  as  he  expected  may  be  a 
misfortune,  but  it  is  not  a  failure  of  consideration.'^ 
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The  appellant  White  was  a  corporator  when  the  change 
was  made  in  the  rate  of  tuition.  Those  who  made  it  were  his 
representatives.  His  answer  avers  that  the  change  was  made 
by  the  competent  "authorities  of  the  University  and  by 
proper  action/'  and  it  is  therefore  to  be  treated  as  an  expres- 
sion of  the  will  of  a  majority  of  the  corporators.  At  the  time 
he  made  his  subscription,  he  was  bound  to  know  the  powera, 
rights  and  duties  of  the  corporation  of  which  he  became  a 
member,  for  these  were  defined  by  a  public  law.  He  was 
bound  to  know  that  the  corporation  had  authority  to  make 
such  changes  respecting  tuition  as  would  promote  the  object 
for  which  the  corporation  was  created.  He  must  have  known 
that  the  majority  of  the  corporators  possessed  full  control  of 
all  corporate  affairs,  with  the  authority  to  make  all  needfol 
changes  in  the  by-laws  of  the  corporation.  He  had  no  right 
to  expect  that  these  by-laws  should  be  like  the  laws  of  the 
Medes  and  Persians.  As  the  corporation,  in  making  die 
change,  exercised  a  legal  right  in  a  legal  manner,  it  can  not 
be  deemed  to  have  injured  any  person,  much  less  a  corpora- 
tor. It  would  be  a  complete  subversion  of  fandamental 
principles  to  hold  one  subject  to  liability  who  had  done  what 
he  might  rightfully  do,  and  in  the  manner  which  ihe  btwaa- 
thorizes.  By  altering  the  by-law  respecting  tuition  the  cor- 
poration did  not  release  stockholders  or  borrowers  firom  thdr 
liability. 

The  answers  were  bad  and  the  court  did  right  in  sustaining 
the  demurrer  of  the  appellee. 

Judgment  affirmed* 


No.  8370. 

78    690 
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PARTmsiWHiP.— i2«i/  EaaU,-—ConveyanM,'-'Shenff*B  Sale.— Tenants  in  Om^ 
man, — Nctios, — ^A  conveyance  to  two,  by  deed  in  the  usnal  form,  Teste  in 
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each  of  the  grantees  the  l^^l  estate  to  an  undivided  half  as  tenant  in 
common  (section  2922,  B.  S.  1881),  and  if,  in  fact,  the  grantees  be  part* 
ners,  and  the  estate  partnership  property,  yet  a  bona  fide  purchaser  at 
sheriff's  sale  upon  execution  against  one  of  the  grantees,  without  notice 
of  the  fact,  will  hold  title  to  the  moiety,  against  partnership  creditors 
seeking  to  snbject  it  to  their  demands. 
Same. — instruction. — Jury, — iVocftoe. — In  such  a  case,  an  instruction  which 
does  not  leave  to  the  jury  the  question  of  notice  to  such  purchaser  at 
sheriff's  sale,  is  erroneous. 

From  the  Clay  Circuit  Court. 

O.  A.  KrdghJty  (7.  H.  Knight  and  W.  P.  £ZatV^  for  appellants.. 
W.  W.  Carter  and  8.  D.  Coffey y  for  appellees. 

Nbwcomb,  C. — The  appellees^  Hadley  and  Willoughby^ 
fiued  to  foreclose  a  mortgage  executed  to  them  by  Jacob  Thoma» 
and  Isaac  W.  Sanders. 

Among  the  defendants  was  Robert  M.  Wingate^  the  ances- 
tor of  the  appellants^  who  has  died  since  the  judgment^  and 
this  appeal  is  prosecuted  by  his  heirs. 

The  complaint  alleged  that  the  note  secured  by  the  mort- 
gage was  a  partnership  debt ;  that  it  was  given  for  money  bor- 
rowed to  make  a  payment  on  said  land^  purchased  by  Thomas, 
and  Sanders  as  partners,  and  that  said  land  was  held  by  them 
as  partners. 

Wingate  filed  an  answer  and  cross  complaint,  alleging  that 
he  was  the  owner  of  one-half  the  land  by  virtue  of  a  Aeriff's 
sale  of  Thomas's  half  of  the  land,  and  a  deed  made  pursuant 
to  such  sale ;  and  that  he  held  by  assignment  several  certifi- 
cates of  purchase  of  the  interest  of  Sanders  in  said  land,  exe- 
cuted by  the  sherifiT  of  Clay  county  pursuant  to  sales  made  by 
him  on  certain  executions  against  said  Sanders,  issued  upon 
judgments  which  were  prior  liens  to  the  mortgage  of  the  plain- 
tiff. A  denial  was  filed  to  the  answer  and  cross  complaint. 
The  cause  was  then  tried  by  a  jury,  which  found  a  general  ver- 
dict for  the  plaintifis,and  specially,  in  answer  to  interrogatories, 
that  the  debt  sued  upon  was  a  partnership  debt  of  Thomas  & 
Sanders,  and  that  the  mortgaged  land  was  their  partnership 
property.    Various   exceptions  were   reserved  by  the  de- 
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fendant  Wingate  upon  the  trial,  which,  as  well  as  the  over- 
ruling of  his  motion  for  a  new  trial,  were  properly  saved  by 
bills  of  exception. 

The  evidence  gives  the  following  history  of  the  fiwjts  on 
which  the  parties  respectively  base  their  claims  to  the  land  in 
<5ontroversy,  namely : 

That  Thomas  &  Sanders  purchased  said  land  and  took  a 
title  bond  therefor  in  their  individual  names,  August  13th, 
1873.  This  was  followed  by  a  deed  to  them,  September  18th, 
1873.  The  deed  was  to  Jacob  Thomas  and  Isaac  W.  Sanders, 
in  the  ordinary  form,  there  being  nothing  to  indicate  that  they 
purchased  as  partners.  The  purchasers  had  no  joint  fund,  but 
«ach  paid  one-half  of  the  purchase-money  from  his  own  means, 
so  far  as  pajrment  was  made  at  the  dates  of  the  purchase  and  ^e 
deed.  On  February  16th,  1874,  Thomas  &  Sanders  borrowed 
of  the  plaintiffs  $1,000,  to  make  a  payment  of  that  amount  upon 
said  real  estate,  and  executed  their  joint  note,  signed  in  their 
individual  names  therefor ;  and  on  November  2^,  1877,  they, 
with  their  wives,  executed  the  mortgage  in  question  to  secure 
the  payment  of  said  note  to  the  plaintiffs.  This  land  was  pur- 
'Chased  by  Thomas  &  Sanders  with  a  view  to  lay  it  out  into 
lots  as  an  addition  to  the  town  of  Brazil,  and  they  prepared  a 
plat  of  the  same,  but  the  plat  was  never  acknowledged  or  re- 
corded, and  the  anticipated  speculation  proved  a  &ilure. 

This  land  was  the  only  property  ever  owned  by  Thomas  & 
Sanders,  either  jointly  or  in  common. 

Wingate  claimed  under  the  following  judgments  and  sher- 
iff's sales : 

Judgment  of  Austin  W.  Knight  v.  Jacob  Thomas,  rendered 
May  29th,  1877.  Sale  of  Thomas's  undivided  half  of  the 
land  in  controversy,  by  virtue  of  an  execution  issued  on  said 
judgment,  January  11th,  1879,  to  Eobert  M.  Wingate  for 
.$474.61,  who  received  a  certificate  of  purchase  from  the  sheriff. 

Judgment  in  favor  of  Wm.  Burrick  v.  Isaac  W.  Sanders, 
rendered  June  8th,  1876.  The  sheriff's  certificate  of  pur- 
chase was  issued  to  Charles  H.  Knight,  on  sale  of  Sanders's 
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undivided  half  of  said  land  to  satisfy  this  judgment^  January 
19th,  1878,  and  the  certificate  was  assigned  to  Wingate,  De- 
cember 9th,  1878.  The  bid  at  the  sheriff's  sale  was  $276.33. 
Judgment  of  Andrew  Wallace  et  al.  v.  Sanders,  rendered  June 
8th,  1877.  Sheriff's  certificate  of  purchase  on  same  was  issued 
to  Joseph  M.  Wallace,  May  25th,  1878,  and  by  him  assigned 
to  Wingate,  December  9th,  1878.     Bid  at  sheriff's  sale,  $279. 

Judgment  of  Charles  S.  Andrews  v.  Sanders,  rendered  June 
27th,  1877.  Execution  sale  to  Robert  L.  Keith,  February 
22d,  1878,  for  $405.05.  Certificate  of  purchase  assigned  to 
Wingate,  May  9th,  1878.  A  sheriff's  deed  was  duly  issued  to 
Wingate  on  his  purchase  of  Thomas's  share  of  the  land  on  the 
Austin  W.  Knight  execution.  This  foreclosure  proceeding 
was  commenced  March  15th,  1879. 

On  these  &cts  and  the  finding  of  the  jury  that  Thomas  & 
Sanders  owned  the  land  as  partners,  and  that  the  note  to 
plaintiffs  was  their  partnership  debt,  the  plaintiffs  claim  that 
as  such  partnership  creditors  they  are  entitled  to  satisfaction 
out  of  the  partnership  property  in  preference  to  the  judgment 
creditors  of  Thomas  and  Sanders  individually. 

On  the  other  hand,  it  is  claimed  for  Wingate  that  he  and 
his  assignors  were  purchasers  for  value,  without  any  notice  of 
said  alleged  partnership,  and  that  he  consequently  had  the 
better  title. 

The  law  is  well  settled,  as  a  general  rule,  in  this  State,  that 
partnership  creditors  are  entitled  to  preference  in  the  pay- 
ment of  their  claims  out  of  the  proceeds  of  partnership  prop- 
erty, and  that  creditors  of  the  individul  partners  are  entitled 
only  to  so  much  as  would  be  the  distributive  portion  of  the 
debtor  partner  on  a  final  winding  up  of  the  partnership. 
MaUock  V.  MaUock,  5  Ind.  403 ;  ISstner  v.  Sindlinger,  33  Ind. 
114 ;  Coffin  V.  MUchell,  34  Ind.  293 ;  Smith  v.  Eoans,  37  Ind. 
626 ;  Huston  v.  Neil,  41  Ind.  504 ;  Dondlan  v.  Hardy,  57 
Ind.  393 ;  Meridian  National  Bank  v.  Brandt,  51  Ind.  56 ; 
Oonant  v.  Frary,  49  Ind.  530. 
Vol.  78.-38 
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But  this^  like  most  general  niles^  is  subject  to  qualification, 
and  is  not  to  be  enforced  against  parties  having  the  legal  es- 
tate and  equal  equities.  Thus^  where  the  apparent  title  is  in 
one  member  of  a  partnership,  and  a  purchaser  from  him  is 
ignorant  that  it  is  partnership  property,  such  purchaser  wiU 
hold  against  the  other  partners  and  the  partnership  creditors. 
1  Washburn  Real  Prop.  667-669 ;  3  Kent's  Com.  p.  38. 
So,  when  the  estate  is  apparently  a  tenancy  in  common^  though 
in  fiu3t  it  is  partnership  property,  one  partner  may  convey  a 
good  title  to  his  apparent  share  as  a  tenant  in  common,  to  a 
bona  fide  purchaser.  On  this  point.  Field,  C.  J.^  said,  in 
Dupuy  V.  Leavenworth,  17  Cal.  263,  that  "  the  real  property 
of  a  copartnership  may  be  conveyed  by  one  partner,  on  his 
individual  account,  to  the  extent  of  his  legal  title,  so  as  to  cut 
off  the  equitable  rights  of  the  copartnership,  or  its  liability  to 
the  payment  of  the  copartnership  debts.  A  bona  fide  purchaser, 
for  a  valuable  consideration,  without  notice  of  the  partnership 
character  of  the  property,  will  take  the  title  in  such  cases,  freed 
from  the  equitable  claims  of  others,  upon  grounds  of  the  highest 
policy."  See,  also,  Grooker  v.  Orooker,  46  Me.  250 ;  Hoxie  v. 
CiiTT,  1  Sumn.  173 ;  Forde  v.  Herron,  4  Munf.  316 ;  Btick  v. 
Winn,  11  B.  Mon.  320 ;  Johmon  v.  Clark,  18  Kan.  157 ;  Hogle 
V.  Lowe,  12  Nev.  286 ;  Van  Slyck  v.  Skinner,  41  Mich.  186; 
Hiscock  V.  Phelps,  49  N.  Y.  97 ;  Lewis  v.  Anderson,  20  Ohio 
St.  281 ;  Meridian  Nat.  Bank  v.  Brandt,  61  Ind.  56 ;  Parker 
V.  B<mles,  57  N.  H.  491. 

Chapter  82  of  the  Revised  Statutes  (1  R.  S.  1876,  p.  361) 
contains  the  following  provisions : 

"Sec.  7.  All  conveyances  and  devises  of  lands,  or  of  any 
interest  therein,  made  to  two  or  more  persons,  except  as  pro- 
vided in  the  next  following  section,  shall  be  construed  to  cre- 
ate estates  in  common  and  not  in  joint  tenancy ;  unless  it  shall 
be  expressed  therein  that  the  grantees  or  devisees  shall  hold 
the  same  in  joint  tenancy  and  to  the  survivor  of  them,  or  it 
shall  manifestly  appear,  from  the  tenor  of  the  instrument,  that 
it  was  intended  to  create  an  estate  in  joint  tenancy. 
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'^  Sec.  8.  The  preceding  section  shall  not  apply  to  mort- 
gages^ nor  to  conveyances  in  trusty  nor  when  made  to  husband 
and  wife ;  and  every  estate  vested  in  executors,  or  trustees  as 
such^  shall  be  held  by  them  in  joint  tenancy." 

By  this  statute,  the  effect  of  the  deed  to  Thomas  and  Sanders 
was  to  vest  in  each  of  them  the  legal  title  to  an  undivided  half 
of  the  premises  as  tenants  in  common.  As  such,  either  could 
sell  and  convey  a  good  title  to  his  moiety,  or  it  could  be  levied 
npon  and  sold  to  satisfy  judgments  and  executions  against  him. 
These  legal  rights  and  liabilities  might  indeed  be  qualified 
by  the  owners  actually  making  the  land  partnership  assets,  in 
which  case  it  would  become  subject  to  the  usual  equities  at- 
taching to  partnership  property,  as  between  the  partners  and 
between  them  and  their  creditors,  and  as  to  purchasers  from 
the  individual  partners,  with  notice  of  the  partnership  charac- 
ter of  the  property. 

The  separate  judgments  against  Thomas  and  Sanders 
became  liens  from  the  date  of  rendition  on  their  respective 
legal  estates  in  the  land ;  and  a  bona  fide  purchaser  at  sheriff's 
sale  of  their  individual  interests,  without  notice  of  any  change 
from  the  statutory  status  of  the  title,  would  acquire  the  legal 
title  as  it  existed  at  the  date  of  the  judgment,  irrespective  of 
partnership  equities  of  which  he  had  no  notice. 

A  general  judgment  lien  is  subject  to  the  equitable  rights 
of  third  parties,  so  long  as  it  remains  a  mere  lien ;  but,  if  such 
equitable  rights  are  not  asserted  before  a  sale  on  execution, 
they  must  yield  to  the  title  of  a  bona  fide  purchaser  under  the 
execution.  Clifford  v.  Bennett^  75  Ind.  528 ;  Rooher  v.  Hooker , 
75  Ind.  571 ;  Milner  v.  Hyland,  77  Ind.  458. 

It  was,  therefore,  a  vital  question  in  the  case,  whether 
Wingate,  when  he  purchased  under  the  Burrick  judgment  and 
execution,  knew  or  had  notice  that  the  land  was  in  fact  part- 
nership property ;  and  whether  the  purchasers,  under  the  sev- 
eral executions  against  Sanders,  had  such  notice,  and,  if  they 
had,  whether.  Wingate  had  notice  when  he  bought  and  took 
assignments  of  their  certificates  of  purchase.     If  said  assign- 
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ors  bought,  and  paid  their  money  without  such  notice,  their 
assignee,  Wingate,  would  be  protected  by  the  bona  Jides  of 
their  purchases,  although  he  may  have  had  notice.  McShit' 
ley  V.  BiH,  44  Ind.  382 ;  Etder  v.  Evans,  61  Ind.  56 ;  2  Sug- 
den  Vendors,  8th  Am.  ed.,  522 ;  Story  Eq.,  sees.  409-410. 

The  court,  at  the  instance  of  the  plaintiff,  gave  to  the  jury 
the  following  instruction  : 

"  6th.  The  claim  of  the  defendant  Wingate  to  the  property 
described  in  the  complaint  is  based  on  what  is  called  judicial 
sales.  A  purchaser  at  a  judicial  sale  acquires  no  neater 
righte  than  the  owner  of  the  property  sold  had  in  it.  And  if 
you  find  from  the  evidence  in  the  cause  that  the  property  de- 
scribed in  {he  complaint  was  the  partnership  property  of 
Thomas  &  Sanders,  and  that  the  debt  now  in  suit  is  their 
partnership  debt,  then  the  sale  to  Wingate  did  not  cvlt  out  the 
rights  of  the  plaintiffs  to  have  said  note  paid  out  of  said  prop- 
erty, in  preference  to  the  individual  claims  against  Sanders 
and  Thomas,  and  the  plaintiffs  may  enforce  such  right  against 
the  property  in  the  hands  of  Wingate  to  the  same  extent  they 
might  enforce  the  same  if  Sanders  and  Thomas  still  held  it.'' 

According  to  the  authorities  to  which  we  have  referred,  this 
instruction  was  too  broad.  It  ignored  the  question  of  notice  of 
the  plaintiffs'  alleged  equities  to  the  purchasers  at  the  sheriff's 
sales,  and  left  but  two  questions  for  the  jury  to  pass  upon, 
namely,  whether  the  land  was  in  &ct  partnership  property,  and 
whether  the  debt  sued  for  was  a  partnership  debt.  Some  evi- 
dence was  given  by  the  plaintiffs  tending  to  show  that  Wingate 
had  notice  that  Thomas  and  Sanders  held  the  land  as  partners, 
and  counter  evidence  was  given  on  that  subject  on  behalf  of 
Wingate.  Whether  he  had  such  notice  was  a  question  for  the 
jury,  but  the  court  took  that  question  from  them  and  virtually 
instructed  them  to  find  a  verdict  without  reference  to  it. 

We  think,  from  an  examination  of  the  evidence,  that  the 
verdict  was  the  result  of  the  instruction  above  quoted.  It 
follows,,  therefore,  that  the  judgment  ought  to  be  reversed, 
aad  the  cause  be  remanded  for  a  new  trial. 


NOVEMBER  TERM,  1881.  697 

Kusler  et  oLv,  Crofoot 

Various  other  alleged  errors  have  been  discussed  by  coun- 
sel^ but  as  they  relate  to  rulings  on  the  trial  that  may  not 
again  occur,  we  do  not  deem  it  necessary  to  consider  them. 

Per  CuBiAM. — It  is  therefore  ordered,  on  the  foregoing 
opinion,  that  the  judgment  below  be,  and  the  same  is  in  all 
things  hereby,  reversed,  at  the  costs  of  the  appellees  Asa  Had- 
ley  and  John  Willoughby,  and  that  said  cause  be  remanded 
to  the  Clay  Circuit  Court,  with  instructions  to  grant  tiie  ap- 
pellants a  new  trial,  and  for  further  proceedings  in  accord* 
ance  with  said  opinion. 


No.  7732. 
KUSLEB  ET  Ali.  V.  CrOFOOT. 

AoooBD  AHD  Satispaction. — Judgment — iVomiasory  Note, — Antwer. — In 
an  action  upon  promissory  notes,  an  answer  that  the  notes  were  given  to 
satisfy  a  judgment,  and  that  the  payee  did  not  enter  satisfaction,  as  he 
agreed,  before  their  maturity  and  before  the  death  of  the  judgment 
debtor,  but  failing  to  aver  that  satisfaction  thereof  had  not  been  made 
before  the  commencement  of  the  action,  is  insufficient  on  demurrer. 

Same. — Aceepiance  and  WUhdrawal. — An  accepted  accord  makes  satisfac- 
tion. To  pieyent  satisfaction,  the  proposition  for  accord  must  be  with* 
drawn  before  acceptance. 

Same. — Satiafaelion  of  Beeard, — An  acceptance  of  notes  in  satisfaction  of  a 
judgment  debt  discharges  the  debt,  and  satisfaction  of  record  may  be  en- 
forced at  any  time. 

'EvTDmfCB.—Marlgagc—SpeeiaiNm  Ed  Fadum.---Deli/very,-'PraeUee.-'Harmf' 
las.Error, — Exeeuiitm. — Upon  trial  of  an  issue  formed  upon  an  answer  of 
rum  estfaetumy  denying  only  the  delivery  of  a  mortgage  sued  on,  it  is  harm- 
less error  to  permit  the  plaintiflF  to  introduce  the  mortgage  in  evidence 
and  then  make  proof  of  its  delivery.  Delivery  is  a  necessary  part  of  the 
execution  of  a  written  instrument. 

QAMX.--l\un9(TipL'-Pl(unta,'— Foreign  Judgment.— Ji  is  not  error  to  refuse  to 
admit  in  evidence  a  transcript  of  a  judgment  rendered  in  another  State^ 
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which  contains  no  placUa  and  does  not  show  the  date  of  the  jadgineaty 
4ind  does  not  profess  to  contain  a  complete  copy  of  the  proceedings  in 
the  case.  t 

From  Ihe  Harrison  Circuit  Court. 

B.  P.  Douglaas  and  8.  M.  StochHagerj  for  appellants. 
L.  Jordan,  W,  T.  Jones  and  8.  J.  Wright,  for  appellee. 

Franklin,  C. — Appellee  brought  suit  on  three  promissory 
notes  executed  to  him  by  one  Frank  Kusler,  Jr.,  as  principal, 
and  the  other  appellants  as  sureties,  and  to  foreclose  a  mort- 
gage executed  by  appellants  Frank  Kusler,  Sr.,  and  wife,  to 
secure  the  payment  of  the  notes. 

The  defendants  answered  jointly,  in  five  paragraphs ;  the 
2d,  3d  and  4th  were  separately  demurred  to,  and  demurrers 
sustained.  The  defendants  Frank  Kusler,  Sr.,  and  wife,  an- 
swered separately  by  a  special  nan  est  factum,  that  the  mortgage 
was  never  delivered.  Issues  were  formed,  trial  by  the  court, 
finding  and  judgment  for  appellee. 

Appellants  have  jointly  assigned  for  errors  the  sustaining 
of  the  demurrers  to  the  2d,  3d  and  4th  paragraphs  of  their 
answer,  and  the  overruling  of  their  motions  for  a  new  trial. 

Appellants  Frank  Kusler,  Sr.,  and  wife,  have  separately  as- 
signed for  errors : 

1st.   The  overruling  of  their  motion  for  a  new  trial. 

2d.  For  sustaining  appellee's  motion  to  strike  out  their 
motion  for  judgment  notwithstanding  the  finding  of  the  court. 

3d.   Overruling  their  motion  in  arrest  of  judgment 

Appellant  Genthert  separately  assigned  for  errors : 

1st.  The  overruling  of  his  demurrer  to  the  4th  paragraph 
of  appellee's  answer  to  his  cross  complaint. 

2d.  For  sustaining  appellee's  motion  to  strike  out  his  mo- 
tion for  judgment  notwithstanding  the  finding  of  the  court. 

3d.   Overruling  his  motion  in  arrest  of  judgment. 

Appellants  Frank  Kusler  and  wife  and  Grenthert  separately 
assigned  for  error,  the  overruling  of  their  motion  to  modify 
and  correct  the  judgment. 
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The  death  of  appellee,  and  the  appointment  of  Jacob  P. 
Groodson  as  his  executor,  since  the  filing  of  this  appeal,  have 
been  suggested  in  the  record. 

The  2d,  3d  and  4th  paragraphs  of  appellants'  joint  answer 
each  substantially  stated  that  the  notes  were  executed  for  and 
*in  consideration  of  a  judgment  indebtedness  due  from  said 
Frank  Kusler  to  appellee,  for  one  thousand  dollars  and  inter- 
est from  the  year  1864;  that  Kusler  delivered  them  to  ap- 
pellee in  October,  1872,  in  satisfiiction  of  said  judgment; 
that  appellee  received  them,  agreeing  to  enter  satis&ction  of 
the  judgment ;  that  he  did  not  enter  said  satis&etion  prior 
to  the  maturity  of  the  notes  and  the  death  of  the  judgment 
debtor,  which  death  occurred  in  May,  1876 ;  that  the  arrange- 
ment remained  an  unexecuted  proposition  until  the  death  of 
the  principal,  and  that  his  death  operated  as  a  withdrawal  of 
the  proposition  and  thereby  released  all  the  parties  from  any 
liability  on  the  notes. 

Neither  of  these  paragraphs  states  facts  sufficient  to  consti- 
tute a  defence.  There  was  no  averment  in  either  of  the  para- 
graphs of  answer  that  satisfaction  of  the  judgment  had  not 
been  entered  of  record  before  this  suit  was  brought. 

A  promise  is  a  sufficient  consideration  to  support  a  prom- 
ise. The  acceptance  of  a  new  obligation  for  a  less  sum,  with 
additional  security,  in  agreement  of  satis&ction,  operates  as  a 
discharge  of  the  old,  and  satisfaction  can,  at  any  time,i)e  en- 
forced. An  accepted  accord  makes  satis&ction.  To  prevent 
satis&ction,  the  proposition  for  accord  must  be  withdrawn 
before  its  acceptance. 

When  the  appellee  accepted  the  notes  in  satis&ction  of  the 
judgment  debt,  and  agreed  to  enter  satis&ction  of  the  judg- 
ment, the  judgment  was  thereby  satisfied,  and  satis&ction  of 
record  could  have  been  enforced  at  any  time  afterward.  2 
Pars.  Con.  683;  2  Greenl.  Evidence,  sections  28  and  31. 

Counsel  for  appellants  have  referred  us  to  the  case  of  Heeg 
V.  Weigand,  33  Ind.  289,  and  Armstrong  v.  Cook,  30  Ind.  22. 
Neither  of  these  cases  is  applicable  to  the  facts  in  this  case* 
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We  see  no  error  in  sustaining  the  demurrer  to  tkese  pan- 
graphs  of  answer. 

The  third  cause  assigned  in  the  joint  motion  for  a  new  trial 
was  the  rejection^  in  evidence,  of  the  transcript  of  the  judg- 
ment in  the  common  pleas  court  of  Jefferson  countjr^  Ken- 
tucky, which  was  the  basis  of  the  notes  sued  upon. 

The  blank  placUa  in  the  beginning  of  the  transcript  did  not 
show  the  date  of  the  rendition  of  the  judgment,  and  the  tran- 
script did  not  profess  to  contain  a  complete  copj  of  the  pro- 
ceedings in  the  case.  There  was  no  error  in  rejecting  the 
tvanscript  as  evidence. 

Under  the  separate  assignment  of  errors  by  Frank  Kndei, 
Sr.,  and  wife,  in  their  motion  for  a  new  trial,  they  complaia 
of  the  admission  in  evidence  of  the  mortgage  to  appellee,  b«* 
fore  proof  had  been  made  of  its  execution.  Their  answer  waa 
a  special  and  not  a  general  non  estfadum.  They  admitted  Ae 
signing  of  the  mortgage,  but  denied  its  delivery.  Und^  tfaja 
answer,  the  plaintiff,  having  possession  of  the  instrumeni,  and 
its  signature  being  admitted,  had  a  right  to  introduce  tiie 
Viortgage  a^  evidence  and  then  make  his  proof  as  to  the  de- 
livery, which  was  done.  PcUe  v.  Fird  NaiH  Bank,  etc,,  63 
Ind^  254 ;  Brooks  v.  AUen,  62  Ind.  401 ;  Carter  v.  Pomeroy,  30 
Ind.  438 ;  State,  exrel.,  v.  Blair,  32  Ind.  313. 

But  if  this  was  error,  it  was  harmless,  lor  the  reason  tliali 
when  proof  had  been  made  of  the  delivery  of  the  mortgage,  it 
would  then  undoubtedly  have  been  admissible  as  evidence. 

Counsel  for  appellant  have  referred  us  to  a  number  of  au- 
thorities to  establish  the  principle,  that  a  delivery  is  a  neces- 
sary part  of  the  execution  of  an  instrument.  This  is  too  plain 
a  proposition  to  need  the  citation  of  authorities. 

We  find  no  available  error  in  the  introduction  of  the  mort- 
gage as  evidence. 

None  of  the  other  assignments  of  error  have  been  discussed 
or  insisted  upon  by  counsel,  and  therefore  may  all  be  consid- 
ered as  waived. 

We  see  no  available  error  in  this  record*. 
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Peb  Cueiam. — It  is  therefore  ordered,  upon  the  foregoing^ 
opinion,  that  the  judgment  below  be,  and  the  same  is  hereby^ 
in  all  things  affirmed,  at  the  costs  of  appellants. 

Opinion  filed  at  May  term,  1881. 

Petition  for  a  rehearing  overruled  at  November  term,  1881. 


No.  8468. 

« 

Benson,  Adm'r,  v.  Liggett. 

From  the  Cass  Circuit  Court. 

D.B,MeOonnell,ioT  appellant. 

R.  Maget  and  K  0,  J2o88,  for  appellee. 

Woods,  J. — ^This  case  is  in  all  essential  respects  identical  with  BenuUf, 
Adm\  ▼.  Liggett,  ante,  p.  452,  and  on  the  authority  of  that  case  lA  a^tooild^ 
with  costs. 

Affifm^. 


No.  8674. 

Cole  v.  Matchett  et  al. 

From  the  Kosciusko  Circuit  Court. 

C.  CUmasM  and  A,  C  CUmans,  for  appellant. 
L,  H.  Haymond  and  JL  W,  Boyae,  for  appellees. 

HowK,  J. — In  this  case,  the  facts  alleged  in  the  appellant's  complaint^ 
and  the  question  for  decision,  are  substantially  the  same  in  every  material 
particular,  and  presented  in  the  same  manner,  as  those  which  were  fully 
considered  and  passed  upon  by  this  court  in  the  recent  case  of  Ward  y^ 
Haggard,  75  Ind.  381.  The  case  cited  was  approved  and  followed  in  Kdaey 
V.  McLaughlin,  76  Ind.  379.  The  cases  cited  are  decisive  of  the  case  now 
under  consideration.  The  court  did  not  err  in  sustaining  the  appellees' 
demurrer  to  the  appellant's  complaint 

The  judgment  is  affirmed,  at  the  appellant's  costs. 
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Jones  et  ux.  v.  McElwee. 


No.  8323. 
WiLBORN  ET  AL.  V.  StOCKEE,  Adm'B. 

From  the  Madison  Circuit  Court 

J,  A.  Harriaonf  B.  Laht^  W,  March  and  K  P,  StMaier,  for  appeUanti. 
M,  &  Bobinaon  and  J.  W,  LoveU,  for  appellee. 

WooDB,  J. — ^The  controlling  question  in  this  record  was  decided  advetMlj 
to  the  appellants  in  the  recent  case  of  Brannoek  y.  Slacker,  76  Ind.  658u 
The  judgment  in  this  case  is  therefore  affirmed,  with  costs. 


No.  8477. 

Jones  et  ux.  v.  McElwee. 

From  the  Tipton  Circuit  Court 

J.  W.  Bofnnaon  and  D.  Waugh,  for  appellants. 

J.  W.PlarkSfJ.  D. McQaren, B.  B. Beav4Jump,  0.  H.  Qiffwd,  B.  VmUand 
'J,  F»  Voile,  for  appellee. 

OODS,  J. — This  case  is  in  all  essential  respects  identical  with  the  case 
of  Jonea  y.  Parka,  ante,  p.  537. 
The  judgment  of  the  circuit  court  is  therefore  affirmed,  with  coets. 
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notes,  an  answer  that  the  notes  were  given  to  satisfy  a  judgment,  and 
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faction. To  prevent  satisfaction,  the  proposition  for  accord  must  be 
withdrawn  before  acceptance.  lb. 
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satisfaction  of  a  judgment  debt  discharges  the  debt,  and  satisfaction 
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ACTION  TO  QUIET  TITLE. 
See  Married  Woman,  2. 

ADMINISTRATOR. 

See  Decedents'  Estates;  Descent^  4;  Judgment,  3;  Mortgage,  9  to  12; 
Pleading,  13, 14;  Principal  and  Agent,  1 ;  Witness,  4. 

AFFIDAVIT. 

See  Criminal  Law,  8,  9, 10;  Liquor  Law,  6;  New  Trial,  2,  4;  Re- 
plevin, 7,  10. 

AGENT. 
See  Attornet,  4;  Principal  and  Agent;  Promise. 

AGREEMENT. 

See  Accord  and  Satisfaction,  1 ;  Contract,  3 ;  Mortgage,  13 ;  Prom- 
issory Note,  16;  Supreme  Court,  8. 

AMENDMENT. 

See  Execution;  Liquor  Law,  6;  Practice,  4;  Voluntary  Assign- 
ment, 3. 

APPEAL. 

See  Injunction,  2;  Supreme  Court,  6  to  8, 14, 15;  Unlawful  Deten- 
tion of  Land. 

(603) 
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APPEAL  BOND. 
See  Unlawful  Detention  of  Lanix. 

APPEARANCE. 
See  Supreme  Court,  10. 

'  ARREST  OF  JUDGMENT. 

See  Pleading,  8;  PRAcncE,  8. 

ASSAULT  AND  BATTERY. 
See  Criminal  Law,  4. 

ASSESSMENT  OF  TAXES. 
See  Taxes. 

ASSIGNMENT. 
See  MoRTQAOE,  2. 

ASSIGNMENT  OF  ERROBa 
See  Supreme  Court,  11,  12. 

ATTACHMENT  AND  GARNISHMENT. . 
See  Mortgage,  2. 

ATTORNEY. 
See  Supreme  Court,  10. 

1.  Court, — Gerk — Judgment — PaymenL — ^Prior  to  the  enactment  of  the 
act  of  March  9th,  1871*),  2  R.  S.  1876,  p.  17,  eveiy  attorney  waa  bound 
to  know  that  the  clerks  of  the  seyerai  circuit  courts  throughout  this 
State  were  not  authorized  to  receive  money  in  payment  of  judgment!, 
dues  and  demands  of  record  in  their  respectiye  offices. 

HiUegass  y.  Bender,  925 

2.  Same, — ^In  such  case,  payment  of  a  judgment  must  be  made  to  the 
judgment  creditor,  or  to  some  one  duly  authorised  to  act  for  him.  Ih. 

8.  Some, — Power  and  lAabUiiy. — The  general  power  and  liability  of  an 
attorney  for  a  defendant  cease  upon  the  entry  of  a  judgment  finally 
terminating  the  litigation,  and  do  not  include  the  payment  of  the 
judgment,  although  he  be  furnished  with  money  for  the  purpose.      /&. 

i.  Same, — Aoeni, — ^If  an  attorney  for  a  jud^ent  defendant,  prior  Uv 
March  9tn,  1875,  received  money  with  .which  to  pay  the  jadgment, 
and  paid  it  to  the  clerk  of  the  court,  acting  in  good  faith,  and  his 
client  or  principal,  with  full  knowledge,  acquiesc^  in  his  act,  he  was 
not  liable  as  attorney,  or  agent,  for  its  loss  by  the  insoiyeocy  Mid 
death  of  the  clerk.  '     Ih. 

5.  Same, — In  such  case,  to  fasten  upon  him  the  liability  of  an  attorney, 
for  ignorance  of  the  law,  a  consultation  touching  the  question  of  law, 
and  a  special  employment  to  make  the  payment  in  pursuance  of  his 
negligent  advice,  must  be  shown.  IK 

AUDITOR  OF  STATE. 
See  Insurance,  2. 

BAIL. 
See  Liquor  Law,  2;  Recognizance. 

BANK. 

See  Partnership,  4. 

National  Bank. — Right  to  Hold  Real  Estate. — A  national  bank  has  authority 
to  take  title  to  real  estate  in  discharge  of  indebtedness  previously  con- 
tracted. Turner  v.  Naei  Btmk,  etc.,  19 
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BANKRUPTCY. 
See  Promissory  Note,  4. 

BASTARDY. 

Insbmcticn  to  Jury, — HarmUas  Error, — Practice, — An  instrnction  to  ^e  jury 
in  bastardy^  that  ^^  there  is  but  one  question  for  you  to  determine  in 
this  casei  and  that  is,  is  the  defendant  the  father  of  the  bastard  child?'' 
is  erroneous ;  but  in  a  case  where  that  is  the  only  fact  really  in  con- 
troversy, and  all  other  necessary  facts  are  established  by  sufficient  evi- 
dence, without  conflict,  the  error  is  harmless,  and  not  available. 

J<m/es  V.  SiaJUy  ct  reL,  217 

BENEVOLENT  SOCIETY. 

1.  CerHfcaU, — Evidence, — Pretumplion, — In  an  action  upon  a  contract  for 
life  insurance  in  the  shape  of  a  certificate  of  membership,  reciting  that 
the  deceased  was  a  **  beneficiary  member  in  good  standing "  in  a  be- 
nevolent association,  and  that  upon  his  death  a  sum  nam^  would  be 
paid,  "provided  he  be  in  good  standing  when  he  dies,''  the  certificate 
IS  proof  of  the  good  standing  of  the  party  named  at  the  time  issued, 
and  such  standing  will  be  presumed  to  have  continued,  in  the  absence 
of  contrary  evidence.  «  Swprem/t  Lodge,  etc,  v.  JohMon,  110 

2.  Same, — Burden  of  Proof, — In  such  case  the  burden  was  on  the  societv 
to  show  that,  by  reason  of  his  conduct,  or  his  failure  to  comply  with 
the  regulations  or  requirements  of  the  society,  the  deceased  had  lost 
his  good  standing.  lb, 

8.  Same, — By-Law. — Notice  of  Assessment, — Under  the  by-law  of  such  so- 
ciety (for  which  see  opinion),  a  member  was  entitled  to  notice  of  as- 
sessment, before  he  could  be  suspended  for  non-payment;  and  proof  of 
service  or  giving  of  notice  involves  proof  of  contents.  lb. 

BILL  OF  EXCEPTIONS. 

1.  jBvxe^. — Exceptions,  How  Saved, — Exceptions  taken  during  the  progress 
of  a  trial,  under  the  Code  of  1852,  must  be  saved  in  bills  filed  at  the 
time,  unless  time  be  then  granted  bevond  the  term  for  filing  the  bill. 

Supreme  Lodge,  etc,,  v.  JoHnson,  110 

&  New  TriaL — Emdenos. — Upon  the  overruling  of  a  motion  for  a  new 
trial,  time  may  be  given  lor  filing  a  bill  containing  the  evidence.    J6. 

3.  Omisnon  of  Signature, — Power  of  Judge, — Correction  of  Beeord, — A  paper, 
purpoH;ing  to  be  a  bill  of  exceptions,  presented  to  the  judge  August 
22d,  1879,  examined  and  approved  and  filed  by  him,  but  not  signed, 
on  that  day,  did  not  become  a  part  of  the  record  by  his  adding  his 
signature  April  26th,  1880,  and  appending  an  explanation  of  his  omis- 
sion thereof,  the  term  having  closed  and  time  not  having  been  given 
in  term,  and  no  proceedings  being  had  by  notice  and  motion  for  the 
correction  or  amendment  of  the  record.  Firestone  v.  Firestone,  6S4 

4.  Time  of  Filing, — Praetioe, — Supreme  Court — Where  the  time  given  for 
the  filing  of  a  bill  of  exceptions  was  until  the  2d  day  of  the  succeeding 
term  of  the  court,  the  filing  of  such  bill  on  that  day  was  not  within 
the  time  granted^  and  such  bill  did  not  constitute  a  part  of  the  record 
on  appeal  to  the  Supreme  Court.  Erb  v.  Mbak,  569 

BOND. 

See  Corporation;  Esttopfel;  Liquor  Law,  1,  2,  4;  Pleading,  11;  Re- 
plevin, 17 ;  Township  Trustee  ;  Unlawful  Detention  op  Land. 

BONDS. 
See  City,  7,  8. 

BOUNTY. 
See  CoNTBACT,  4. 
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BBOEEIL 
See  Pbomissoby  Note^  25. 

BUBDEN  OF  PKOOF. 
See  Benevolent  Societt,  2;  Instruction,  13;  Pabtnebship,  201 

BUTLER  UNIVERSITY. 

See  COBPOKATIONS. 

BY-LAW. 
See  Benevolent  Society,  3. 

CASES  CRITICISED,  DISTINGUISHED,  AND  OVERRULED. 

1.  Dicta,  in  City  of  Delphi  v.  Evans,  36  Ind.  90,  criticijBed  upon  the  qaes- 
tion  of  street  improvements.  Oily  (f  Aurora  ▼.  Fat,  I 

2.  Nelson  v.  Johnson,  18  Ind.  329,  distinguished  as  to  relief  from  jadg- 
ments  taken  on  account  of  excusable  neglect 

FUkWugifxn  v.  JWferaon,  514 

3.  Vannoy  v.  State,  64  Ind.  447.  and  State  o.  Wilcox,  66  Ind.  557,  over- 
ruled as  to  legality  of  sales  of  intoxicating  liquors  made  between  date 
of  the  order  granting  and  the  date  of  issuing  the  license. 

KeiMT  V.  SbaU,  430 

4.  Miller  v.  Billingsly,  41  Ind.  489,  and  Durham  «.  Bischof,  47  Ind.  211, 
distinguished  as  to  demand  before  suit  in  certain  cases. 

Eodenbarger  v.  BramJUeUjilS 

5.  Beddinger's  Adm'r  v.  Joceljn,  18  Ind.  325,  and  Test  v.  Small,  21  Ind. 
127,  overruled  as  to  jurisdiction  of  justices  of  the  peace  in  replevin. 

Cfopple  V.  LUf  tSO 
CIRCUIT  COURT. 

See  Costs;  Fixtubes,  2. 

CITY. 
See  CoNSTrruTioNAii  Law,  1. 

1.  Damaaea. — Evidence. — Jury. — In  a  suit  agjainst  a  city  to  recover  dais- 
ages  for  unlawful  excavations  made  adjoining  the  plaintiff's  lot,  evi- 
dence showing  what  would  be  the  cost  of  a  wall  along  the  line  of  the 
plaintiff's  lot,  to  protect  it  from  caving,  is  admissible,  the  necessity  of 
such  a  wall  being  a  question  for  the  jury.  OUy  of  Aurora  v.  FcOf  1 

2.  Same. — OiJty  CcmneiL — DedaratioM. — Parol  evidence  of  the  proceedings 
of  a  cit^  council,  and  of  the  declarations  of  individual  memben 
thereof,  in  ordering;  the  grading  of  a  street,  is  not  admissible^  iintiJ 
some  valid  excuse  is  shown  for  not  producing  the  record  of  sudi  pro- 
ceedings. Jb' 

3.  Same. — ImprovemeTit  ofStreeto. — Statute  Construed. — Sections  3162  to  316^ 
R.  S.  1881,  apply  only  where  a  city  seeks  to  im{>rove  its  streets  at  the 
expense  of  the  abutting  owners,  and  do  not  limit  the  general  pNowen 
over  streets  conferred  by  other  provisions  of  law ;  and  where  a  city,  in 
the  exercise  of  its  general  powers,  and  at  the  expense  of  its  treasuiy, 
l^rades  a  street,  it  is  not  liable  to  adjoining  owners  for  oonseqaentitl 
injuries,  merely  because  it  fails  to  comply  with  the  requirements  of 
those  sections.  I^' 

4.  Same. — Qrading  Streets. — Earth  can  not  be  removed  from  a  street  ex- 
cept for  its  improvement,  nor  can  such  earth  be  used  by  a  city  except 
to  grade  that  street  or  others,  the  grading  of  which  is  part  of  the  same 
general  plan  of  improvement.  i^ 

5.  Same. — Adoption  of  Plan. — Where  the  common  council  directs  that  a 

Slan  of  improvement  for  S.  street  be  prepared,  which  is  accordingly 
one  and  reported,  and  the  action  of  the  council  thereon  appears  oa 
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its  record  in  these  words:  ''The  survey  and  plan  for  the  improve- 
ment  of  S.  street  by  J.  is  accepted/'  an  adoption  of  the  plan  is  suffi- 
ciently shown.  •  lb. 

d.  Same, — Oase  OrUieised, — ^While  the  question  actually  before  the  court  in 
City  of  Delphi  v.  Evans,  36  Ind.  90,  was  correctly  decided,  there  are 
many  expressions  in  the  opinion  in  that  case  which  can  not  be  main- 
tained, lb, 

7.  Loom, — SUUuJL$  Ckmslrued, — The  purchase  of  real  estate  by  a  city  on  a 
credit  of  ten  years  is  not  a  loan  within  the  meaning  of  the  statute,  B. 
S.  1881,  section  3159,  and  is  not  prohibited  thereby. 

CUy  of  Richmond  v.  McQirry  192 

8.  Same, — Implied  Po/wen. — Statute  Oonatrued, — Section  3106,  clause  4,  R  S. 
1881,  conferring  on  cities  the  general  power,  without  restriction,  to  pur- 
chase real  estate,  for  the  purpose  of  constructing  public  buildings  there- 
on, gives,  by  implication,  the  exclusive  right  to  determine  the  expedi- 
ency of  the  purchase,  the  power  to  purchase  on  credit,  and  also  to  issue 
its  negotiable  bonds  for  tne  purchase-money.  lb, 

9.  Imtmetion, — Proceedvnga  to  Open  Street  in  OUi(, — Damages, — Preiwnption, — 
The  act  of  March  17th,  1875,  forbids  an  injunction  against  the  open- 
ing of  a  street  in  a  city,  if  damages  have  b«en  assessed  and  tendered; 
and,  until  the  contrary  appears,  it  will  be  presumed  that  the  damages 
were  assessed  and  tendered.  Ooikey  v.  OUy  of  Qreensburgh,  zSS 

10.  Same, — City  CommMonen, — Notice, — Aaaeatm^enU, — It  would  not  be  cause 
for  injunction,  that  the  oaths  of  the  city  commissioners  were  not  en- 
dorsed on  their  certificates  of  appointment  according  to  law ;  nor  that 
the  commissioners  did  not  take  the  oath  of  office  required  by  law :  nor 
that  the  plaintiffs  did  not  have  notice  of  an  adjourned  meeting  oi  said 
commissioners,  at  which  the  assessments  were  made.  Ib» 

11.  Same, — Pleading. — Notice  of  Meeting  of  Cammienoners. — A  pleading  must, 
state  facts,  hot  legal  conclusions  merely.  The  averment,  that  the 
plaintiffs  did  not  have  notice,  does  not  exclude  the  idea  that  the  ap- 
pellant, one  of  the  plaintiffs,  was  notified.  If  she  had  notice  of  the- 
nrst  meeting,  she  was  bound  to  take  notice  of  the  adjournment.  If 
the  appellant  had  no  notice  of  either  meeting,  she  is  not  entitled  to  an 
injunction,  because  the  act  specially  provides  a  remedy.  J6.. 

12.  Same, — De  Facto  Officers. — OoUateral  Attack. — The  requirements  concern- 
ing the  oath  of  the  city  commissioners  is  directory.  If  not  sworn, 
they  were  de  facto  officers,  and  the  validity  of  their  acts  can  not  be-, 
questioned  collaterally.  lb. 

13.  Slreei  Bailway. — Legislative  Grant, — A  grant  of  authority  to  lay  and 
maintain  street  railway  tracks  upon  the  public  streets  of  cities  may 
be  conferred  by  the  Legislature,  either  in  express  words  or  by  necessary 
implication.  Eichels  v.  Evanaville,  etCy  B,  fV,  Co.y  £61 

14.  Same. — Murneipal  Corporation, — Poioer. — The  ordinary  and  incidental 
^  powers  of  a  municipal  corporation  are  not  broad  enough  to  include 
*  the  power  to  grant  to  a  street  railway  company  the  right  to  lay  tracks 

and  conduct  the  business  of  transporting  passengers  upon  and  over  the 
streets  of  the  municipality.  lb, 

15.  Oity  Chartere, — Power  of  Legislature  to  Amend, — The  L^islature  may,  by 
general  legislation,  alter  or  amend  the  special  charters  of  municipal 
corporations.  lb, 

16.  Same. — Intention, — Where  the  intention  of  the  Legislature  is  to  apply 
the  act  to  cities  organized  under  special  charters,  as  well  as  those  in- 
corporated under  general  laws,  that  intention  will  govern,  and  the  act 
will  be  deemed  the  law,  not  only  of  one  class,  but  of  all.  lb. 

17.  Same.^StattUe  Con8trued,—The  act  of  June  4th,  1861,  1  R.  S.  1876,  p.. 
754,  granting  the  right  to  street  railway  companies  to  locate  and 
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mBintain  tracks  upon  the  streets  of  cities,  applies  to  cities  organised 
under  a  special  charter.  /&. 

18.  Street  Bailtoay, — Damage  to  Property  Oumers, — ^A  horse  street  railwaj 
may  be  placed  and  operated  upon  the  streets  of  a  municipal  corpora- 
tion without  increasing  the  burden  of  the  servitude,  and  the  owner  of 
the  fee  is  not  entitled  to  compensation  because  of  such  use  of  the  streets 
upon  which  his  property  abuts.  lb. 

19.  School  Trustee. — Beaignatum, —  Vacancy. — Et/ecHon, — When  a  city  school 
trustee  resigns  his  office,  to  take  effect  at  a  future  day,  the  city  coancil 
may  elect  to  fill  the  vacancy  before  the  day  fixed  for  the  taking  effect 
of  the  resignation.  Leech  v.  State,  ez  reL,  570 

CITIES  AND  TOWNS. 

See  City;  Town;  Railboad. 

CITY  CHARTER. 

See  City,  16  to  17. 

CLARK^S  GRANT. 

Clarksoille. — Action  Against  Trustees  by  InhabUarUs. — PaHves, — ^A  citu«n  and 
taxpayer  of  the  town  of  Clarksville,  suing  for  himself  and  other  in- 
habitants thereof,  can  not  maintain  an  action  in  his  own  name,  for  the 
management  and  application  of  the  fund  belonging  to  the  town,  de- 
rived from  the  sale  of  lots,  under  the  direction  of  the  court,  neither 
the  corporation  nor  its  trustees  or  officers  being  made  parties,  and  tlw 
complaint  containing  no  allegation  of  any  official  default  or  detelio- 
tion  of  duty  on  their  part,  or  that  they  have  refused  to  sue. 

DoBoU  V.  Fhog,  SOI 
CLARKSVILLE. 

See  Clark's  Grant;  Town. 

CLERK  OF  CIRCUIT  COURT. 

See  Attorney  ;  Criminal  Law,  9. 

CO-EMPLOYEE. 

See  NsaLiaENCE,  1. 

COLLATERAL  ATTACK. 

fiee  CrrTy  12;  Judgment,  11 ;  Justice  of  the  Peace,  3;  Pbaciioi^  U; 

Voluntary  Absionment,  5. 

COMPROMISR 
See  Accord  and  Satisfaction. 

CONFESSION  AND  AVOIDANCR 
See  Pleading,  16. 

CONSIDERATION. 

€ee  ContraoTi  3;  Mortgage,  2,  9;  Promissory  Note,  3,  4,  25;  Vendor 

AND  Purchaser,  3,  4. 

CONSTITUTIONAL  LAW. 

£ee  Criminal  Law,  16 ;  LiquoR  Law,  1 ;  Town,  1 ;  Voluntary  As- 
signment, 3. 

1.  Cities  and  Towns. — Ordinance. — Section  1640,  R.  S.  1881,  which  forhids 
cities  and  towns  from  punishing  hy  ordinance  any  act  which  is  a  pub- 
lic offence  by  statute,  is  constitutional.  If  not  embraced  in  the  sub- 
ject expressed  in  the  title  of  the  act  of  which  it  forms  a  part,  it  is  at 
least  properly  connected  with  that  subject.  JeU  y.  OUy  cfBidimond^  316 

2.  Gravel  Hood  Aasessments. — The  act  of  March  2d,  1877,  authorizing  and 
validating  gravel  road  assessments  (Acts  1877,  Reg.  Seas.,  p.  72),  is 
constitutional.  Brown  ▼.  Eagle  Creek,  etc,  O,  B,  Co.,  491 
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OONTINUANCR 

See  SuBPCENA. 

CX)NTRACT. 

See  Benevolent  Society;  Master  and  Servant;  Mortgage,  3,  18; 
Pleading,  21;  Promise;  Promissory  Note,  6;  Telegraph  Com- 
pany ;  Vendor  and  Purchaser,  1,  2,  5. 

1.  Signed  Without  Utading. — MtarejpreserUation  of  Contents. — The  law  affords 
no  relief  to  one  who,  able  to  read,  signs  a  contract  without  reading  it, 
reposine  a  blind  confidence  in  representations  of  another,  whose  inter- 
est is  adverse,  as  to  the  contents  of  the  instrument. 

American  Ins.  Go,  v.  Me  Whorter,  1S6 

2,  Same, — Pleading, — Insurance  Note, — A  plea,  setting  up  such  misrepre- 
sentations as  a  defence  to  a  note  given  for  an  insurance  premium,  is 
not  made  eood  by  the  averment  that  the  company  never  delivered  a 
policy  to  tne  defendant,  and  that  he  had  never  seen  any  policy  of  in- 
surance issued  to  him.  lb, 

8.  Same, — Insurance, — Agreement  by  Agent  to  Issue  Poliey  a  Good  Gonsider- 
aiion, — Promissory  Note, — The  ajpreement  of  an  insurance  companv 
through  its  agent,  to  issue  a  policy,  is  binding  on  the  company,  and  is 
a  sufficient  consideration  for  a  note  given  for  a  premium.  lb. 

4.  Gonstruction, —  Unimportant  Parts  Sujpmressed, — GownJby  Bounties  to  Soldiers 
for  Particular  MegimenL — Enlistment  under  Offer  and  Service  in  Another 
BegimenL — It  is  a  rule  of  construction  that  a  contract  should  be  up- 
held rather  than  defeated.  Force  and  validity  will  be  given  to  all  its 
parts  and  terms,  if  possible,  but  comparatively  unimportant  parts 
will  be  dbregarded,  if  in  that  way  only  the  contract  can  be  sustained, 
especially  where  the  party  seeking  relief  has  performed  the  service 
required  of  him,  and  in  the  manner  required,  except  in  unimportant 
particulars,  which,  without  his  fault,  were  put  beyond  his  control.  A 
county,  authorized  thereto  by  law,  offered  counties  for  the  enlistment 
and  service  of  soldiers  in  the  69th  regiment  Indiana  volunteers.  A. 
accepted  the  offer  and  enlisted  for  that  regiment,  but^  without  his  con- 
sent, was  mustered  into  and  served  in  the  84th  regiment. 
Held,  that  he  was  entitled  to  the  bounty.  Hackleman  v.  Board,  etc,  1S9 

6.  Penalty, — Illegal  Gontraet. — A  penalty  can  not  be  recovered  for  the  fail- 
ure to  perform  an  illegal  contract      Rogers  v.  W,  U,  Telegraph. Go,,  169 

6.  Gontraet  of  Assumption. — Principal  and  Surety, — Subrogation, — Demand. — 
Promise, — B.  became  surety  for  W.  and  another  upon  a  note  for  the 
price  of  a  horse.  W.  afterwards  sold  his  half  interest  in  the  horse  to 
B.,  who,  in  consideration  thereof,  **  agreed  with  W.  to  assume  and  pay 
off  the  note."    B.  was  compelled  by  suit  to  pay  the  note. 

Held,  in  an  action  by  B.  against  B.,  that  he  could  recover  the  amount  so 
paid. 

Held^  also,  that  R.'s  promise  to  W.  inured  to  the  benefit  of  B.,  who,  having 
discharged  the  debt,  was  entitled  to  be  subrogated  to  the  right  of  ac- 
tion which  W.  would  have  had  against  R.  if  ne  had  paid  it  himself. 

Hdd,  also,  that  the  holder  of  the  note  might  have  sued  B.  upon  his 
promise,  but  the  fact  that  he  chose  to  sue  the  makers,  and  not  to  ac- 
cept B.'s  promise,  did  not  deprive  B.  of  the  benefit  of  the  promise. 

Held,  also,  that,  after  taking  judgment  against  the  makers,  the  holder  might 
still  have  accepted  and  sued  upon  B.'s  promise,  and,  by  paying  the 
judgment,  B.  became  subrogated  to  this  right  of  the  holder. 

Held,  also,  that  no  demand  by  fi.  was  necessary  before  bringing  the  action. 

Bodenbarger  v.  Sramblett,  £13 

7.  Executory  Gontraet  for  Sale  of  Goods. — Delivery  or  Offer  to  Deliver  to  Ven- 
dee,— Failure  to  AeeepL^^Meaxwre  of  Damages, — In  all  cases  of  contracts 

Vol.  78.-39 
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for  the  sale  of  personal  property  which  has  any  market  value,  the 
vendor  must  deliver  the  property  to  the  vendee,  or  must  do  such  acts 
as  will  vest  the  title  to  such  property  in  the  vendee,  or  as  would  have 
vested  the  title  in  him  if  he  had  consented  to  accept  such  property, 
before  such  vendor  can  maintain  an  action  against  the  vendee  for  the 
recovery  of  the  contract  price,  or  any  part  thereof;  and,  in  such  an 
action,  the  measure  of  the  vendor's  damages,  as  a  rule,  is  the  difier- 
ence  between  the  value  of  the  property  at  the'  time  of  the  vendee's 
refusal  to  accept  it  and  the  contract  price.  Fell  v.  MuUer,  SOT 

CONTRIBUTION. 
See  Pabtnebship,  16  to  18. 

CX)NVERSION. 
See  Pleading,  13  to  16 ;  Replevin,  1,  8 ;  Township  Tbustee. 

CONVEYANCK 
See  Deed;  Evidence,  5;  Mabbied  Woman;  Pabtnebship,  21* 

COVENANT. 
See  Deed. 

COPY. 
See  Evidence,  4;  Pleading,  11,  21. 

COPYRIGHT. 
See  Vendob  and  Pubchaseb,  3. 

CORPORATIONS. 

See  Bank;  Benevolent  Society;  City;  Mobtgaqe,  3  to  5;  Pabthsb- 

ship,  4, 12, 15. 

Builer  Univemiy, —  Suhsenpiion.  —  Bond. — Stockholder. —  Fleading. — ^W.  sub- 
scribed for  ten  shares  of  the  stock  of  The  Butler  University.  Instead 
of  paying  his  subscription  he  eave  a  bond  with  surety  as  a  borrower. 
In  an  action  upon  the  bond,  W.  answered,  1.  That  by  the  articles  of 
association  ana  by-laws  of  the  University  each  stockholder  is  entitled 
to  a  pro  rata  share  of  all  profits,  interest  and  accumulations  accruing  to 
it,  and  to  have  the  same  applied  to  satisfy  any  indebtedness  to  it  from 
him ;  that  large  donations  nad  been  made  to  it,  and  interest  and  profits 
collected,  so  that  W.'s  share  thereof  exceeds  the  sum  due  upon  the 
bond.  2.  That  the  subscription  was  made  upon  the  representation  by 
the  plaintiff's  agent,  that  the  subscriber  would  thereoy  acquire  two 
perpetual  scholarships  which  would  readily  sell  for  enough  to  pay  in- 
terest on  the  amount  subscribed,  relyinff  on  which  the  defendant  sub- 
scribed; that  since  that  time  the  plaintifi*  has  so  changed  its  rules  as 
to  make  admission  and  tuition  free,  thereby  rendering  the  defendant's 
scholarships  and  stock  of  no  value. 

Held,  that  the  charter  of  the  University  is  a  public  act,  and  it  prohibits 
the  distribution  of  its  funds  amongst  stockholders  and  requires  Uiem 
to  be  used  for  the  purposes  of  the  institution,  wherefore  the  first  answer 
was  bad. 

Held,  also,  that  because  the  second  answer  fails  to  allege  that  the  repre- 
sentations made  were  false,  and  because,  by  its  public  charter,  the  in- 
stitution had  power  to  make  its  tuition  free,  the  second  answer  was 
bad.  White  v.  BtUler  UnivertUtfj  585 

COSTS. 

Justice  of  the  Peace, — Judgment. — Qircuil  Court. — Statute  Construed. — Under 
section  70,  2  R.  S.  1876,  p.  627,  a  jud^ent  in  the  circuit  court  for  the 
recovery  of  property  sued  for  and  eight  dollars  damages  will  not  en- 
title the  defendant  to  costs,  against  whom  judgment  before  the  justice 
was  simply  for  the  recovery  oi  the  property  and  costs.     Reduction  of 
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the  judgment  must  be  ascertained  bj  a  comparison  of  the  judgments, 
and  not  the  verdicts.  BaUieti  v.  HumphreySf  S88 

COUNTER-CLAIM. 

See  Married  Woman. 

COUNTERFEITING. 
See  Criminal  Law,  17, 18. 

COUNTY  COMMISSIONERS. 
See  Highway,  6,  7. 

COUNTY  TREASURER. 
See  Taxes. 

COURTS. 
See  Criminal  Law,  9, 10;  Costs;  Fixtures,  2,  3;  Practice,  10, 11. 

CRIMINAL  LAW. 

See  Liquor  Law. 

1.  SaU  of  Meal  cf  Diseased  Animals, — SUitvie  Qmstrued. — ^To  constitute  an 
offence,  under  sec.  2070,  R.  S.  1881,  in  the  sale  of  meat  of  diseased  ani- 
mals, or  having  the  same  with  intent  to  sell,  it  was  intended  that  the 
sale,  or  intended  sale,  must  be  for  food,  and  that  the  defendant  must 
have  knowledge  of  the  bad  quality  of  the  meat.       Schmidt  v.  SiaUj  4^ 

2.  Same. — Pleading. — Indictment, — Where,  by  construction,  a  meaning  is 
put  upon  a  statute  defining  an  offence,  which  is  not  so  broad  as  the 
^neral  words  of  the  statute,  it  is  not  sufficient  to  charge  the  offence 
in  the  words  of  the  statute,  but  the  indictment  must  bring  the  case 
also  within  the  meaning  of  the  statute.  lb, 

3.  Former  Oonvietion. — Evidence. — It  is  necessary  for  one  who  relies  upon 
evidence  of  a  former  conviction  to  show  that  the  offence  for  which  he 
was  convicted  is  the  same  as  that  involved  in  the  prosecution  in  which 
the  evidence  is  offered.  Jenkins  y.  SUUe,  133 

4.  Same. — TranataripL — Omission  of  Warrant — Evidence, — Assault  and  Bair 
tery. — As  a  rule,  the  entire  record  of  a  cause  should  be  offered  in  evi- 
dence, and  not  mere  fragmentary  parts  thereof ;  but  the  omission  of 
the  warrant  from  the  transcript  of  a  judgment  of  conviction  for  an  as- 
sault and  battery,  before  a  justice  of  the  peace,  where  the  entries  show 
that  both  the  defendant  and  injured  person  were  present  when  the  case 
was  heard  and  determined,  is  immaterial.  lb', 

6.  Same, — Justice  <4  the  Peajce.— -Jurisdiction, — Statute  Ckmstrued. — Under  sec- 
tion 1637,  R.  S.  1881,  justices  of  the  peace  have  jurisdiction  to  try  and 
determine  all  cases  oi  misdemeanors  where  the  punishment  may  be  by 
a  fine  only.  lb. 

6.  Justice  of  the  Peace, — Jurisdiction, — Slaiute  Construed, — Under  the  pro- 
visions of  the  Revision  of  1881,  justices  of  the  peace  have  jurisdiction 
in  all  cases  of  misdemeanors  where  a  fine  i&  the  only  punishment  that 
mt^  be  inflicted,  though  imprisonment  in  the  county  jail  might,  but 
need  not  necessarily,  be  imposed.  State  v.  Oreekj  139 

7.  Suffering  Escape  of  Prisoner. — Indictment. —  Warrant, — Where  an  officer, 
whose  duty  it  is  to  have  the  custody  of  a  prisoner  charged  with  or 
convicted  of  an  offence  against  a  law  of  this  State,  negligently  suffers 
such  prisoner  to  escape  out  of  his  custody,  the  offence  oi  such  officer 
is  a  misdemeanor,  punishable  by  fine  only.  But  the  inapt  use  of  the 
adverb  "  feloniously,"  in  the  description  of  the  offence,  furnishes  no 
eround  for  quashing  the  indictment ;  nor  was  it  necessary  to  the  suf- 
ficiency of  the  indictment  that  it  should  char^  that  the  officer  had 
the  prisoner  in  his  custody  by  virtue  of  a  sufficient  warrant,  or  that  it 
should  set  out  a  copy  of  the  warrant.  State  v.  Sparks,  166 
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8.  Larceny, — Affidavit — Indidmerd, — Where,  upon  the  face  of  an  affidavit 
or  indictment,  the  property  alleged  to  have  been  stolen  appears  to 
have  been  personal,  the  failure  to  aver  that  the  proi)ert7  was  per- 
sonal affords  no  ground  of  objection  to  the  affidavit  or  indictment. 

MoutUjoy  V.  SUUe^  172 

9.  Samt, — iVeffump^toTi. — CUrk, — Signature, — Courts  take  judicial  notice  of 
the  names  and  signatures  of  their  officers,  and  where  the  word  "  clei^  " 
is  added  to  the  signature  attached  to  the  jurat  of  an  affidavit  in  a 
criminal  prosecution  in  the  circuit  court,  it  will  be  presumed  to  be 
the  signature  of  the  clerk  of  that  court.  Ih. 

10.  Same, — Seal, — JunU, — The  seal  of  a  court  need  not  be  attached  to  the 
jurat  of  an  affidavit  sworn  to  before  its  clerk,  and  to  be  used  only  in 
such  court.  lb. 

11.  Same. — Judgment, — Supreme  Court, — As  a  rule,  in  criminal  as  well  as 
in  civil  cases,  a  party  present  in  court  when  a  judgment  is  rendered 
against  him,  ana  failing  to  object  thereto,  can  not  complain  of  it  in 
the  Supreme  Court.  lb. 

12.  Vagrarvey. — Affidavit, — An  affidavit  charged  that,  on,  etc.,  at,  etc.,  "  J. 
C,  an  able-bodied  male  person,  who  has  arrived  at  years  of  discretion. 
was  then  and  there  unlawfully  found  without  any  visible  means  oi 
support,  and  then  and  there  unlawfully  found  loitering  and  idling  in 
and  about  the  saloon  of  F.  and  the  saloon  of  W.,  which  said  saloons 
were  then  and  there  tippling-houses,  *  *  without  being  there  en- 
gaged in  some  useful  employment,"  is  a  sufficient  charge  of  vagrancy 
in  a  prosecution  before  a  justice  of  the  peace,  under  the  act  of  1877, 
Acts  1877,  Spec.  Sess.,  p.  80.  SUxle  v.  Oiottmiu^  tSl 

13.  Same, — DupHdty. — Fleading. — Duplicity  is  no  ground  for  quashing  an 
affidavit  or  indictment.  i&. 

14.  Injuring  ToU-Oale, — Turnpike, — Highway, — JVesump^ton. — Instrudion*. — 
Evidence. — In  the  absence  of  the  evidence  given  upon  the  trial  of  a 
person  indicted  for  unlawfully  injuring  a  toll-gate,  2  R.  S.  1876,  p. 
479,  sec.  66,  instructions  correctly  defining  the  rights  of  the  travelling 
public  over  turnpikes  constructed  upon  existing  highways  will  be 
presumed  applicable  to  the  evidence.  Barker  v.  Staiey  259 

K.  PuHie  Offencee.— Statute  Gtmstrued.— Where  the  act  of  April  14lh,  1881, 
Acts  1881,  p.  174,  defines  an  offence  described  in  earlier  statutes,  it 
abrogates  the  provisions  of  such  statutes.  Johns  v.  Stale,  SS2 

IQ,  Same, — Dettecration  of  Sabbath, — Gonstilulional  Law. — ^The  95th  section  of 
the  act  of  April  14th,  1881,  Acts  1881,  p.  194,  does  not  grant  immuni- 
ties to  one  class  of  citizens  which,  upon  the  same  terms,  shall  not  be- 
long to  all,  and  is  constitutional  and  valid.  lb. 

17-  Omnierfeiiing, — Jurisdiction, — The  courts  of  this  State  have  jurisdic- 
tion, as  prescribed  by  statute,  to  punish  the- offence  of  counterfeiting 
the  coin  of  the  United  States  current  in  this  State.  Dashing  ▼.  StaUy  257 

18. .  United  States  Statutes  Construed, — Crimes. — Section  711  of  the  Revised 
Statutes  of  the  United  States,  construed  with  section  5328,  does  not 
divest  the  States  of  the  right  and  jurisdiction  to  enact  and  enforce 
their  own  criminal  laws,  though  the  acts  made  criminal  therebr 
might  also  be  made  criminal  by  the  laws  of  the  United  States.        lb. 

19.  Indictment, — New  Trial, — Evidence, — Where  the  evidence  fails  to  show 
that  the  defendant  is  guilty  of  the  offence  charged  in  the  indictment, 
his  conviction  will  be  contrary  to  law,  and  a  new  trial  must  be 
granted.  Stout  y.  /Skate,  4^2 

CROPS. 
See  Replevin,  12  to  15. 

CROSS  COMPLAINT. 
See  Marbied  Woman;  Mobtgaqe,  14;  Pleaoino,  20;  Practice  13. 
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DAMAGE. 

See  City,  1,  3,  9, 18;  Contract,  1;  Beed,  8;  Easeicent,  2;  Highway,  4; 
Master  ahdSebyant;  Neqlioence;  Township  Trustee,  2;  Trade 
Mark. 

DECEDENTS'  ESTATES. 

See  Deed,  1 ;  Descent;  Judgment,  3;  Mechanic's  Lien,  1;  Mortgage,  9; 
11;  Pleading,  13, 14, 15;  jPrincipal  and  Agent,  1. 

1.  Debts. — l!he  personal  estate  of  a  decedent  is  the  primary  fund  for  the 
payment  of  his  debts.  Chemdler  y.  Chandler^  417 

2.  tSame. — Heirs. — Without  administration,  an  action  can  not  be  main- 
tained affainst  the  widow  and  heirs  of  a  decedent^  by  a  creditor,  to  re- 
coYer  a  debt  due  from  the  decedent.  lb, 

3.  Same. — Vendof^s  Lien. — Pleading. — Ju^^menL — ^In  an  action  a^inst  s 
widow  and  heirs  of  a  decedent,  to  enforce  a  Yendor's  lien  against  the 
real  estate  of  a  decedent,  it  is  error  to  render  a  judgment  directing  the 
sale  of  the  real  estate,  without  first  exhausting  the  personalty,  unless 
the  complaint  aYers  the  insufficiency  of  the  personal  property  to  pay 
the  debt. 

Query:  Whether  an  action  will  lie,  by  a  creditor  of  a  decedent,  against  his 
widow  and  heirs  alone,  to  enforce  a  Yendor's  lien  for  a  debt  due  by  the 
decedent  on  the  purchase  of  real  estate.  lb. 

4.  Widow. — Expenses  rf  Funeral  and  Laxt  Sickness. — If  a  widow  accepts  or 
procures  the  entire  estate  to  be  deliYered  to  her  as  being  worth  less 
than  $500,  she  becomes  liable  for  the  reasonable  expenses  of  the  fu- 
neral and  last  sickness  of  the  deceased  husband.     Qreen  y.  Weever,  494 

5.  Praidiee. — Suiis  By  or  Against  ExeeutorSj  Administraiors  cr  Ouardians. — 
JPoaiies  as  Witnesses. — Under  the  first  proYiso  in  section  2  of  the  act  of 
March  11th,  1867,  defining  who  should  be  competent  witnesses  in  all 
suits  where  a  judgment  might  be  rendered  either  for  or  against  the 
estate  represented  by  an  executor,  administrator  or  ^ardian,  neither 
party  was  allowed  to  testify  as  a  witness,  unless  required  by  the  oppo- 
site party,  or  by  the  court  trying  the  cause.       Wrape  y.  SLoanpsonf  4^9 

DECLARATIONS. 

See  City,  2 ;  Promissory  Note,  5. 

DEDICATION. 

See  Highway,  1  to  5. 

DEED. 

See  Easement,  1;  Ejectiient,  1;  Married  Woman;  Mistake:  Part- 
nership, 21 ;  Bepleyin,  13  to  15 ;  Sheriff's  Deed  ;  Sheriffs  Sale; 
Vendor  and  Purchaser,  6,  7. 

1 .  Warranty.—Seisin.—Breaeh.-'Deeedentt^  Estates. — Parties. — Heir. — Where 
a  covenant  of  warranty  was  broken  in  the  lifetime  of  the  coYcnantee, 
and  possession  was  by  him  surrendered  to  the  holder  of  the  paramount 
title,  and  the  covenantee  has  died,  the  action  should  be  brought  by  the 
administrator  and  not  by  the  heir.  Wilson  v.  Peelle,  S84 

2.  Same. — Paramount  Title. — ComplainL — In  such  action  the  complaint 
must  show  that  the  title  to  which  possession  was  surrendered  was 
paramount  to  that  of  the  grantor  of  plaintiflf's  intestate  and  of  all 
other  persons.  lb. 

3.  Same. — Fee  Simple. — In  such  complaint  an  averment  that  the  para- 
mount title  was  in  fee  simple  imports  that  it  was  the  highest  and 
most  ample  of  all  estates.  lb. 

4.  Same. — Eviction. — Partition. — Evidence. — On  trial  of  such  action,  a  judg- 
ment in  a  partition  proceeding,  where  the  question  of  title  was  in 
issue,  is  competent  evidence  to  prove  the  eviction  of  the  covenantee, 
but  not  to  prove  the  paramount  title  by  which  he  was  evicted.        /&• 
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5.  Same, — lUal  EOate, — Pbstession, — Joinl  TenanL — ^A  deed  of  land  draws 
poBsession  to  the  grantee,  and  the  possession  of  one  joint  tenant  is  Uie 
possession  of  both.    The  title  of  neither  is  superior.  /&. 

6.  Same. — Sheriff's  Sale. — Where  a  deed  was  made  to  C.  and  H.,  and  the 
interest  of  C.  was  sold  and  conveyed  by  the  sheriff,  the  purchaser  did 
not  thereby  acquire  a  title  superior  to  that  of  H.,  nor  could  Cs  title 
by  lapse  of  time  have  become  superior  to  that  of  his  co-owner.        Ih, 

7.  Same, — Common  Source  of  IHUes, — Where  both  parties  claim  under  the 
same  thiid  person,  it  is  prima  fade  sufficient  to  prove  the  derivation  oi 
title  from  him  without  proving  his  title.  lb. 

8.  Soane. — Meajsure  of  Damaaes, — Set-Off, — Mesne  Prt^iU. — In  actions  for 
breach  of  the  covenant  of  seizin,  the  measure  of  damages  b  the  pur- 
chase-money with  interest,  without  the  right  to  set  off  the  mesne 
profits.  /&. 

DEFALCATION. 

See  P&OMiasoBY  Note,  13. 

DEFAULT. 

See  Judgment,  1,  3;  Pbactice,  12. 

1.  EffecL — ^As  a  general  rule,  a  default  admits  the  facts  stated  in  the  com- 
plaint, but  not  allegations  of  quantity  or  value.      Sta^  v.  Daxisy  1S8 

2.  Same, — Answer  in  D^ence  by  one  of  two  Defendants. — Where  one  of  two  de- 
fendants answer  a  defence  whicn  will  defeat  the  entire  action,  it  will 
inure  to  the  benefit  of  both,  although  one  suffers  a  default.  lb, 

3.  Same, — Separate  Defence. — Where  the  defences  are  dbtinct  and  sepa- 
rate, and  the  defence  pleaded  exonerates  one  defendant  only,  the  plain- 
tiff may  have  judgment  against  the  defendant  defaulted,  although  he 
fails  as  to  the  one  who  pleads.  lb. 

DEFECTS  CURED. 
See  Interrgoatories  to  Jury  ;  Practice,  8 ;  Bepleyin,  4 ;  Verdict. 

DELIVERY. 

See  Contract,  7 ;  Evidence,  7 ;  Promissory  Note,  21  to  24;  SHEHiFr^s 

Deed. 

DEMAND. 
See  Contract,  6;  Promise;  Replevin,  8, 17. 

DEMURRER. 

See  MoBTGAOB,  14 ;  PLEApma,  1  to  3,  7, 9, 10, 15, 19 ;  PBAcncB,  2,  3,  7, 

9;  Verdict. 

ISxutiee. — Exception. — An  exception  to  the  overruling  of  a  demurrer  most 
be  taken  at  the  time  of  the  decision.  It  is  not  saved  if,  at  a  subse- 
quent term,  the  party  announces  that  he  will  abide  by  the  demurrer, 
and  excepts  to  the  ruling  made  at  the  prior  term. 

American  Ins,  Co.  v.  Yoorieii^  tOB 

DEMURRER  TO  EVIDENCE. 
See  Replevin,  17. 

DEPARTURE. 
See  Pleading,  9 ;  Vendor  and  Purchaser,  6. 

DEPOSITION. 

See  Evidence,  2 ;  Promissory  Note,  23 ;  Supreme  Court,  11 ;  Wit- 
ness, 3. 

1.  I^uctice. — Motion  to  Suppress. — A  motion  to  suppress  a  deposition,  for 
any  objection  appearing  therein,  must  be  made  oef ore  entering  on  the 
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trial ;  and  where  such  motion  is  made  after  the  trial  la  commenced, 
for  an  objection  appearing  in  the  deposition,  and  is  sustained  by  the 
court,  it  18  an  error  for  which,  if  properly  saved  and  assignea,  the 
judgment  below  will  be  reversed.  McGinnis  v.  Uahe,  4^7 

2.  IVaetiee.—SupprGaed  DeposUion. — Harmiesa  Error, — Where  depositions 
have  been  suppressed,  and  the  ruling  is  complained  of  as  erroneous,  the 
error,  if  any,  will  be  considered  harmless,  when  the  record  shows  that 
the  suppressed  depositions  were  read  in  evidence,  on  the  trial,  by  the 
complaining  party.  Fell  v.  MuUer,  607 

DESCENT. 

See  Married  Woman. 

1.  lUegitimtUe  Child, — Heir, — Statule  Construed. — Under  the  provisions  of 
the  act  of  February  10th,  1853,  1  R.  S.  1876,  p.  410,  the  brothers  and 
sisters  of  an  intestate  take  his  estate,  as  heirs,  to  the  exclusion  of  his 
ill^itimate  child.  Borroughs  y.  Adams,  160 

2.  Second  or  Other  Subsequent  Wife, — Life-EsUUe, — The  proviso  in  section 
24  of  the  statute  of  descents  (section  2487,  B.  S.  1881)  limits  the  right 
of  a  second  or  other  subsequent  wife  in  the  lands  of  the  husband,  who 
has  no  children  by  her,  but  has  children  alive  by  a  previous  marriage, 
to  an  estate  in  fee  for  her  life  only  in  her  share  of  such  lands. 

Armstrong  v.  CaioiU,  476 

3b  Some, — Creditors  of  Husband, — Such  share  of  such  second  or  other  sub- 
sequent wife,  in  the  lands  of  her  husband,  is  held  by  her  during  l^er 
life,  and,  upon  her  death,  descends  to  his  children  by  a  previous  wife, 
free  from  all  demands  of  his  creditors.  lb, 

4.  Same,— Power  of  Administrator, — Petition  for  Sale  of  Beat  Estate, — Orders 
of  Court. — Jurisdiction. — Estoppel. — In  March,  1866,  A.  died  intestate, 
the  owner  in  fee  simple  of  certain  real  estate,  leaving  S.  A.,  his  widow 
by  a  second  marriage,  and  the  plaintiffs,  his  children  by  his  first  wife, 
as  his  heirs  at  law.  At  the  October  term,  1866,  of  the  court  of  com- 
mon pleas,  the  administrator  of  A.'s  estate  filed  his  petition  for  an 
order  to  sell  all  of  said  real  estate,  for  the  payment  of  the  decedent's 
debts,  of  which  petition  notice  was  duly  given,  in  the  mode  prescribed 
by  law.  Upon  the  hearing,  the  widow,  S.  A.,  made  default,  and  the 
plaintifis,  then  infants,  answered  by  their  guardian  ad  litem;  and  the 
•court  then  found  that  S.  A.  was  the  owner  of  a  life-estate  in  one-third 
of  said  real  estate,  and  ordered  that  the  whole  of  said  real  estate  be 
sold,  subject  to  her  said  life-estate.  On  November  24th,  1866,  S.  A. 
.  -consented  that  her  interest  in  the  real  estate  might  be  sold  at  the  same 
time  the  decedent's  interest  therein  was  sold,  under  the  order  of  the 
court,  agreeing  to  take  for  her  interest  such  allowance  as  the  court 
might  make  her  out  of  the  proceeds  of  such  sale.  On  February  23d, 
1867,  the  administrator  of  A.  sold  the  said  real  estate,  in  acconlance 
with  the  order  of  the  court  and  the  consent  of  S.  A.,  to  one  M.,  which 
sale  was  confirmed  by  the  court,  and  a  deed  was  ordered  to  said  pur- 
chaser. At  the  next  term  of  the  court,  the  adminbtrator  of  A.  filed 
his  petition,  praying  the  court  to  declare  the  interest  of  S.  A.  in  the 
proceeds  of  the  sale  of  the  real  estate,  toother  with  her  written  agree- 
ment to  accept  a  part  of  the  money  in  lieu  of  her  life-estate  therein ; 
and  the  court  found  the  value  of  her  life-estate  in  one-third  of  the 
proceeds  to  be  a  certain  sum  of  money,  which  was  fully  paid  by  the 
administrator  of  A.,  under  the  order  of  the  court,  and  accepted  by  S. 
A.,  in  full  satisfaction  of  her  interest  in  the  real  estate.  Tne  widow, 
8.  A.,  died  in  1875,  and  from  and  under  the  said  M.,  by  regular  con- 
veyances, the  defendants  claimed  title  to  all  said  real  estate. 

Mddy  that  the  foregoing  facts  constituted  no  defence  whatever  to  the  claim 
of  the  plaintins  to  the  one-third  of  the  real  estate  which,  upon  A.'s 
death,  descended  to  S.  A.  in  fee  simple  for  her  life  only,  and  which. 
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upon  her  death,  descended  in  fee  simple  to  the  plaintifis,  free  from  all 
demands  of  the  creditors  of  A. 

Held,  also,  that  the  administrator  of  A.  was  not  authorized  by  law  to  peti- 
tion for,  and  the  court  of  common  pleas  had  no  jurisdiction  to  oraer, 
the  sale  of  such  one-third,  for  the  payment  of  A.'s  debts. 

Hddf  also,  that  the  plaintiffs  were  not  estopped,  by  any  of  the  facts  afore- 
said, from  asserting  their  claim  and  title  to  such  one-third  pari  of  the 
real  estate,  when,  upon  the  death  of  S.  A.,  the  same  descended  to  them 
in  fee  simple.  Ih. 

DESCRIPTION. 

See  Ejectment,  1 ;  Landlord  and  Tenant,  2. 

DILIGENCE.  • 

See  New  Trial,  6. 

DISEASED  MEAT. 
See  Criminal  Law,  1,  2. 

DISMISSAL. 
See  Supreme  Court,  6  to  8. 

DUPLICITY. 
See  Criminal  Law,  13. 

DURESS. 

Threais, — Mere  an^y  or  profane  words,  or  strong  and  earnest  lan^age^ 
will  not  constitute  such  duress  as  will  relieve  a  party  from  his  con- 
tract ;  for  duress  by  threats,  which  will  avoid  a  contract,  only  exists 
where  such  threats  excite,  or  may  reasonabl;^  excite,  a  fear  of  some 
grievous  wrong,  as  bodily  injury  or  unlawful  imprbonment. 

Adams  v.  iSkniMer,  17S 
EASEMENT. 

See  Highway,  1  to  5. 

1.  OranL — iVcacpgjiion. —  Deed, — Evidence, — An  easement  is  a  way  at- 
tached to  an  estate,  belongs  to  the  estate  as  part  of  it,  and  not  to  the 
person  of  the  owner  of  the  estate,  and  a  grant  of  the  estate  passes  the 
easement,  though  not  specified  in  the  deea,  and  even  though  the  latter 
does  not,  in  terms,  convey  appurtenances.  Therefore,  where  title  to 
the  easement  is  claimed  as  having  been  acquired  by  prescription,  proof 
that  the  present  owner  of  the  estate  has  personally  enjoyed  it  for  the 
requisite  period  of  time  is  unnecessary.  It  is  sufficient  that  it  has 
been,  during  that  period,  attached  to  the  estate  of  which  he  is  now 
seized.  Bess  v.  jT^ompam,  90 

2.  Same, — Highway. — Action  for  Damages. — A  private  easement  may  ex- 
ist in  a  way  which  is  also  a  public  highway,  and  it  does  exist  when- 
ever the  lands  are  so  situated,  with  reference  to  the  highway,  that  the 
use  of  the  latter  is  necessary  for  access  to  the  land.  In  such  case,  the 
owner  of  the  land  can  maintain  a  suit  for  damages  for  obstruction  of 
the  highway.  Ih, 

3.  Same. — Instruction. — Private  and  Public  Way, — Obstruction, — In  such 
case,  when  the  fact  of  obstruction  by  the  defendant  is  not  disputed  on 
the  trial,  the  complaint  containing  a  paragraph  for  obstructing  a 
private  way,  and  another  for  obstructing  a  public  way,  necessary  to 
approach  the  plaintiff's  lands,  an  instruction  to  the  jury  is  not  avail- 
able error,  which  declares  that  "The  question  for  you  to  determine  is, 
has  the  plaintiff  the  easement  by  prescription,  claimed  by  him  in  the 
first  paragraph  of  his  complaint,  or  the  special  interest  in  the  high- 
way, claimed  in  the  second  paragraph  of  his  complaint?  If  yon  find 
that  he  has  either,  your  verdict  should  be  in  his  favor."  /&. 
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EJECTMENT. 

1.  Sher^'a  Sale, — Deed. — Descriptifm. — A  defendant  m  an  action  of  eject- 
men  t,  who  claims  title  through  a  sheriff's  sale,  can  not  maintain  it 
unless  the  sheriff's  deed  describe  the  land  in  dispute. 

O088  Y.  MeadorSf  6fS8 

2.  Somt. — Efsidence. — Forcible  Entry  and  Detainer. — In  such  action  it  is  not 
necessary  for  the  plaintiff  to  prove  a  forcible  entry  and  detainer.    lb, 

3.  Same. — Power  of  Attorney. — A  power  of  attorney,  executed  by  A.  to  B., 
authorizing  the  latter  to  lease,  mortgage  or  sell  the  land  of  the  former 
in  order  to  pay  his  debts,  does  not  authorize  the  latter  to  take  and  hold 
possession  of  the  land  in  opposition  to  the  former's  wishes.  lb, 

ELECTION. 
See  City,  19. 

EMPLOYER  AND  EMPLOYEE 
See  Master  and  Servant  ;  Nbqligence,  1  to  3. 

ESTOPPEL. 

See  Descent,  4;  Highway,  3;  Partnership,  2, 5;  Pleading,  10. 

Guardian  and  Ward. — Bond. — Sureties, — The  sureties  upon  a  guardian's 
bond,  executed  by  them  and  their  principal  to  obtain  an  oraer  to  seK 
real  estate  of  his  wards,  after  he  has  sola  the  real  estate  and  received 
the  money,  are  estopped  to  deny  that  their  principal  had  in  fact  been 
appointed  guardian  of  such  wards.  Qray  v.  State,  ez  reL,  68 

EVICTION. 

See  Deed,  4;  Landlord  and  Tenant,  7. 

EVIDENCE 

See  Benevolent  Society;  Bill  op  Exceptionb,  2 ;  City,  1, 2;  Criminal- 
Law,  3,  4,  14,  19 ;  Deed,  4 ;  Easement  ;  Ejectment,  2 ;  Fixtures, 
1  to  3;  Instruction,  1,  4,  9, 12, 13;  Insurance.  2;  Judgment,  1,  2,. 
17;  Justice  of  the  Peace;  Landlord  and  Tenant,  4,  5;  Mort- 
gage, 1,  8 ;  Negligence,  5 ;  New  Trial,  3  to  7 ;  Partnership,  6,. 
10, 11, 12;  Payment;  Practice,  6;  Promissory  Note,  5,  6, 16, 17, 
24;  Real  Estate,  Action  to  Recover;  Recognizance,  4;  Re- 
plevin, 8, 10, 13, 16 ;  Supreme  Court,  1  to  5, 9, 13, 16 ;  Vendor  and- 
Purchaser,  7 ;  WrrNESs. 

1.  Experts, — Comparieon  of  Handwriting. — Evidence  to  prove  the  signature- 
to  papers,  with  a  view  to  comparison  by  experts  with  the  signature  in 
dispute,  is  not  admissible.  The  comparison  by  experts  is  confined  to- 
papers  in  the  case  which  the  party  is  estopped  to  deny,  and  such  oth- 
ers as  he  admits  to  be  genuine.  Haaeard  v.  Vickeryf  6^ 

2.  Sktme. —  Witness. — Deposition. — Where  a  witness,  testifying  by  deposi- 
tion, states  that  he  has  seen  the  notes  sued  on,  and  has  a  copy  of  it,, 
which  he  produces  and  makes  a  part  of  his  deposition,  his  name  ap- 
pearing as  attesting  witness,  he  sufficiently  identifies  the  note  in  suit,, 
that  he  may  say  whether  or  not  the  alleged  maker  executed  it,  to  his- 
knowledge.  lb. 

3.  Same. — Transcript  of  Judgment  of  St^eme  Court. — In  an  action  on  am 
appeal  bond,  eiven  on  an  appeal  to  the  Supreme  Court,  a  certified 
transcript  of  the  judgment  of  that  court  is  competent  evidence. 

Craig  v.  Eneey,  I4I 

4.  Eecord. — Copy. — A  record  of  another  State,  not  judicial,  may  be  proved 
by  a  sworn  copy.  Hall  v.  Bishop^  370 

5.  Same. — Tax  List. — Fraudvleni  ConveyoTice. — The  original  sworn  list  of 
property  made  for  taxation  is  admissible  against  the  party  making  it^ 
and  a  certified  copy  is  not  necessary.    Such  list  is  not  irrelevant  in  & 
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suit  broaght  against  him  to  set  aside  a  conyeyanoe  on  the  ground  that 
it  was  made  to  defraud  his  creditorsi  if  it  tends  to  show  that  he  did 
not  receive  for  the  conveyance  the  consideration  claimed.  Ik 

6.  Same. — Officer. — Deputy, — The  official  character  of  a  person  may  be 
proved  by  parol.    So  also  that  he  was  the  deputy  of  an  officer.         lb. 

7.  Mortgctoe. — Special  Non  Est  FouAum. — Delivery. — Pmelice. — jBarmtes  Er- 
ror.— tfpon  trial  of  an  issue  formed  upon  an  answer  of  non  eA  factum^ 
denying  only  the  delivery  of  a  mortgage  sued  on,  it  is  harmless  error 
to  permit  the  plaintifi'to  introduce  the  mortgage  in  evidence  and  then 
maKe  proof  of  its  delivery.  Delivery  is  a  necessary  part  of  the  execu- 
tion of  a  written  instrument.  Kusler  v.  OrcfoUf  6^ 

J8.  Scone. — Tranacript. — PUieita. — Foreign  Jwdffmeni. — It  is  not  error  to  re- 
fuse to  admit  in  evidence  a  transcript  of  a  judgment  rendered  in  an- 
other State,  which  contains  no  placUa  and  does  not  show  the  date  of 
the  jud^ent,  and  does  not  proiess  to  contain  a  complete  copy  of  the 
proceedings  in  the  case.  Ih. 

EXCEPTION. 

See  Bill  of  Exceptioks;  Demurrer;  Practtice,  3. 

EXECUTION. 

See  Real  Estate,  Action  to  Becover  ;   Redemption  ;  Beoognizange^ 

2,  6 ;  Beplevin,  17 ;  Sheriff's  Sale. 

JSherijTs  Bietum. — Amendment. — It  is  lawful  for  one  who,  as  sheriff,  executed 
process,  to  amend  his  return,  by  leave  of  the  court,  even  after  the  ex- 
piration of  his  term  of  office.  Turner  v.  First  NatH  Bemk,  etc,  19 

EXECUTOR. 
See  Decedents'  Estates,  5. 

EXECUTORY  CONTRACT. 
See  Contract,  7. 

EXHIBITS. 
See  Pleading,  11,  21. 

EXPERTS. 
See  Evidence,  1,  2. 

EXTENSION  OF  TIMK 
See  Promissory  Note,  6, 10. 

FACTOR. 

.1.  Lien. — One  who  carries  on  the  business  of  slaughtering  hogs,  and  cur- 
ing, storing  and  selling  the  product,  as  well  for  himself  as  for  others, 
and  makes  advances  to  such  customers,  continuously  holding  posses- 
sion of  their  product  until  he  sells  it,  is  a  factor,  and  has  a  hen  on 
the  product  of  the  customer,  for  services  and  advances. 

Shaw  V.  Ferffuson,  54? 

2.  Scone. — Measure  of  Damages. — Where  a  factor  sells  the  property  of  his 
principal,  on  which  he  has  a  lien  for  services  and  advances,  he  may 
retain  the  amount  of  his  lien  out  of  the  proceeds,  whether  the  sale  be 
authorized  or  tortious,  and  he  is  liable  (no  question  being  made  about 
the  price  obtained)  only  for  the  balance.  lb. 

FEE  SIMPLR 
See  Deed,  3. 

FENCE. 
See  Railroad. 
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FINDING. 
See  Mortgage,  7 ;  Practice,  1,11;  Special  Finding. 

FIXTURES. 

!.•  BepUmau — Euidenee, — Stave  Machine, — Gria  MilL^-Lme  Shaft, — In  an 
action  of  replevin  for  possession  of  a  stave  machine,  consisting  in  part 
of  a  line  snaft  connecting  it  with  a  grist  mill,  evidence  tending  to 
show  that  the  machine  was  set  up  under  an  adjoining  shed,  so  that  by 
means  of  belting  it  could  be  run  oy  the  steam  engine  in  the  mill ;  that 
the  line  shaft  was  hung  from  joists  in  the  mill,  and  that  the  rest  of 
the  machine  was  not  attached  to  the  real  estate,  justified  a  finding 
that  the  line  shaft  was  personal  property.      BallieU  v.  Humphreys,  388 

2.  Same, — Oircuit  Qmrt,— Justice  of  the  Peace, — Title  to  Real  Estate, — Jum- 
didiaa, — In  such  case,  objection  under  section  11,  2  B.  S.  1876,  p.  607, 
that  the  justice  of  the  peace  had  not  jurisdiction  of  the  action,  because 
the  title  to  lands  came  in  question,  ceased  to  be  an  objection  when  the 
cause  reached  the  circuit  court,  on  appeal.  Ih, 

S-  Same, — Pleading, — Ptaetice, — In  such  case,  in  the  circuit  court,  under 
section  34,  2  B.  S.  1876,  p.  612,  the  defendant,  without  plea,  was  enti- 
tled to  show  that  the  articles  sued  for  as  personal  property  were  fix- 
tures, lb. 
4.  Same, — Instruetian. — In  such  case,  the  trial  court  correctly  refused  to 
instruct  that  if  the  shaft  was  bolted  on  and  fastened  securely  to  the 
joists  of  the  mill,  it  was  a  part  of  the  real  estate  on  which  the  mill 
was  situate.  lb, 
6.  Mortgage. — A.,  in  possession,  but  not  the  owner,  of  a  flouring  mill, 
was  permitted  by  the  manufacturers  of  machinery  to  put  into  and 
annex  to  it,  in  such  a  temporary  manner  as  to  admit  of  removal  with- 
out injury  to  the  mill,  certain  machinery  which,  if  found  satisfactory, 
after  sixty  days'  trial,  was  to  become  his  property  upon  giving  his 
notes  for  the  price  and  notice  of  his  acceptance  of  the  machinery. 
The  mill  and  real  estate  were,  at  the  time,  subject  to  two  mortgages. 
A.  refused  to  accept  the  machinery  or  give  his  notes  as  he  had  agreed, 
and  when  he  quit  possession  the  machinery  remained  in  the  mill,  a 
tenant  taking  possession. 

JHeldy  that,  as  between  the  manufacturers  and  the  mortgagees,  the  ma- 
chinery was  part  of  the  real  estate,  and  subject  to  the  mortgages. 

Jdamillon  y.  Huntley,  6X1 

FOBCIBLE  ENTBY  AND  DETAINEB. 
See  Ejectment,  2. 

FOBECLOSUBE. 
See  Judgment,  11 ;  Married  Woman,  2 ;  Mortgage  ;  Pleading,  6. 

FOBEIGN  JUDGMENT. 
See  Evidence,  8. 

FOBGEBY. 
See  Promissory  Note,  6. 

FOBMEB  ADJUDICATION. 
See  Master  and  Servant,  2. 

FOBMEB  CONVICTION. 
See  Criminal  Law,  3. 

FBAUD. 

See  Contract,  1,  2;  Instruction,  4;  Insurance,  1;  Promissory  Note, 
11  to  14,  16  to  19;  Vendor  and  Purchaser,  1,  2. 

Allegations  and  Proof. — ^The  facts  necessary  to  establish  fraud  must  be 
allured  and  proved  by  the  party  who  relies  upon  it. 

Howe,  etc.,  Co,  v.  Brown,  X09 
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FRAUDULENT  CJONVEYANCE. 
See  Evidence,  5. 

GATEWAY. 
See  Highway,  6,  7,  • 

GENERAL  DENIAL. 
See  Promissory  Note,  2. 

GIFT. 
See  Promissory  Note,  21. 

GRAIN  BROKER 
See  Promissory  Note,  25. 

GRANT. 
See  City,  13, 15;  Easement. 

GRAVEL  ROAD. 
See  Constttutional  Law,  2. 

GUARDIAN  AD  LITEM. 
See  Supreme  Court,  10. 

GUARDIAN  AND  WARD. 
See  Estoppel  ;  Taxes. 

HABEAS  CORPUS. 
See  Recognizance,  4. 

HANDWRITING. 
See  Evidence,  1,  2. 

HARMLESS  ERROR 

See  Bastardy  ;  Deposition,  2 ;  Evidence,  7 ;  Instruction,  7 ;  Plead- 
ing, 2;  Practice,  2, 13;  Real  Estate,  Action  to  REOOVXRy  1,  3; 
Recognizance,  6 ;  Supreme  Court,  4,  14, 16. 

HEARSAY. 
See  Promissory  Note,  24. 

HEIR 

See  Decedents'  Estates,  2,  3;  Deed,  1 ;  Descent;  Judgment,  3;  M& 
CHANic's  Lien;  Mortgage,  9  to  12;  Will. 

HIGHWAY. 
See  Criminal  Law,  14;  Easement;  Private  Way. 

1.  Prescription. — DediccUion. —  User. — User  for  twenty  years  constitutes  a 
road  a  public  hiehwav,  but  user  for  a  less  period  may  so  constitute  it 
by  dedication,  all  that  is  required  being  the  assent  of  the  owner  of  the 
soil  to  the  public  use,  and  the  enjoyment  of  such  use  for  such  a  period 
that  public  accommodation  and  private  rights  would  be  materially  af- 
fected by  a  denial  or  interruption  of  the  enjoyment.  Bossy.  Thompeon,  90 

2.  Same, — Acceptance. — An  acceptance  by  the  public  of  such  way  is  shown 
by  long  continued  user,  grading,  macadamizing,  bridging,  or  the  like. 

lb. 

3.  Same. — Estoppel. — Where  the  owner  of  land  through  which  a  way  rnns 
knows  that  another  is  making  costly  improvements,  in  the  faith  that 
the  way  is  public,  and  offers  no  objection,  he  is  estopped  from  assert- 
ing that  the  way  is  not  public.  Ih. 

4.  Same. — Damages. — Injunction. — One  whose  only  mode  of  access  to  his 
real  estate  is  being  interrupted  by  unlawful  obstructions,  may  arrat 
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the  injury  by  injunctioiiy  and  he  may  recover  damages  merely  nomi- 
nal, not  being  bound  to  wait  until  the  injury  is  fully  consummated 
and  actual  damages  have  accrued.  lb, 

-5.  Same. — Dedieaiion. — IntejUion, — Pretmnption, — Intention  by  the  owner 
of  the  soil  to  dedicate  a  way  to  public  use  must  appear  by  proof,  but 
it  will  be  presumed  against  the  owner  of  the  soil,  when  the  easement 
has  been  enjoyed  by  the  public  during  a  period  corresponding  with 
the  limitation  of  real  actions,  fixed  by  statute.  lb, 

^.  Gateway, — Act  of  1858, — Board  of  Commissioners, — A  highway  laid  out 
by  the  board  oi  commissioners  of  a  county  in  1835,  and  used  bv  the 
public  and  worked  and  controlled  by  the  road  supervisor,  could  not 
tie  changed  into  a  gateway  by  order  of  the  board  of  commissioners  in 
1859,  such  authority  being  vested  exclusively  in  the  township  trustees 
by  the  act  of  June  17th,  1852,  1  R.  S.  1852,  p.  307.     Webb  v.  Oarr,  4^6 

7-  Same, — Act  of  1869, — Saving  Clause, — Slaiute  Construed. — In  such  case 
the  petition  presented  to  the  commissioners  at  the  June  term,  1859, 
and  granted,  was  not  saved  by  the  saving  clause  of  the  act  of  March 
5th,  1859,  Acts  1859,  p.  113,  in  force  August  6th,  1859,  so  as  to  author- 
ize an  order  of  the  board  at  the  September  term,  1859.  lb, 

HUSBAND  AND  WIFE. 
See  Judgment,  12 ;  Mabbied  Woman  ;  Pabtnebship,  13, 14 ;  Beplzvin, 

5 ;  VOLUNTABY  ASSIGNMENT,  1. 

INDICTMENT. 
See  Cbiminal  Law,  2, 7,  8, 19. 

INFANT. 
See  Supbeme  Coubt,  10. 

INFORMATION. 
See  LiQUOB  Law,  6. 

.    INJUNCTION. 
See  City,  9  to  11;  Highway,  4;  Pleading,  9;  Tbade  Mabk. 

1.  Bemedy  at  Law, — ^Where  there  is  an  adequate  legal  remedy,  an  injunc- 
tion will  not  be  granted.  Gaskey  v.  City  of  Greensburgn,  2SS 

2.  Beferee, — AppeaL — Injunction  is  not  the  proper  remedy  to  prevent  a 
referee  appointed  to  take  evidence  from  proceeding  to  the  discharge 
of  his  duties.    An  appeal  is  necessary.  Shoemaker  v.  AxteU,  561 

3.  Same. — Legal  Bemedy, — Equitable  Belief. — Where  a  party's  legal  remedy 
is  perfect  and  complete,  equitable  relief  will  not  be  granted.  The 
principle  remains  as  it  was  when  actions  at  law  and  suits  in  equitv 
were  distinct.  lb. 

4.  Supreme  Court, — Jurisdiction, — ^The  Supreme  Court,  by  virtue  of  section 
1147,  B.  S.  1881,  has  jurisdiction  to  issue  an  injunction  forbidding  the 
enforcement  of  a  judgment  below,  pending  an  appeal  therefrom,  when 
necessary  to  maintain  the  statu  quo.  Leech  v.  Stale,  ex  rel.j  570 

INSOLVENCY. 
See  MoBTGAGE,  9, 11. 

INSTRUCTION. 

See  Baotabdy;  Cbiminal  Law,  14;  Easement,  3;  Fixtubes,  4;  Land- 
TjOkd  aot)  Tenant,  7 ;  Pabtnebship,  22;  Pbivate  Way,  2;  Recog- 
nizance, 5,  6 ;  Supbeme  Coubt,  4 ;  Vendob  and  Pubchaseb,  4. 

1.  JVoetioe. — Evidence, — It  is  the  duty  of  the  court,  by  instructions,  to 
construe  record  and  other  written  evidence  in  the  cause,  and  to  state 
its  ejQect.  Turner  v.  First  NaiH  Bank,  etc,  19 
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2.  Pivetiee. — There  is  no  error  in  an  instruction  to  the  jary  whidi,  an- 
nouncing no  legal  proposition,  merely  states  the  nature  of  the  plain- 
tiff's claim.  Bow  v.  Thonqtmm,  90 

3.  jSSome. — Praatiot, — In  order  to  save  any  question  in  leference  to  instruc- 
tions, under  sections  324-^  of  the  Code,  it  must  appear  that  the  same 
were  filed.  Supreme  Lodge,  etc,  y.  Johnson,  110^ 

4.  Same, — FnxvMieni  BepreaerUaiions. — Evidenee. — Where  a  representation 
charged  to  be  false  and  fraudulent  was,  that  the  plaintiff  was  indebted 
to  the  defendant  in  a  certain  sum,  and  there  was  evidenoe  tending  to 
prove  that  the  plaintiff  was  in  fact  so  indebted,  the  court  properly 
instructed  the  jury,  that,  if  they  believed  such  facts  to  exist,  their 
finding  must  be  for  the  defendant,  upon  the  question  of  fraud. 

Adams  v.  iSbvi^er,  J75 

5.  Same. — Motion  for  New  Trial, — I^xuHee, — The  instructions  asked  for, 
and  refused  by  the  court,  can  not  be  made  a  part  of  the  record  of  a 
cause  by  merely  copying  them  in  the  motion  for  a  new  trial.  Ih. 

6.  S(fme. — Supreme  Court.  —  Praclice.  —  Where  an  instruction  is  gireOf 
which  states  the  law  correctly,  as  far  as  it  goes,  and  the  only  objection 
to  it  is,  that  it  does  not  contain  a  full  statement  of  the  law  applicable  to 
the  case,  the  objecting  party  can  not  make  siich  objection  available  in 
the  Supreme  Oourt,  bv  excepting  to  the  instruction  given ;  but,  in 
such  case,  he  must  as^  the  trial  court  for  an  additional  instruction, 
to  supply  the  supposed  omissions  in  the  one  given,  and,  if  such  addi- 
tional instruction  is  refused,  he  must  see  that  it,  as  well  as  the  one 
ffiven,  is  made  part  of  the  record  in  one  of  the  modes  prescribed  by 
law.  iL 

7.  Disregard  of  Issue. — Harmless  Error. — Where  an  instruction  of  the  court 
is  confined  to  an  affirmative  defence,  in  disregard  of  the  genenj  d^al 
pleaded,  the  error  will  be  deemed  harmless,  there  being  no  conflict  in 
the  evidence,  or  dispute  in  the  case,  except  in  reference  to  the  affirm- 
ative issue.  Browning  v.  Hightj  tS7 

8.  Soane. — Jury. — Presumption. — It  is  not  to  be  presumed,  on  appeal,  that 
the  jury  misunderstood  the  meaning  of  an  instruction.  Ih. 

9.  EMenee. — Issues. — Pradice, — Supreme  OourL — ^An  instruction,  which  is 
not  applicable  to  any  evidence  admissible  under  the  issues,  is  erron- 
eous, and  will  reverse  the  case,  although  the  evidence  is  not  in  the 
record.  Chtes  v.  Bales,  t85 

10.  Beference  to  Complaint  in  General  Terms. — Practiee. — In  an  instruction 
submitting  an  issue  arising  upon  the  sale  and  pavment  for  eJeven 
mules,  a  reference  to  the  mules  as  a  "lot  of  mules,  without  indicat- 
ing the  number  designated  in  the  complaint,  was  not  too  general.  The 
complaint  containing  the  precise  number  was  already  b^ore  the  juiy, 
to  aid  the  reference  to  it  with  exactness.  Anderson  v.  Donnm,  SOf 

11.  Practice. — The  error  of  an  incorrect  instruction  to  the  jury  is  not  cured 
by  giving  another  which  states  the  law  correctly,  unless  the  erroneous 
instruction  be  expressly  withdrawn.  Uhl  v.  Btngamany  SSS 

12.  Puetioe. — It  is  not  error  to  refuse  to  give  an  instruction  which  is 
not  i^plicable  to  the  case  made  by  the  evidence.     Leary  v.  Meier,  S9S 

13.  Same. — Proof  of  AverrnerUs  in  Different  Paragraphs  <^  ComplainL — Burden 
of  Proof. — Where  the  complaint  consists  oi  more  than  one  paragraph, 
it  is  proper  for  the  court  to  instruct  the  jury  that  the  burden  is  upon 
the  plaintiff,  and,  to  entitle  him  to  recover,  he  must  prove  by  a  lair 
preponderance  of  the  evidence  all  the  material  averments  in  some  one 
of  the  paragraphs  of  the  complaint  Such  an  instruction  does  not  in- 
form the  jury  that  proof  of  one  paragraph  entitles  him  to  recover  on 
all  of  them.  /ft. 
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14.  iSbme.— A  party  desiring  farther  instructions  apon  a  question  of  lair 
must  ask  for  them.  HaUon  y.  JoneB,  4^6^ 

INSURANCE. 

See  CoMTRACTi  2,  3;  Vendor  and  Purchaser,  3,  4. 

1.  IVomisaory  Note, — Fraud, — Pieading. — In  an  action  by  an  insurance  com- 
pany upon  a  promissory  note,  given  for  premiums  on  insurance,  an 
answer  is  good  which  avers  false  representations  of  existing  facts- 
affecting  the  responsibility  of  the  company  and  its  ability  to  fulfil  its 
contracts,  made  by  its  aeent  as  to  matters  presumed  to  be  within  his 
knowledge,  and  of  which  the  defendant  was  ignorant,  whereby  the 
defendant  was  injured.  American  Ins.  Co.f  etc,  y.  Pressdl,  442 

2.  Samt, — Foreign  Ineuranee  Oonmany, — Evidenee. — A  foreign  insurance 
company  furnished  to  the  Auditor  of  State  a  statement  substantially 
as  required  by  statute.  The  copy  of  its  charter  was  furnished  as  a. 
separate  paper,  and  not  embraced  as  the  fourteenth  item  of  the  state* 
ment,  as  section  3765,  R.  S.  1881,  specifies.  This  was  accepted  by  the 
auditor  as  sufficient.  The  auditor's  certificate  of  authority  and  copy 
of  statement  recited  that  a  copy  of  the  charter  was  filed,  and  this  was 
filed  by  the  company's  agent  in  the  clerk's  office,  without  a  copy  of  the 
charter. 

Heldy  that  a  premium  note  taken  for  insurance  made  in  the  county  was- 
not,  for  this  cause,  void.  /6^ 

INTENTION. 

See  City,  16 ;  Highway,  6. 

INTERROGATORIES  TO  JURY. 

Special  Interrogatories. — I\'aetiee. — Defeete  Oared, — Special  interrogatories  in 
reference  to  particular  facts  within  the  issues,  may  be  submitted  to 
the  jury,  but  not  questions  covering  entire  issues.  It  is  not  error  to 
refuse  an  immaterial  interrogatory.  Errors  may  be  cured  by  the  an- 
swers to  interrogatories.  Uhl  y.  Haroey^  £6> 

ISSUE. 

See  Instruction,  8  to  10;  Jthx^ment,  1 ;  Pleadinq,  16. 

JOINDER  OP  CAUSES. 
See  Private  Way. 

JOINT  TENANT. 
See  Deed,  5. 

JUDGMENT. 

See  AocoBD AND Satist AcnoN ;  Attorney;  Contract, 6:  Costs;  Crim- 
inal Law,  11;  Decedents'  Estates,  3;  Deed,  4;  Evidence,  3,  8; 
Justice  of  the  Peace;  Mechanic's  Lien;  Mortqaoe,  7,  8,  14^ 
Partnership,  14;  Pleading,  0;  Practice,  11, 13;  Real  Estate^ 
AcnoN  TO  Recover  ;  Sheriff's  Sale,  1 ;  Township  Trustee,  2. 

1.  D^avU, — Action  for  Bdi^  under  Section  99, — Pradiee, — Issues, — Proof, — 
An  applicant,  under  section  99  of  the  code,  for  relief  from  a  judgment 
by  default,  need  not  proye  his  alleged  defence  to  the  original  action, 
but  he  must  proye  his  excuse  for  suffering  the  default,  and  the  proof 
pro  and  con  may  be  by  affidayit,  including  the  applicant's  yerified 
complaint  or  motion,  or  by  oral  testimony,  or  by  both  kinds  of  eyi- 
dence,  in  the  discretion  of  the  court        Morris  y.  Buckeye^  etc,^  Co.^  86 

2.  Same, — Evidence, — Record. — Supreme  Court, — The  exclusion  of  eyidence 
on  a  particular  point,  or  of  a  particular  kind,  presents  no  question 
when  the  record  does  not  show  what  other  evidence  was  offered  or  ad- 
mitted, lb. 

3.  Same. — DecedevU£  Estates.  —  Personalty  bdongs  to  RepresenUdive,  not  U> 
Widow  and  Heirs. — ParOes, — DefavU, — In  an  action,  under  section  99 
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of  the  code,  to  be  relieved  from  a  judgmoit  on  default,  the  complaint 
alleged  that  after  the  death  of  the  judgment  plaintiff,  who  ha<d  ob- 
tained a  judgment  upon  a  contract,  whereby  M  and  another  had 
afi^reed  to  release  the  judgment  plaintiff  from  a  debt  owing  bj  him  to 
B.,  B.  procured  an  order  against  the  widow  and  heirs,  the  administra- 
tor not  being  made  a  party,  substituting  B.  as  plaintiff  in  the  judg- 
ment, and  hence  B.  is  maae  defendant  to  the  application  to  set  the 
judgment  aside. 

Seldj  that  the  order  substituting  B.  as  plaintiff  was  a  nullity. 

Hddj  also,  that  the  judgment  belonged  to  the  administrator,  not  to  the 
widow,  and  that  B.  was  consequently  not  a  necessary  party  to  the  plain- 
tiff's application,  and  the  administrator  having  made  default,  the 
plaintiff  was  entitled  as  against  him  to  an  order  setting  the  deiaalt 
aside.  Ih. 

4.  Belief, — Supreme  Court — Praetice. — When  the  plaintiff  is  entitled  to  a 
judgment,  but  the  jud^ent  rendered  gives  relief  to  which  he  is  not 
entitled,  but  no  objection  to  the  form  thereof  was  made  below,  there 
is  no  remedy  in  the  Supreme  Court  Badddey  v.  PaUerwm,  157 

"6.  Praetice. — Record, — Omission, — lAmitaHon, — A  proceeding  to  correct  the 
record  of  a  judgment  rendered  December  11th,  1877,  by  a  motion  to 
supply  an  omission,  filed  January  14th,  1880,  under  section  99,  2  R 
S.  1876,  p.  82,  came  too  late,  and  should  have  been  dismissed  because 
not  commenced  within  two  years.  Dou^ass  v.  Keehu^  199 

6.  Same,— Pleading, — In  such  a  proceeding  no  formal  pleading  beyond 
the  complaint,  or  motion,  is  necessary,  and  the  application  should  be 
heard  and  decided  in  a  summaiy  manner.  lb. 

7.  Same, — Practice. — Objection  to  the  proceeding  may  be  made  by  a  mo- 
tion to  quash,  or  to  dismiss,  for  reasons  apparex^t  upon  the  face  of  the 
pleading  and  accompanying  affidavits.  lb. 

5,  Action  to  Set  Aside, — Practice, — ComplainL—X  complaint  to  set  aside  a 
judgment  taken  against  a  party  through  his  surprise,  inadvertence  or 
excusable  neglect,  need  not  be  verified.  Newcome  v.  Wiggms^  SOS 

9,  Same, — Parties, —  Waiver, — If  all  persons  who  were  parties  to  the  foi> 
mer  proceeding^  should  not  be  parties  to  such  application  to  set  aside  the 
judgment,  a  failure  to  demur  lor  such  reason  is  a  waiver  of  the  objec- 
tion, lb. 

10.  Same, — Pleading, — Complaint. — A  complaint,  in  such  application,  under 
section  99  of  the  code,  2  B.  S.  1876,  p.  82,  showing  that  the  judgment 
was  taken  through  a  party's  excusable  negligence,  and  that  he  has  a 
meritorious  defence,  is  sufficient.  lb. 

il.  Decree  of  Foreclosure, — Collateral  Attack. — Action  to  Hecover  Real  EeiaU. — 
Sheriffs  Sale. — PresumpUon. — A  decree  of  foreclosure  against  a  woman 
and  her  husband  can  not  be  successfully  attacked  by  her  as  a  defend- 
ant in  a  collateral  proceeding  by  the  holder  of  the  sheriff's  deed  to 
recover  possession  of  the  real  estate  sold  and  conveyed  to  him  by  vir- 
tue of  the  decree.  The  correctness  of  the  decree,  and  of  the  sheriff's 
sale  under  it,  must  be  presumed  against  her.  Dill  v.  Ftneen/,  Sil 

12.  Same.-^  Wif^s  One-Third  of  Proceeds, — In  such  case,  if  the  wife  be  enti- 
tled to  one-third  of  the  proceeds  arising  from  the  sale  of  the  mort- 
gaged premises,  she  must  enforce  her  right  by  separate  action.  It 
would  not  defeat  the  purchaser's  right  to  possesaion.  lb, 

13.  Privies, — A  judgment  binds  only  parties  and  privies. 

WUsan  V.  PeeUe,  S84 

14.  Jurisdiction, — A  judgment  rendered  in  a  case  where  the  court  has  no 
jurisdiction  of  the  subject-matter  is  of  no  validity  whatever. 

WM  V.  Out,  455 

.15.   Pradtioe* — Belief  from   JudgmenL — Excusable   NegUeL — Complaint. — A 
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complaint  for  relief  from  a  judgment,  under  section  396,  B.  S.  1881, 
whicli  shows  that  the  party  had  a  good  defence  capable  of  proof,  and 
that  because  of  sickness  of  a  member  of  the  family,  and  the  change, 
without  his  knowledge,  of  the  hour  of  convening  court,  he  did  not 
reach  court  with  his  witnesses  until  the  cause  had  been  tried,  is  good 
on  demurrer.  Flanagan  v.  PaUersony  614 

16.  Same, — SUOute  Chnstrued, — The  relief  provided  by  section  396,  R.  8. 
1881,  is  not  confined  to  judgments  by  default.  Nelson  v.  Johnson,  18 
Ind.  329,  distinguished.  lb. 

17.  Clerieaf  Error  or  Mistake, — Evidence. — Upon  motion  or  petition,  and 
notice,  the  court  has  power  to  correct  clerical  errors  or  mistakes  in 
the  entry  or  record  of  its  judgments,  and,  to  that  end,  parol  evidence 
IB  admissible.  MUeheU  y.  lAneobif  631 

JUDGE  OF  CIRCUIT  COURT. 

See  Bill  of  Exceptions,  3. 

JUDICIAL  NOTICE. 
See  Criminal  Law,  9. 

JUDICIAL  SALE. 
See  VoLUNTABY  Assignment,  1. 

JURISDICTION. 

See  Criminal  Law,  5,  6, 17, 18 ;  Descent,  4 ;  Fixtures,  2 ;  Injunction, 
4;  Judgment,  14;  Replevin,  6, 11 ;  Voluntary  Assignment,  2. 

JURY. 
See  City,  1 ;  Instruction,  8 ;  Interrogatories  to  Jury  ;  New  Trial, 

5 ;  Partnership,  22 ;  Pleading,  17. 

JUSTICE  OF  THE  PEACE. 
See  Costs  ;  Criminal  Law,  5,  6 ;  Fixtures,  2,  3 ;  Replevin,  6, 11. 

1.  Entry  of  JxtdgmenL — Copy  <^  CauM  of  Aetvm. — Under  section  18  of  the 
act  of  June  9th,  1852^  denning  the  jurisdiction,  powers  and  duties  of 
justices  of  the  peace  m  civil  cases  (section  1437,  R.  S.  1881),  it  is  the 
duty  of  a  justice  to  enter  of  record,  in  his  docket,  amons  other  things, 
"  a  copy  01  the  cause  of  action ; "  but  his  omission  or  failure  to  so  copy 
the  cause  of  action  will  not  vitiate  or  avoid  the  judgment  rendered 
thereon.  MeM  v.  WhiUon,  679 

2.  Same. — SumrnoM  and  lis  Service. — It  is  not  necessary  that  the  justice 
should  copy  the  summons  in  the  record  of  his  judgment;  a  copy  of  the 
constable's  return  or  a  memorandum,  showing  service  of  the  summons 
on  the  defendant,  will  be  sufficient.  lb. 

3.  Same. — Judgment,  Conclusive  Eddenee. — Collateral  Atiaek. — ^The  judgment 
of  a  justice  of  the  peace  is  conclusive  evidence  of  the  facts  set  forth 
therein ;  and  it  can  not  be  attacked  collaterally,  or  contradicted  or 
impeached  either  by  evidence  or  in  pleading.  lb. 

4.  Same. — Evidence. — The  record  of  a  justice's  judgment  and  the  pleadinss 
and  mesne  or  final  process  in  the  cause,  when  produced  and  proper]^ 
identified,  are  competent  evidence.  lb. 

LANDLORD  AND  TENANT. 
See  Replevin,  12  to  15. 

1.  A  tenant  can  not  dispute  his  landlord's  title.         Epstein  v.  OreeTf  $48 

2.  Same. — Notice  to  Quit. — Description. — The  description  of  the  premises 
in  a  notice  to  quit,  as  "  the  dwelling-house  situate  on  the  northeast 
comer  of  Fifth  and  Judiciary  streets,  Aurora,  Indiana,  now  held  of 
me  by  you  as  tenant,"  is  sufficient  lb. 

Vol.  78.— 40 
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3^  Same. — Service  <^  Notiee. — Statute  Congtmed, — Service  of  the  notice  may 
be  made  and  proved  by  a  constablCi  and  such  notice  may  be  served 
under  section  6,  2  R.  8. 1876,  p.  341,  on  the  tenant,  whether  on  or  off 
the  premises,  or,  if  he  can  not  oe  found,  upon  some  one  of  proper  a^e 
resiaing  on  the  premises.  /&. 

4.  LeojBe, — Evidence. — Heal  EataU^  Actum  to  Recover. — In  an  action  to  recover 
.    .   real  property,  brought  by  a  landlord  against  his  tenant  before  a  jus- 
tice, a  lease  which  purports  to  have  been  executed  by  the  latter,  .and 
is  referred  to  in  the  complaint,  may  be  read  in  evidence  without  proof 
of  its  execution.  Leary  v.  Meiety  S9S 

5.  Same. — Bard  Evidence. — Where  a  lease  fixes  the  commencement  and 
duration  of  a  term,  parol  evidence  offered  to  show  the  time  of  its 
termination  is  properly  refused.  76. 

6.  Same. — Tenwncy  from  Year  to  Year. — Notice. — EenL — ^A  tenancy  from 
year  to  year  may  be  terminated  by  ten  days'  notice  to  quit  for  a  fail- 
ure  to  pay  rent,  unless  such  rent  is  paid  at  the  expiration  of  snch 
time.  /6. 

7.  Same. — Eviction. — Suspension  of  Rent — Inetruetion. — It  is  not  error  to  re- 
fuse to  instruct  the  iury  that  an  eviction  of  the  tenant  by  the  land- 
lord suspends  rent  when  it  appears  from  the  evidence  that  rent  bad 
accrued  and  remained  unpaid  before  the  alleged  eviction.  Itk 

LARCENY. 
See  CBiMmAL  Law,  8. 

LEASE. 
See  Landlord  and  TENAin*,  4»  5;  Pleadzno,  9. 

LEGISLATURE. 
See  City,  13,  16, 16. 

LEVY. 
See  Sheriff's  Sale,  L 

LICENSE. 
See  Liquor  Law  ;  Trade  Mark,  3. 

LIEN. 

See  Decedents'  Estates,  3;  Factor;  Mechanic's  Lien;  Pubadiko,  9; 

Sheriff's  Sale. 

LIFE-ESTATE. 
See  Descent,  2  to  4. 

LIFE  INSURANCE. 
See  Benevolent  Socistt. 

LIQUOR  LAW. 
See  Will. 

1.  Intoxicating  Liquors. — ConsiUutionai  Law. — License  to  SelL — Bond, — So 
much  of  section  4  of  the  act  of  March  17th,  1875,  rc^golating  and 
licensing  the  sale  of  intoxicating  liquors  (1  R.  S.  1876,  p.  870),  as  re- 

3uires  the  applicant  for  such  license  to  give  bond  to  the  State  of  In- 
iana,  conditioned,  among  other  things,  that  he  will  pay  all  fines  and 
costs  that  may  be  assessed  against  him  for  any  violations  of  the  pro- 
visions of  said  act,  is  matter  properly  connected  with  the  subject  of 
the  act,  and  is,  therefore,  a  constitutional  and  valid  provision. 

Kane  v.  State,  ex  reL,  lOS 

2.  Same. — Licensee's  Bond. — Fines  and  Costs. — Rights  of  Raplevin  BaiL — Suh' 
rogation. — Where  fines  and  costs  have  been  assessed  against  one  11- 
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• 

o^ised  to  sell  intoxicatinff  liquors^  for  violations  of  the  provisions  of 
said  act,  and  his  replevin  bail  nas  been  compelled  to  pay  and  has  paid 
such  fines  and  costs,  such  replevin  bail  may  be  subrogated  to  the  rights 
of  the  State  in  such  licensees  bond,  and  may  recover  thereon  from  the 
licensee  and  his  sureties  in  such  bond  the  amount  so  paid  by  such  re- 
plevin bail,  with  interest  and  costs.  lb. 

3.  License. — Date. — Relation  Back. — A  license  to  sell  intoxicating  liquor» 
under  the  law  of  March  17th,  1875,  should  bear  date  of  the  day  when  is- 
sued, takes  effect  from  that  date,  and  does  not  relate  back  to  the  order  of 
the  board  of  commissioners  granting  the  license,  though  so  dated,  so  as 
to  legalize  sales  made  between  the  date  of  the  order  and  the  issuing  of 
the  license.  Vannoy  v.  The  State,  64  Ind.  447,  and  The  State  v.  Wil- 
cox, 66  Ind.  657,  overruled.  Keiaer  v.  The  StaU,  4S0 

4.  Some. — Bond. — The  license  can  not  lawfully  issue  until  the  licensee 
has  given  the  bond  required  by  law,  and  such  bond  does  not  cover 
transactions  which  occurred  before  its  execution.  Ih, 

5.  Same. — StattUes. — Bepeal. — The  12th  section  of  the  liquor  kiw  of  1876 
is  not  repealed  by  section  249  of  the  act  of  1881  concerning  public 
offences. 

6.  Same. — Orimmal  Law. — Information  and  Affidavit. — Name  of  Accused. — 
JProjdice. — Amendment. — An  affidavit  and  information,  in  a  prosecution 
for  selling  intoxicating  liquor  without  license,  must  name  or  in  some 
way  designate  the  accused,  and,  if  the  inforpiation  omits  the  name,  it 
should,  on  motion,  be  quashed.  In  the  lower  court  the  information 
might  have  been  amended  to  conform  to  the  affidavit,  but,  over  a  mo- 
tion to  quash,  it  will  not  be  regarded  as  amended  on  appeal.  lb, 

LOAN. 
See  City,  7,  8;  Mobtgaqe,  3  to  5;  Principal  and  Agent. 

MANDAMUS. 
See  Town,  2. 

MARGINS. 
See  Pbomissoby  Note,  26. 

MABRIED  WOMAN. 

1.  Alienation  of  Real  Estate, — A  woman  can  not,  during  the  existence  of  & 
second  or  subsequent  marriage,  alienate  real  estate  acquired  and  held 
by  her  in  virtue  of  a  previous  marriage. 

Conneetieuij  ete.,  Ins.  Co.  v.  Athon,  10 

2.  Same. — Effed  of  Convejfance. — Practice. — Action  to  Quiet  Title. — Foredoeure.. 
— Descent. — A.,  a  married  woman,  held  in  virtue  of  her  former  mar- 
riage the  undivided  one-third  part  of  a  lot  in  the  city  of  Indianapolis; 
during  her  second  marriaee,  A.  and  her  then  husband  sold  and  con- 
veyed, by  a  warranty  deed,  the  interest  so  held  by  her  in  said  lot  to 
one  L.,  and  received  from  him  the  purchase-money  therefor ;  L.  en- 
tered upon  and  took  possession  of  such  interest  in  said  lot,  under  said 
warranty  deed,  and  had  not  and  did  not  claim  any  other  or  different 
title  thereto ;  L.  and  his  wife  executed  a  mortgage  covering  such  in- 
terest in  said  lot,  without  the  knowledge  or  consent  of  A.,  and  without 
notice  thereof  to  her  until  long  after  its  execution.  Action  to  fore- 
close the  mortgage. 

Heldf  that,  in  so  far  as  the  interest  held  by  A.  in  said  lot  in  virtue  of  her 
previous  marriaee  was  concerned,  the  warranty  deed  of  A.  and  her 
then  husband  did  not,  and  could  not,  under  the  provisions  of  section 
18  of  the  statute  of  descents,  operate  as  a  conveyance  of  such  interest 
to  L.,  but,  for  that  purpose,  was  inoperative  and  void. 

H^df  also,  that  A.,  as  a  defendant  in  sucli  suit,  had  a  clear  and  legal  right 
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to  ask)  by  counter-claim  or  cross-complaint,  that  the  qoestion  of  her 
title  to  the  interest  so  held  bj  her  in  said  lot  might  be  determined  and 
quieted.  /&. 

MASTER  AND  SERVANT. 

See  Negligence. 

1.  Ckmbroct, — Resdidon, — Damages. — Where  a  servant,  hired  for  a  definite 
period,  is  wrongfully  discharged  before  the  time  expires,  he  maj  treat 
the  contract  as  continuing  on  his  part,  and  recover  damages  for  its 
breach  by  the  discharge,  or  he  may  rescind  and  recover  only  for 
wages  actually  earned.  MiehardBon  v.  Eagle  Machine  Woria,  4^ 

2.  Same, — Fonner  A<j^judication, — Where,  in  such  case,  the  servant  treats 
the  contract  as  continuing,  and  by  suit  recovers  an  amount  equal  to 
the  stipulated  wages  until  the  commencement  of  the  suit,  the  judg- 
ment bars  a  subsequent  suit  for  damages  for  breach  of  the  contract^  or 
for  further  wages.  lb. 

MEASURE  OF  DAMAGES. 
See  CoNTBACT,  7 ;  Deed,  8;  Factor,  2. 

MECHANIC'S  LIEN. 
See  Pleading,  9 ;  Pbactice,  II. 

1.  JudgmeiU, — DeeedenU^  Estates. — Heir. — A  mechanic's  lien  upon  lands  of 
the  ancestor  may  be  enforced  against  the  lands  in  the  nands  of  his 
heir,  but  a  personal  judgment  against  the  heir  can  not  be  obtained. 

MeOrew  v.  MeOarig,  49e 

2.  Same. — Notice. — A  joint  notice  of  mechanic's  lien  by  two  or  more  par- 
sons having  separate  claims  against  distinct  parcels  of  property  is  bad ; 
so  also  is  a  single  notice  by  one  against  separate  parcels,  seeking  to 
charge  both  parcels  with  the  aggregate  of  his  claims  against  each.  /& 

3.  Nobiee. — One  who  furnishes  material  for  a  part  only  of  a  building 
must  file  his  notice  of  intention  to  hold  a  lien  within  sixty  days  fiom 
furnishing  the  materials  and  bring  his  action  within  a  year  m>m  the 
same  time  unless  credit  is  given.  Quppy  v.  (yShaughnessy,  245 

MERGER. 
See  Pbomissoby  Note,  8. 

MESNE  PROFITS. 
See  Deed,  8;  UNLAwruL  Detention  of  Land. 

MISREPRESENTATION. 

See  Contbact,  1,  2 ;  Instbugtion,  4 ;  Insubance,  1 ;  Pbokibbobt  Note, 

11  to  14. 

MISTAKE. 
See  Judgment,  17. 

1.  ARstake  of  FaeL — BeformaHon  of  Deed  or  Mortgage, — Where  it  appean 
that,  by  the  mutual  mistake  of  all  the  parties  to  a  deed  or  mortgage 
as  to  matters  of  fact,  the  instrument  does  not  conform  to  or  express 
their  intention  and  agreement,  a  court  of  equity  will  reform  the  in- 
strument by  correcting  such  mistake.  Easter  v.  Severin,  S40 

2.  Mistake  cf  Law. — Where  it  is  sought  to  reform  an  instrument  on 
the  ground  of  mistake,  and  it  does  not  appear  that  the  instmment 
does  not  contain  the  precise  language  the  parties  intended  it  should 
contain,  the  mistake,  if  any,  is  a  mistake  of  law  as  to  the  legal  effect 
of  such  language ;  and  for  mistakes  of  law,  except  under  peculiar 
circumstances  not  shown  to  exist  in  this  case,  a  court  will  afford  no 
relief.  lb. 
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MOETGAGE. 


See  Evidence,  7;  Fixtubes,  5;  Judgment,  11, 12;  Mistake;  Pleading, 

6,  6 ;  Promissory  Note,  1. 

1.  Nole  Given  in  Lieu  of  Notes  Secured  by  Mortgage. — Evidence* — PdymenL — 
In  an  action  upon  a  note,  and  to  foreclose  a  mortgage  given  to  secure 
the  notes  for  wnich  the  note  in  suit  had  been  executed,  evidence  that 
the  plaintiff's  assignor  received  the  note  in  full  payment  of  the  mort- 
gage notes  is  admissible,  and  if  the  mortgage  notes  were  fully  paid  by 
the  new  note  there  could  be  no  foreclosure  of  the  mortgage. 

Westmi  V.  WUey,  54 

2.  Vendor  and  I^irchaser. — OonsideraHon. — Attachment. — Oamishee. — Notice. 
— AangnmcnL — Reply, — To  a  complaint  by  the  assignee  of  a  mortoage 
against  E^  the  mortgagee,  and  F.,  a  subsequent  purchaser,  oi  the 
premises,  F.  answered  that,  as  a  part  of  the  consideration  for  his  pui^ 
chase  of  the  land  from  £.,  he  agreed  to  pay  the  mortgage  debt,  and 
was  ready  and  willing  to  pay  at  maturity,  but  that  he  had  been  sum- 
moned as  eamishee  m  an  attachment  suit  against  E.,  wherein  judg- 
ment was  obtained  in  favor  of  the  attaching  creditor,  and  thereupon, 
without  notice  of  the  assignment  of  the  mortgage  debt,  he  paid  the 
amount  thereof  into  court  as  such  garnishee.  limply :  1st.  That  the 
plaintiff  became  assignee  of  the  mortgage  debt,  without  notice  of  the 
proceedings  mention^  in  the  answer.  2d.  That  F.  had  notice  of  the 
assignment,  but  not  alleging  that  such  notice  was  before  the  payment 
by  him.  3.  That  F.,  having  failed  in  an  effort  to  purchase  the  mort- 
gage debt  from  the  payee,  for  the  fraudulent  purpose  of  depriving  the 
plaintiff  of  his  debt,  caused  said  attachment  and  garnishment  pro- 
ceedings to  be  begun,  havine  good  reason  to  believe  that  the  plaintiff 
hi^  purchased  the  debt  ana  mortgage ;  that  the  plaintiff  purchased 
for  a  valuable  consideration,  without  knowledge  of  said  garnishment 
proceedings,  and  thai  F.  had  notice  of  the  plaintiff's  purchase  in  time 
to  have  availed  himself  of  the  fact  as  a  defence  as  garnishee,  but 
fraudulently  failed  to  do  so. 

.SeU,  that  the  paragraphs  of  reply  were  bad,  except  the  third,  which  was 
good,  inasmuch  as  it,  in  effect,  alleged  notice  of  the  assignment  before 
judgment  in  the  garnishment  proc^dings.        Daggett  v.  Flanagan^  25S 

3.  Contra4U. — Gonstruction, — Corporation. — A  mortgage  executed  by  G.,  de- 
scribing himself  as  president  of  a  turnpike  corporation,  mortgaging 
the  road  of  the  corporation,  and  containing  a  covenant  to  pay  the  sum 
secured,  which  was,  in  fact,  given  to  secure  a  loan  to  the  corporation, 
and  was  given  and  accepted  as  the  instrument  of  the  corporation,  will, 
ii  eeems,  he  so  held,  and  not  the  instrument  of  the  person  whose  name 
it  bears.  Jonnton  v.  Qihson,  282 

4.  Same. — After  the  mortgagee  had,  in  a  suit  against  the  corporation, 
obtained  against  it  a  foreclosure  and  personal  judgment  for  the  debt, 
he  will  be  bound  by  the  construction  which  he  has  thus  placed  upon 
the  instrument.  lb, 

5.  Same. — Pleading. — Corporation. — An  answer  in  such  case,  which  shows 
the  use  of  a  name  importing  a  corporation,  the  exercise  of  corporate 
franchises,  a  dealing  with  it  by  the  plaintiff  as  such,  that  he  was  an 
officer  of  it,  and  obtained  a  judgment  against  it,  sufficiently  shows  the 
existence  of  the  corporation,  without  a  direct  averment  that  it  was  a 
corporation.  lb. 

6.  No  Priority  between  Different  Claims. — A  single  mortgage,  given  to  se- 
cure obligations  to  different  parties  maturing  at  dinerent  times,  is 
equivalent  to  the  simultaneous  giving  of  separate  mortgages  to  secure 
such  obligations,  and  no  priority  is  allowed.  Otherwise,  if  the  obli- 
gations were  payable  to  the  same  party  and  had  passed  into  the  hands 
of  different  owners.  Shcuo  v.  Newsomj  SSS 
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7.  Same.—Speeial  Finding.-^'Molion  to  Modify  Deeree.~iVae£tee.— When  t 
motion  is  made  to  modify  a  decree  of  foreclosure  rendered  upon  facti 
found  specially,  the  court  for  the  purposes  of  the  motion,  can  not  look 
beyond  the  finding  and  the  pleadings.  Ik 

S.  Same. — Evidence, — Evidence  admitted,  but  not  relevant  to  any  usae, 
furnishes  no  ground  either  for  modifying  the  judgment  or  decree,  or 
for  a  new  trial.  lb, 

9.  Foreclosure. -- Decedent^  JEtUUes.  —  Heirs.  —  QmaideraUon.  —  JFVe^ezufiii^ 
IkhL — Insolvency. — In  an  action  against  the  heirs  and  administrator  of 
a  deceased  mortgagor,  to  foreclose  mortgages,  answers  that  the  mort- 
ga«fes  were  ffiven  to  secure  pre-existing  debts,  there  being  no  new  con- 
sideration therefor,  and  that  the  decedent's  estate  was  insolvent,  con- 
tain no  defence.  Earns  v.  i^stee,  439 

10.  Same. — IMi:ity. — An  existing  indebtedness  is  a  sufficient  consideration 
to  support  a  mortgage  as  l^tween  mortgappor  and  mortgagee.  If  ob- 
ligatory upon  the  mortgagor*  in  his  lifetime,  the  mortgage  is  valid 
against  those  in  privity  witn  him  by  representation.  lb. 

11.  Same. — Insolvency  of  Estate. — Preferred  Debts. — Statute  Construed. — ^Mort- 
gages of  a  decedent  were  not  invalidated  by  the  insolvency  of  his  es- 
tate ;  but  under  sections  108  and  109,  2  B.  S.  1876,  p.  534,  were  pre- 
ferred debts  as  to  the  personalty.  Ih. 

12.  Same. — Recording. — ^That  a  mortgage  was  not  recorded  within  the  time 
prescribed  by  statute,  is  not  a  defence  that  can  be  made  by  the  admui- 
istrator  and  heirs  of  the  deceased  mortgagor.  lb. 

13.  Contract  (^Assumption. — Right  of  Action. — One  who  agrees  with  a  mort- 
gagor to  assume  and  pay  the  mortgage  debt  may  be  sued  upon  his 
agreement  either  by  the  holder  of  the  oebt  or  by  the  mortgagor. 

Jones  V.  Parksj  6S7 

14.  Same. — Pleading. — Practice. — Cross  Complaint. — Personai  JudgmenL—ln 
an  action  of  foreclosure  and  to  obtain  a  personal  judgment  against  a 
mortgagor  and  his  grantee  who  had  assumed  the  mortgage  debt,  the 
mortgagor  filed  a  cross  complaint  alleging  the  promise  of  his  grantee, 
and  asking  that  the  execution  over  be  levied  first  upon  his  property. 
To  the  complaint  tlie  grantee  answered,  denying  personal  liability, 
because  of  an  alleged  rescission  of  his  contract  oi  assumption,  before 
notice  of  acceptance  by  the  plaintiff,  and  to  the  cross  complaint  filed 
a  demurrer,  wnich  the  court  overruled,  and,  sustaining  the  plaintiff's 
demurrer  to  the  answer,  gave  judgment  as  prayed. 

Mddy  that  the  cross  complaint,  to  which,  after  the  overruling  of  his  demur- 
rer, the  defendant  refused  to  plead,  warranted  the  rendering  of  a  per- 
sonal judgment  against  him,  and  it  was  immaterial  whether  the  roIiDg 
on  the  demurrer  to  his  answer  was  right.  iS. 

NAME. 
See  Liquor  Law,  6 ;  Mobtgage,  5. 

NATIONAL  BANK. 
See  Bank. 

NEGLIGENCE. 

See  Attornet;  Criminal  Law,  7;  Partnership,  3;  Pbomibbobt 

Note,  17,  18. 

1.  Railroad, — Negligence  (/  Co-employee. — Brakeman. — Train  Dispatcher.— 
Injury  to  a  brakeman  upon  a  train  en  route^  by  reason  of  a  collision 
with  another  train  moving  in  an  opposite  direction,  and  which  was 
the  result  of  the  negligence  of  the  train  dispatcher,  whose  duty  it  is  to 
control  the  movement  of  trains,  aifords  no  right  of  action  a^inst  the 
railroad  company  for  the  injury.    The  brakeman  and  train  dispatcher. 


r 
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though  many  miles  apart,  and  with  distinct  duties,  are  nevertheless 
co-servants  in  the  accomplishment  of  the  same  general  object. 

%  Bailroad, — Bousaenger  Trains. — Rights  of  Passengers, — Conlributory  Neglir- 
genee, — A  passenger  on  a  passenger  train,  unacquainted  with  the  route 
of  the  railroad,  and  with  the  location  of  towns  and  cities  along  such 
route,  may  lawfully  rely  upon  the  statements  of  the  conductor  and 
brakemen  in  charge  of  the  train,  in  regard  to  his  stopping-place ;  and 
if,  so  relying,  such  passenger  leaves  the  train  at  the  wrong  place,  and 
is  damaged  thereby,  the  railroad  company  will  be  liable  to  such  pas- 
senger K>r  such  damages,  induced  by  the  negligence  of  its  agents,  in 
charge  of  the  train,  if  there  be  no  contributory  negligence  of  such  pas- 
senger. Pennsylvania  Co,  v.  Hoaglandj  £0S 

3.  Railroad, — Pleading. — A  complaint  against  a  railroad  company,  to  re- 
cover for  personal  injury,  showed  that  the  plaintiff,  who  was  casually 
passing,  at  the  request  of  an  employee  of  the  defendant,  got  upon  a 
car  that  was  moving  slowly  upon  a  switch,  and  applied  the  brases  to 
stop  it,  and,  while  so  engaged,  other  servants  of  tne  defendant  care- 
lessly caused  other  cars  of  the  defendant  to  collide  violently  with  that 
which  the  plaintiff  was  upon,  by  reason  of  which  the  injury  occurred. 
Hdd,  that  the  plaintiff  must  be  regarded  as  a  mere  intermeddler,  to  whom 
the  defendant  owed  no  duty,  either  as  employee,  passenger  or  traveller 
on  an  intersecting  highway,  and  that  the  complaint  was  bad  on  de- 
murrer. Everhart  v.  Terre  Iiaute,  etc.,  R,  R,jCo,,  fi92 

Am  Railroad  Company. — Damages, — The  plaintiff,  without  invitation,  and 
as  a  mere  intruder,  entered  upon  the  uninclosed  premises  of  the  de- 
fendant, upon  which  was  a  building  of  the  defendant  in  a  state  of 
visible  decay.  While  there  a  sudden  storm  blew  a  fragment  of  the  di- 
lapidated building  against  the  plaintiff,  injuring  him  severely.  The 
building  had  once  been  used  as  a  freight  house,  but  had  been  lone 
since  abandoned  as  a  place  of  public  business,  and  was  not  so  situated, 
with  reference  to  any  public  wav,  as  to  endanger  travellers  thereon. 
Heid,  in  an  action  for  damages  for  the  injuries  received,  that  the  plaintiff 
could  not  recover.  Lary  v.  Cleveland,  ete.",  R.  R.  Co.,  S2$ 

b.  CorUribulory  Negligence. — Evidence, — Railroad. — In  a  suit  against  a  rail- 
road company,  for  personal  injury  to  a  passer-by,  by  moving  cars 
frightening  the  plaintiff's  team,  at  a  street  crossing  of  a  railroad 
where  there  is  much  travel  upon  the  street,  evidence  n)r  the  plaintiff, 
showing  that  the  company  had,  to  the  plaintiff's  knowledge,  kept  a 
watchman  at  the  crossing  to  give  signals  of  danger,  until  a  short  time 
before  the  accident,  when,  without  the  plaintiff^  knowledge,  it  with- 
drew him,  and  that,  as  the  plaintiff  approached  the  crossing,  he  was 
careful  to  look  for  such  signals  and  saw  none,  is  admissible,  for  the 
purpose  (with  other  circumstances)  not  only  of  showing  negligence  by 
the  defendant,  but  also  of  showixig  that  the  plaintiff  was  free  from  con- 
tributory negligence.  PHttburgh,  etc,  R,  W.  Co.  v.  Yundt,  S7S 

6.  Damages. — A  team  of  horses  attached  to  a  heavy  wagon,  having  been 
left  by  the  defendant  in  a  public  street  near  a  railroad  track,  hitched 
by  the  lines  only  to  the  lever  of  the  rubber-block,  escaped  from  his 
control  and  ran  away,  and,  in  so  doing,  ran  over  and  against  and  de- 
stroyed the  plaintiff's  scales,  without  tne  latter's  fault. 
Held,  that  the  defendant  was  guilty  of  such  negligence  as  made  him  liable, 
in  damages,  for  the  destruction  of  plaintiff's  scales. 

Warner  v.  Ooldsmith,  517 
NEW  TRIAL. 

See  Bill  op  Exceptions,  2;  Criminal  Law,  19;  Instkuction,  5 ;  Pbao 

TicE,  6, 10;  Supreme  Court,  2, 11. 

1.    Supreme  Cowri, — Errors  of  law,  occurring  at  the  trial,  must  be  specifi- 
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cally  pointed  out  and  assigned  as  causes  for  a  new  trial,  in  the  motion 
therefor;  and,  if  not  so  assinied,  the  Supreme  Court  will  not  consider 
such  errors  of  law,  nor  decide  any  question  thereby  presented. 

Oraig  y.  Eneey,  I4I 

2.  Pradioe. — AffidaxUs. — iZecori— Affidavits  in  support  of  a  motion  for  s 
new  trial  do  not  become  parts  of  the  record  07  being  merely  copied 
into  the  record  as  a  part  of  the  motion  for  a  new  trial. 

MouiUjcy  Y.  SUdt^  l?t 

3.  Newty- Discovered  .Svicfence.~Newly-discovered  evidence,  not  cumulativei 
which,  in  connection  with  the  evidence  given  on  the  trial,  would 
probably  change  the  result,  entitles  a  party  to  a  new  trial. 

Jones  V.  StcUe,  ex  rd^  S17 

4.  Affidaml, — Newty-Diaeovered  Evidence. — An  affidavit  for  a  new  trial  on 
the  ground  of  newly-discovered  evidence,  not  stating  the  facts  expected 
to  be  proved,  and  that  the  affiant  believed  such  facts  to  be  true,  is  in- 
sufficient. HaUon  V.  Jones,  4^ 

5.  Miaeonduet  of  Jury. — Irregularity. —  VerdieL — Evidence. — Prajdioe, — It  is 
irreffularity  amounting  to  misconduct  on  the  part  of  the  jury,  and 
good  cause  for  a  new  trial,  that  a  letter  of  the  losing  party,  which  was 
attached  to  a  deposition  of  the  prevailing  party,  ana  read  in  evidence, 
fell  into  the  hands  of  the  jury,  with  other  papers  in  the  cause,  al- 
though inadvertently,  and  was  read  aloud  and  commented'  upon  by 
one  of  the  jurors  while  they  were  deliberating,  and  was  returned  into 
cou^  with  their  verdict  and  the  other  papers.         Toohy  v.  6bms,  Ji^74 

6.  NetUy-Discovered  Evidence, — Diligence. — ^An  application  for  a  new  trial 
upon  the  ground  of  newly-discovered  evidence  must  show  that  the  ap- 
plicant used  diligence  to  procure  and  present  the  evidence  upon  toe 
trial,  and  that  the  evidence  was  of  such  a  character  as  that  it  would 
probably  produce  a  different  result  upon  another  trial. 

Suman  v.  Oomdius,  SOS 

7.  Same. — EvUIenee. — Practice, — ^The  insufficiency  of  the  evidence  to  sus- 
tain a  finding  and  judgment  can  not  be  presented  by  a  complaint  for 
a  new  trial  filed  after  tne  close  of  the  term  at  which  the  judgment  was 
rendered.  lb. 

8.  The  granting  of  a  new  trial  is  seldom  available  error,  and  never  antil 
a  very  clear  and  strong  case  is  made  out.         DaggeU  v.  Flanagan^  1^ 

NOMINAL  DAMAGES. 
See  Highway,  4. 

NON  EST  FACTUM. 
See  Evidence,  7;  Pleading,  3;  Promissoby  Note,  20. 

NOTICE. 

See  Benevolent  Society,  3 ;  City,  10, 11 ;  Landlord  and  Tenant,  2, 3, 
6 ;  Mechanic's  Lien,  2 ;  Mortgage,  2 ;  Partnership,  1  to  9, 19, 20 
to  22 ;  Practice,  10 ;  Sheriff's  Sale,  1. 

OFFICE  AND  OFFICER 

See  Attorney,  1,  4 ;  Bill  of  Exceptions,  3;  City,  10  to  12, 19 ;  Clark's 
Grant;  Criminal  Law,  7,  9;  Evidence,  6;  Highway,  6;  Insur- 
ance, 2;  Town,  2. 

ORDINANCR 

See  Constitutional  Law,  1. 

PARTIES. 

See  Clark's  Grant;  Deed,  1;  Judgment,  9;  Partnership,  13,  14; 
Practice,  1;  Supreme  Court,  15;  Taxes,  2;  WrrNESs,  3, 1 
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PAKTITION. 

See  Deed,  4 ;  Voluntaby  Assignment,  1. 

Statute  of  LimitcUions. — An  answer  to  a  complaint  in  partition,  that  the 
cause  of  action  did  not  accrue  within  five  years  foeiore  the  commence- 
ment of  the  suit,  nor  within  two  years  after  the  plaintiffs  became  of 
full  age,  is  bad  on  demurrer,  for  want  of  sufficient  facts. 

Armstrong  V.  OdtnU,  47^ 
PARTNERSHIP. 

1.  Retiring  Member, — Liability, — Notice, — One  whose  membership  in  a  part- 
nership has  been  publicly  advertised  in  the  community  where  the  busi- 
ness has  been  and  is  prosecuted  owes  a  duty  on  retiring  to  give  notice 
thereof,  not  merely  to  former  customers,  but  to  the  public,  who  may 
give  future  credit  on  his  supposed  responsibility.        Uhl  v.  Harvey^  SS 

2.  SaiM. — £3rfopp6/. —Where  a  retiring  partner  fails  to  give  notice  of  his 
retirement,  his  liability  continues  on  account  of  such  failure,  and  he 
is  estopped  from  denying  his  liability  to  those  who  give  the  concern 
credit  on  the  faith  of  his  supposed  connection.  Ih, 

3.  Same, — Negligence, — It  is  immaterial  whether  the  failure  to  give  the- 
notice  was  wilful  or  negligent,  or  was  the  result  of  causes  unforeseen 
and  beyond  control.  lb. 

4.  Same, — Certificate  of  DepoeiL — Banking  Chmpany, — Pleading. — A  com- 
plaint on  a  certificate  of  deposit,  issued  by  an  unincorporated  bank- 
ing firm,  is  eood  against  a  defendant,  which  shows  his  connection  with 
the  firm  and  the  public  advertisement  of  the  fact  prior  to  January, 
1874,  the  want  of  published  notice  of  his  retirement,  and  that  the 
plaintiff,  who  had  known  of  his  membership,  but  not  of  his  retirement, 
in  February,  1876,  made  the  deposit  sued  for  in  the  usual  course  of 
business,  and  in  the  belief  that  the  defendant  was  yet  a  member  of  the 
firm,  though  the  plaintiff  had  no  dealings  therewith  while  the  defend- 
ant was  in  the  firm.  lb, 

5.  Same, — Pleading. — Estoppel, — In  such  case  the  defendant  was  liable  to 
the  plaintiff,  if  at  all,  as  a  maker  of  the  certificate,  because  estopped 
to  deny  his  membership  in  the  firm,  and  consequently  liable  on  those 
paragraphs  of  the  complaint  which  charged  him  as  maker.  lb, 

6.  Sam^,  —  Evidence, —  Under  the  sworn  denial  of  such  paragraphs,  the 
facts  concerning  the  defendant's  withdrawal,  his  failure  to  give  notice 
of  it,  and  the  plaintiff's  knowledge  on  the  subject  were  all  admissible. 
The  other  paragraphs  were  unnecessary.  lb, 

7.  Same, — Presumption, — There  was  no  legal  presumption  that  the  defend- 

ant had  ceased  to  be  a  member  of  the  firm,  which  continued  in  busi-^ 
ness  at  the  same  place  and  under  the  same  name,  because  he  stopped 
a  newspaper  notice  of  his  connection.  lb. 

8.  Same,^NUioe  (j/'iKaso/i/^iaw.— Continued  liability  is  escaped,  not  by  the 
partner  ceasing  to  hold  himself  out  as  such,  but  by  giving  affirmative 
notice  of  the  dissolution  of  the  firm,  or  of  his  withdrawal.  lb, 

9.  Same,— Public  Advertisement  o/  Memberskip,—A.  member  of  a  partnership 
is  responsible  for  the  public  advertisement  of  his  membership  in  the 
place  of  his  residence  and  of  the  firm's  business,  thoueh  done  by  his 
partners  without  his  personal  knowledge;  and,  after  nis  retirement, 
he  will  be  responsible  for  the  continued  publication  of  the  advertise- 
ment, though  without  his  knowledge.  The  mere  stopping  of  such 
publication  when  he  learned  of  it  was  not  enough.  He  was  bound  to 
publish  such  unequivocal  notice  as  he  could  to  prevent  further  mis- 
understanding, ^b, 

10.  iSiime.—^i»<ic?icc.— Evidence  that  such  partner  had  agreed  with  his  co- 
partners to  keep  his  retirement  secret,  and  that  he  told  different  sto- 
ries on  the  subject,  was  admissible  upon  the  issue  whether  the  appel- 


'634  INDEX. 

lant  was  in  truth  a  member  of  the  firm  when  the  plaintiff  zaade^his 
deposits.  Ih. 

11.  Same, — Reporta  cf  Parto«r8&ip. —  WiiKAtavaal, — Current  report  was  not 
admissible  to  show  the  partnership ;  but  it  was  competent  on  the  sub- 
ject of  notice  to  the  plaintiff  of  a  partner's  withdrawal.  Ih. 

1 2.  Same, — (hrporaivm. — Stockholder,  — There  may  be  stockholders  in  a  part- 
nersbip.  An  advertisement  which  showed  that  the  defendant  and 
others  were  stockholders  in  the  "  People's  Bank/'  and  responsible  for 
all  its  liabilitieSi  showed  it  to  be  a  partnership,  rather  than  a  corpo- 
ration, lb. 

13.  Becd  EstaU,—HwS)avd  wnd  Wife. — Pcariie&, — Receiver. — In  an  action  by 
the  wife  of  a  partner  against  a  receiver  of  the  firm  who  has  sold  real 
estate  as  partnership  property  and  has  the  proceeds  in  court,  to  re- 
cover one-sixth  of  such  proceeds,  on  the  ground  that  the  real  estate 
was  owned  by  her  and  her  husband  and  his  deceased  partner  as  ten- 
ants in  common,  the  purchasers  of  such  property  are  neither  jproper 
nor  necessary  parties.  Neweome  v.  Wiggtns,  S06 

14.  Same. —  Wif^a  IrUereet  in  Proceeds. — Judgment, — EeUjppeL — In  such  case 
the  wife,  having  been  a  party  to  the  proceedings  of  the  receiver,  insti- 
tuted to  obtain  an  order  to  sell  the  real  estate  as  partnership  property, 
is  concluded  by  the  judgment,  and  so  loiu^  as  it  remains  in  loroe  can 
not  claim  any  portion  oi  the  proceeds  of  the  sale.  Ih. 

15.  Unsuceeasfid  Attempt  to  Incorporate, — An  association,  which  does  busi- 
ness under  an  unsuccessful  attempt  to  incorporate,  is  a  partnership, 
composed  not  only  of  the  directors,  but  of  the  subscribers  to  the  arti- 
cles. Coleman  v.  CbJCTfum,  S44 

16.  Same. — Partnership  Indebtedness  Parchased  by  Partner, — I\jymenL — ^The 
purchase  of  partnership  liabilities  by  a  member  of  the  firm,  ander 
ordinary  circumstances,  operates  as  a  payment,  and  gives  him  no  right 
against  his  co-partners,  except  to  demand  an  accounting  and  contri- 
bution according  to  his  outlay,  and  lawful  interest.  lb. 

17.  Same, — Under  some  circumstances,  when  it  can  be  dune  without  preju- 
dice to  creditors  of  the  partnership,  a  member  of  the  firm,  who  had 
purchased  its  obligations,  may  keep  them  alive  in  order  to  obtain  the 
benefit  of  securities  incident  thereto,  but  not  for  an  amount  greater 
than  his  outlay  in  making  the'  purchase,  and  lawful  interest  lb. 

18.  Same, — Pleading. — Contrihution. — The  complaint  of  a  partner,  suing  his 
co-partners  for  contribution  for  his  outlay  in  buying  or  paying  the 
firm  debts,  should  state  the  amount  of  the  outlay.  lb, 

19.  Notice  of  Dissolution. — When  a  partner  withdraws  from  a  firm,  direct 
personal  notice  of  the  fact  to  a  customer  is  not  necessary  to  relieve 
him  from  liability  upon  contracts  made  in  the  name  of  the  old  firm 
with  such  customer,  after  such  withdrawal.  Actual  knowledge  of  the 
fact,  however  received,  is  sufficient.  Ukl  v.  Bingamaftf  565 

20.  Same. — Burden  of  Proof. — Though,  in  a  suit  against  partners,  the  plain- 
tiff, being  a  customer,  must  prove  the  partnership  to  have  existed,  yet, 
havine  done  so,  if  any  defendant  seeks  to  escape  upon  the  ground  that 
he  had  withdrawn  from  the  firm  before  the  contract  was  entered  into» 
the  burden  is  then  on  him  to  show  such  withdrawal,  and  that  the  fact 
had  come  to  the  plaintiff's  knowledge.  lb. 

21.  Beat  Estate. — Conveyance. — Sheriff  *s  Sale. — TenarUs  in  Gommonf — Notioe, — 
A  conveyance  to  two,  by  deed  in  the  usual  form,  vests  in  each  of  the 
grantees  the  legal  estate  to  an  undivided  half  as  tenant  in  common 
(section  2922,  H.  S.  1881),  and  if,  in  fact,  the  grantees  be  partners,  and 
the  estate  partnership  property,  yet  a  bona  fide  purchaser  at  sheriff's 
sale  upon  execution  against  one  of  the  grantees,  without  notice  of  the 
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fact,  will  hold  title  to  the  moiety,  against  partnership  creditors  seek- 
ing to  subject  it  to  their  demands.  McMiUan  v.  HajdUy^  690 

^.  Same, — InArucdon, — Jury. — Pra4Uice, — In  such  a  case,  an  instruction, 
which  does  not  leave  to  the  jury  the  question  of  notice  to  such  pur- 
chaser at  sheriff's  sale,  is  erroneous.  lb, 

PATENT. 
See  Trade  Mask. 

PAWN-PLEDGE. 

See  Beplevik,  9. 

PAYMENT. 

See  Accord  and  Satisfaction;  Attorney;  Mortqaoe,  1;  Partner- 
ship, 16 ;  Promissory  Note,  8,  9. 

JVowiiasory  Note. — Presumption. — Evidence. — Anything  is  payment  which  the 
creditor  accepts  as  payment,  and  one  note  is  paid  oy  another  note,  if 
the  latter  is  accepted  as  payment;  if  the  note  given  in  payment  be 
negotiable  by  the  law  merchant,  the  presumption  is  that  it  was  re- 
ceived as  payment,  and,  if  not  thus  negotiable,  the  presumption  is  that 
it  was  not  received  as  a  payment,  but  evidence  is  admissible  to  show 
that  in  fact  it  was  received  as  a  payment.  Weston  v.  WiU^f  64 

PENALTY. 
See  Contract,  5;  Telegraph  Company. 

PERSONAL  PROPERTY. 

See  Contract,  7 ;  Judgment,  3;  Replevin;  Vendor  and  Pur- 
chaser, 1  to  4. 

PLACITA. 

See  Evidence,  8. 

PLEADING. 

See  Accord  and  Satisfaction,  1;  City,  11;  Contract,  2;  Corpora- 
tions; Criminal  Law,  2,  7,  8,  12,  13,  19;  Decedents'  Estates,  3; 
Deed  ;  Default  ;  Fixtures,  3 ;  Insurance,  1 ;  Judgment,  6,  8  to 
10,  15;  Liquor  Law,  6;  Married  Woman;  Mortgage,  2,  5,  9, 14; 
Negligence,  3 ;  Partnership,  4,  5, 18 ;  Practice,  7, 13;  Private 
Way,  1;  Promissory  Note,  1,  2, 11  to  16, 19,  20;  Recognizance,  1 
to  3;  Replevin,  4, 7;  Slander  ;  Taxes;  Unlawful  Detention  op 
Land;  Vendor  and  Purchaser,  2,  6,  6. 

1.  Deinurrei\—A  deniiirrer  to  an  entire  complaint,  containing  one  good 
paragraph,  should  be  overruled.  City  of  Aurora  v.  i^x,  i 

2.  Same. — Harmless  Error. — Pi-actice. — There  is  no  available  error  in  sus- 
taining a  demurrer  to  a  good  paragraph  of  an  answer,  if  there  remain 
another  paragraph  stating  siibstantiallj  the  same  matter.  lb. 

S.  Non  Est  Factum. — Praetice.— When  there  is  an  answer  of  general  de- 
nial, or  non  est  factum,  a  special  argumentative  denial  or  non  est  factum 
might  be  properly  struck  out;  but,  if  left  in,  such  plea  does  not  de- 
mand or  admit  of  a  reply.  The  ruling  upon  a  demurrer  to  a  reply 
filed  to  such  answer  presents  no  question.  Uhl  v.  Harvey,  26 

4.  Same. — While  the  code  requires  the  complaint  to  state  the  facts  which 
constitute  the  cause  of  action,  it  is  not  good  pleading  to  anticipate 
matters  of  defence.  lb. 

5.  Mortgage. — Foredosure. — Complaint. — *^Duly  Recorded." — A  complaint  to 
foreclose  a  mortgage  of  real  estate  against  the  grantee  of  the  mort- 
gagor, which  alleges  that  the  mortgage  ^'  was  duly  recorded  in  the 
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mortgafi;e  reoords  of  Marion  county,  Indiana,"  witly>nt  stating  when 
it  was  done,  is  bad  on  demurrer.  Marlau  y.  JSawdon^  S5 

6.  Same. — Memorandum  an  Copy  of  Mortgage, — Such  a  defect  is  not  aided 
by  a  memorandum  endorsed  upon  the  copy  of  the  mortgage  filed,  but 
not  signed  by  any  one,  it  being  no  part  of  the  complaint ;  nor  would 
it  be  cured  by  it,  if  signed.  Ih. 

7.  Complaint, — Demurrer. — JVaotice.—li  a  complaint  contain  several  para- 
graphs, some  founded  on  contract,  and  some  on  tort,  some  good  and 
some  bad,  there  is  no  available  error,  under  the  code,  in  overruling  a 
demurrer  to  the  entire  complaint,  assigning  for  causes  a  want  of  suffi- 
cient facts  and  a  misjoinder  of  causes  of  action.  Baddeiey  v.  JPaUemn,167 

8.  Same. — Arreal  of  Judgment — When  a  complaint  contains  several  para- 
graphs, one  only  being  good,  a  motion  in  arrest  of  judgment  should 
be  overruled.  lb. 

9.  Injunction. — Departure.  —  Verdict. — Judgment  —  Mechanie^s  Lien, — The 
complaint  alleged  ownership  of  a  town  lot  and  a  building  thereon, 
and  that  the  defendant,  without  right,  was  about  to  remove  the  build- 
ing, to  the  irreparable  injury  of  the  plaintiff.  Wherefore,  etc.  An- 
swer, that  the  defendant  had  leased  the  lot  from  the  plaintifT,  with  the 
right  to  erect  the  building,  and  remove  the  same;  that,  while  in  poese- 

,  sion  and  after  written  notice  to  quit,  he  was  about  to  remove  the  build- 
ing, as  alleged  in  the  complaint.  Reply:  1.  General  deniaL  2. 
That  under  a  judgment  against  the  plaint! n  and  defendant  foreclosing 
a  mechanic's  lien  upon  the  building  and  lot,  for  an  indebtedness  in- 
curred by  the  defendant  for  materials  for  building,  the  same  had  been 
sold  at  sheriff's  sale,  and  that  in  order  to  save  his  title  to  the  lot  the 
plaintiff  had  purchased  the  sheriff's  certificate  of  sale  and  still  holds  it. 

Heldf  that  the  reply  was  a  departure,  and  a  demurrer  to  it  should  have 
been  sustained. 

Held,  also,  that  a  verdict,  finding  that  "the  plaintiff  has  a  lien  on  the 
building  and  lot  for  $119.40,''  did  not  warrant  a  judgment  for  either 
party,  and  should  have  been  set  aside.         Cuppy  v.  CShaughneggyy  245 

10.  Estoppel. — Demurrer. — The  facts  admitted  by  a  demurrer  to  a  pleading 
must  be  taken  as  true  against,  as  well  as  in  favor  of,  the  pleader.    Ih. 

11.  Bond. — ExhibitB. — In  a  suit  upon  a  bond,  where  the  complaint  does 
not  aver  that  a  copy  of  the  bond  is  filed  therewith,  but  tnere  is  an- 
nexed to  it,  under  the  heading  "Copy  of  bond,"  an  instrument  in  the 
form  of  a  bond  executed  by  the  defendants,  and  such  as  is  described 
generally  in  the  complaint,  a  demurrer  should  be  sustained. 

Mogers  v.  State,  ex  ret,  Si9 

12.  Pra4Aioe. —  Bartial  Answer. — Formal  Commencement — Averments. —  The 
formal  commencement  of  a  pleading  does  not  absolutely  control  it, 
and  if  it  clearly  appears  by  direct  averments,  that  a  pleading  is  ad- 
dressed to  a  part  only  of  a  complaint,  it  will  be  so  treated,  although 
in  the  commencement  it  assumes  to  answer  the  whole  complaint. 

Bowen  v.  Roaehj  SSI 

13.  Administraior.—  UnUiwful  Conversion. — Complaint. — Deeedentt^  Estale. — ^A 
complaint  by  an  administrator,  which  shows  that  tli^  intestate  died 
the  owner  of  certain  sums  of  money  and  property,  which,  since  the 
death  of  the  owner,  the  defendants  had  wrongfully  converted  to 
their  own  use,  is  good,  whether  the  conversion  occurred  before  or  af- 
ter the  granting  of  letters  of  administration.  Gerard  v.  JoneSy  S78 

14.  -Same. — Practice. — Motion  to  Make  More  Specific, — A  complaint  by  an  ad- 
ministrator for  the  conversion  of  certain  moneys  alleged  to  have  been 
"  received  by  the  decedent,  or  by  the  defendants  for  hb  use,"  from  cer^ 
tain  specified  sources,  is  not,  on  account  of  the  alternative  averment, 
subject  to  a  motion  to  be  made  more  specific,  that  averment  being  im> 
material.  IK 
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15.  Same. — J^aiule  of  LimiUUions. — Demurrer. — A  plea  of  the  six  years  lim- 
itation, which  alleges  that  the  cause  of  action  accrued  after  the  hap- 
pening of  a  death,  and  that  that  death  occurred  within  six  years  he- 
fore  the  commencement  of  the  suit,  is  self-con tradi«tory  and  de- 
murrable, lb, 

16.  Same. —  UrUawfiU  Convenion. — Denial — Confession  and  Avoidance. — Issu/e. 
— I^ueHce. — When  the  general  denial  has  been  pleaded,  it  is  not  error 
to  strike  oat  pleas  of  special  matter  which  may  be  proved  under  the 
denial ;  and  anything  which  tends  to  show  that  an  alleged  unlawful 
conversion  was  lawful  or  justifiable,  is  provable  under  that  issue.    lb. 

17.  Same. — Practice. — WitkdrawcU  </  Pleading  after  Swearing  Jury. — A  reply, 
filed  to  an  answer  to  which  a  demurrer  had  been  sustained,  may  be 
withdrawn  by  leave  of  court  after  the  swearing  of  the  jury,  and  a  re- 
swearing of  the  jury  will  not  be  necessary.  Jb. 

18.  Same. — R^ication. — A  reply  which  purports  to,  but  does  not,  respond 
to  the  entire  answer  to  which  it  is  addressed,  is  not  good.  lb. 

19.  Demurrer. — Record, — Supreme  Court. — When  the  demurrer  to  a  plead- 
ing is  not  set  out  in  the  record,  the  ruling  of  the  circuit  court  on  such 
demurrer  will  not  constitute  available  error  for  the  reversal  of  the 
judgment.  McGinnis  v.  GabCf  4^7 

20.  Answer. — Cross  Complaint, — A  bad  answer  is  sufficient  for  a  bad  cross 
complaint.  Hamilton  v.  Huntieyf  621 

21 .  Contracts. — Exhibits. — Where  copies  of  the  contracts  sued  on  are  set  out 
in  the  body  of -the  complaint,  an  allegation  that  copies  are  filed  is 
unnecessary.  Jones  v.  Parks,  5S7 

POSSESSION. 

See  Deec^  5;  Pbomisbort  Note,  24;  Replevin,  1, 3, 12  to  16;  Sheriff's 

Sale,  2 ;  Voluntary  Assignment,  1. 

POWER  OF  ATTORNEY. 
See  Ejectment,  3. 

PRACTICE. 

See  Bastardy  ;  Bill  of  Exceptions  ;  Decedents'  Estates,  5 ;  Demttr- 
rer;  Deposition;  Evidence,  7;  Fixtures,  3;  Instruction;  Inter- 

ROOATORIEB  TO  JuRY;  JUDGMENT,  1,  2,  4,  5  tO  9, 15,  17  I  LiQUOR  LaW, 

6;  Married  Woman,  2;  Mortgage,  7,  8,  14 ;  New  Trial;  Part- 
nership, 22 ;  Pleading,  2  to  4, 7, 8. 12, 14, 16, 17 ;  Promissory  Note, 
19,  20;  Replevin,  5;  Special  Finding;  Supreme  Court;  Wit- 
nebs,  1,  4. 

1.  Paarties  as  Witnesses. — Motion  to  Set  Aside  Finding. — Where  a  party  moves 
the  court  to  set  aside  the  submission  and  finding  in  a  cause,  upon  the 
ground  of  his  own  absence,  as  a  material  and  competent  witness,  he 
must  show  bv  affidavit  the  facts  which  made  his  absence  necessary 
at  the  time  of  the  trial.  Turpie  v.  Knawles,  221 

2.  Harmless  Error. — Demurrer, — Sustaining  a  demurrer  to  a  good  para- 
graph of  repl^  is  a  harmless  error,  if  there  be  other  paragraphs  of  the 
reply  remaining  under  which  the  same  evidence  is  admissible. 

Daggett  v.  Flanagan^  26S 

3.  Exoeptions, —  Waiver. — An  exception  taken  to  sustaining  a  demurrer 
to  a  pleading  is  not  waived  by  taking  leave  to  amend  the  ]»leading, 
if  the  party  afterward  declines  to  amend  and  allows  judgment  to  eo 
on  the  demurrer.  lb, 

4.  Same, — Amendment  —  The  allowance  of  an  amendment  to  pleadings 
after  the  issues  have  been  closed  is  so  much  in  the  discretion  of  the 
trial  court,  that  it  will  be  available  error  only  when  it  appears  that 
that  discretion  has  been  abused.  lb. 
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5.  Same, — New  TriaL — The  granting  of  a  new  trial  b  seldom  arailable 
error,  and  never  until  a  very  clear  and  strong  case  is  made  out.       Ih» 

6.  Lost  Beeeipt. — If  a  trial  court  erred  in  striking  out  a  party's  testimony 
in  his  ow^  behalf  as  to  the  execution  and  contents  of  a  lost  receipt,  the 
subsequent  admission  of  the  party  and  the  person  who  gave  it^  to 
testify  to  its  execution,  cured  the  error.  AwUnon  v.  jSmneUj  SOS 

7.  Answer. — Demurrer. — General  Denial — It  is  not  error  to  sustain  a  de- 
murrer to  a  paragraph  of  answer,  when  the  facts  pleaded  therein  are 
admissible  in  evidence  under  the  general  denial  filed  therewith  and 
remaining  on  file.  Epstein  v.  Ghneer,  S4S 

8.  Motion  in  ArresL — A  motion  in  arrest  of  judgment  reaches  only  such 
defects  as  are  apparent  on  the  face  of  the  record,  not  cured  by  the 
verdict  or  a  statute  of  amendments,  or  waived  by  failure  to  demur. 

BaUieU  y.  Humj^ire^  SS8 

9.  Dem%areT, — Motion  to  Strike  Out. — ^A  bad  complaint  should  be  met  by 
demurrer,  but,  if  the  right  result  be  reached  by  a  motion  to  strike  oat, 
the  irregularity  is  not  available  error.  McGrew  v.  JfcOzrty,  4^ 

10.  Courts, — Proceedings  in  Fieri: — Motion  for  New  TriaL — Notice. — The  pro- 
ceedings iii  a  cause  remain  in  fieri  until  the  end  of  the  term  at  which 
the  motion  for  a  new  trial,  though  filed  after  judgment,  is  ruled  upon, 
and  in  the  mean  time  the  court  may  alter,  amend  or  set  aside  its  foc^ 
mer  ruling,  orders  and  judgment,  without  special  notice  to  the  par- 
ties. McCUUan  v.  Binkley^  SOS 

11.  Sam^. — Mechanic's  Lien. — Finding. — JudgmenL — Collateral  AUacL — In  an 
action  upon  an  account  and  to  foreclose  a  mechanic's  lien,  there  was 
a  general  finding  for  the  plaintiff,  on  which  a  personal  judgment  only 
was  entered  against  the  defendant.  After  the  rendition  oi  the  judg- 
ment, and  at  the  same  term  of  court,  the  defendant  filed  a  motion  for 
a  new  trial,  which,  at  the  next  term,  was  overruled,  and  at  a  later 
day  in  the  term,  on  motion  of  the  plaintiff,  without  notice  to  the  de- 
fendant, the  court  set  aside  its  former  judgment  and  entered  a  like 
personal  judgment  and  a  decree  foreclosing  the  alleged  lien. 

Hdd,  that  this  action  was  within  the  power  of  the  court,  and  not  errone- 
ous. The  judgment  of  the  circuit  court  can  not  be  questioned  collat- 
erally on  the  ground  that  it  goes  beyond  and  is  not  according  to  the 
finding.  Ih. 

12.  Default. — Answer. — IHoL  —  Witness. — Where  a  defendant's  answer  is 
standing,  judgment  can  not  be  entered  against  him  by  default;  but, 
unless  summoned  and  failing  to  appear  as  a  witness,  he  must  be 
called  and  the  cause  submitted  for  trial.         Firestone  v.  Firestone^  6S4 

13.  Pleading. — Cross  Complaint — Judgment.  —  Harmless  Error. — Where  a 
complaint  is  filed,  praying  substantially  the  same  relief  that  was 
granted,  the  ruling  upon  an  answer  to  the  complaint  is  not  material, 
if  the  judgment  in  the  respect  complained  of  was  properly  rendered 
upon  tne  cross  complaint.  Jones  ▼.  Barks,  5S7 

PREFERRED  DEBTS. 
See  Decedentb'  Estates,  4;  Mobtqage,  11. 

PRESCRIPTION. 
See  Easement;  Highway,  1,  5;  Private  Way,  2. 

PRESUMPTION. 

See  Benevolent  Society,  1 ;  City,  9 ;  Criminal  Law,  9, 14;  Highway, 
5;  Instruction,  8;  Judgment,  11;  Partnership,  7;  Paymest; 
Supreme  Court,  5. 
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PRINCIPAL  AND  AGENT. 
See  Attorney,  4 ;  Negligekce,  2. 

1.  Eat'^caivm. — Decedenit^  jErfotes.— A.,  without  authority,  received  for  B. 
money  derived  from  the  sale  of  real  estate  by  a  commissioner  in  par- 
tition, and  notified  B.  of  the  fact;  B.  disputed  the  validity  of  the  sale, 
and  refused  to  accept  or  have  anything  to  do  with  the  monev ;  there- 
upon A.  loaned  the  money  to  C,  who  was  then  solvent,  but  afterwards 
became  insolvent,  taking  C.'s  note,  payable  to  B. 

Heldy  that  A.'s  administrator  was  liable  to  B..  for  the  money  so  received. 
Held,  also,  that  the  bringing  of  the  suit  ratified  the  receipt  of  the  money 
by  A.,  but  not  the  loaning.  Benson  v.  Liggett^  4^2 

2.  Same. — AtUhority  to  Loan  Does  Not  Authorise  Loan  Without  Security, — 
Trust  and  Trustee. — An  agent  or  trustee,  with  authority  to  loan,  may 
not  loan  on  the  unsecured  obligation  of  the  borrower,  much  less  one 
who  has  no  authority  beyond  what  is  implied  from  possession  and  the 
duty  to  keep  safely.  Ih, 

PRINCIPAL  AND  SURETY. 
See  Contract,  6;  Estoppel;   Promissory  Note,  1,  5,  6, 10, 13, 14;  Rb- 

CX)GNIZANC£.    , 

PRISONER,  SUFFERING  ESCAPE  OF. 
See  Cribonal  Law,  7. 

PRIVATE  WAY. 

1.  Obstruction, — Pleading. — Joinder  (^Causes.  —  Verdict. — Judgment, — In  a 
suit  for  damages,  a  paragraph  of  complaint  for  obstructing  a  private 
way  of  the  plaintiff  may  be  joined  with  one  for  obstructins  a  public 
highway  in  which  the  plaintiff  has  a  special  interest,  and  a  verdict 
for  the  plaintiff  is  good  without  specifying  whether  the  way  is  public: 
or  private,  and  a  judgment  thereon,  *^  that  the  way  be  opened  up  and 
kept  open,"  is  proper.  Boss  v.  Thon^foonf  90' 

2.  Same, — PrescripHon. — Instruction, — In  such  case  an  instruction,  declar- 
ing that  the  plaintiff  can  not  recover  unless  he  has  proved  a  prescrip- 
tive right  to  the  way  claimed,  but  a  slight  variation  in  any  particular 
would  be  of  no  consequence — such  as  a  variation  in  the  course  of  the 
way  for  a  few  feet  at  a  given  point,  or  in  the  terminus  of  the  way,  is 
correct.  lb. 

PRIVIES. 

See  Judgment,  13;  Mortgager  10;  Prouise. 

PROMISE. 

See  Contract,  6. 

Privity  cf  (kmlract. — Agency, — Trusteeship. — Demaad. — Where,  upon  a  consid- 
eration received,  there  is  an  explicit  and  unqualified  promise  to  pay 
a  specific  sum,  to  become  due  at  a  known  or  stated  time,  to  or  for  the 
benefit  of  a  third  person  named,  no  case  of  agency  or  trusteeship 
arises  which  entitles  the  promisor  to  wait  for  a  formal  demand  before 
discharging  the  promise,  but  it  is,  as  to  him,  a  purely  le^al  obligation, 
and  equity  goes  no  further  than  to  give  the  right  of  action  to  one  who- 
otherwise,  for  want  of  privity  of  qpntract,  could  not  sue.  Miller  v. 
Billingsly,  41  Ind.  489,  and  Durham  t;.  Bischof,  47  Ind.  211,  distin- 
guishS.  Bodenbarger  v.  BrambUU,  ^18 

PROMISSORY  NOTE. 

See  Accord  and  Satisfaction;  Contract,  2,  3,  6;  Insurance;  Mortv 

GAGE,  1 ;  Payment. 

1.  Principal  and  Surety,— Collateral  Securities. — Answer. — To  a  suit  against 
the  maker  and  two  endorsers  of  negotiable  notes,  one  of  the  endorsers. 
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answered  that  she  endorsed  merely  as  surety  of  the  maker;  that  she 
was  induced  to  do  so  by  reason  of  the  fact  that  the  notes  were  secured 
by  a  mortgage  on  real  estate  of  ample  value  to  make  this  indebted- 
ness and  an  older  mortgage  thereon  for  a  small  sum ;  that  a  suit  was 
brought  to  foreclose  the  older  mortgage,  to  which  the  plaintiff  was 
made  a  party ;  that  he  suffered  a  judgment  of  foreclosure^  and  that 
the  real  estate  was  sold  to  satisfy  tne  older  lien,  and  the  time  for  re- 
demption allowed  to  expire,  without  her  knowledge,  the  plaintiff 
giving  her  no  notice  thereof. 
Heldy  that  the  plaintiff  had  a  right  to  be  passive  as  to  the  mortgage  se- 
curity, and  was  under  no  legal  obligation  to  notify  the  endozser  of 
said  suit,  and,  therefore,  that  the  answer  was  bad  on  demurrer. 

Vanee  v.  EngKgk,  74 

%  FUading. — Answer. — Oeneral  DeniaL — In  an  action  upon  promissoiy 
notes,  an  answer  by  the  makers,  that  they  had  ''executed'  the  notes, 
but  had  not  delivered  them,  is  sufficient,  as  such  answer  is  equivalent 
to  a  general  denial.  Bicketts  v.  Harvey^  I5f 

8.  Same,— Void  ConMeraium. — An  agreement  by  the  payees  of  such  notes, 
in  consideration  of  their  execution,  to  use  tneir  influence  to  secure  the 
dismissal  or  favorable  termination  of  a  criminal  prosecution,  is  void, 
and  does  not  furnish  a  sufficient  consideration  for  such  notes.  Ih. 

4.  Scone. — Given  for  Debt  nf  BankrtmL — ^An  answer,  that  such  notes  had 
been  given  for  the  debt  of  A.,  who  had  been  adjudged  a  bankrupt,  of 
which  the  payees  had  notice,  and  that  A.  subsequently  obtained  his 
discharge  in  bankruptcy,  is  insufficient  in  bar  of  the  action.  /&. 

6.  Same. — Testimony  of  Surety  as  to  DeelarcUions  (f  PrineipaL — It  is  error  to 
allow  a  surety  to  testify  to  what  his  principal  told  him  in  the  absence 
of  the  payees,  at  the  time  he  signed  the  notes,  for  .what  purpose  the 
notes  were  given.  Ih, 

.6.  Renewal  Note. — Extension  of  Time. — IhyaMe  in  Bank. — Evidenee, — iVwici- 
pal  and  Surety. — Forged  Immes. — Rescission. — A.,  M.  and  H.  made  their 
note  to  G.,  payable  one  year  after  date,  M.  and  H.  signing  as  sureties 
for  A.,  but  It  not  appearing  that  G.  knew  of  their  suretyship.  When 
due,  A.  took  up  the  note,  paying  the  interest,  at  12  per  cent,  for  the 
past  year  and  for  a  year  in  advance,  and  for  the  principal  deliverinf 
to  G.  a  new  note  payable  in  bank,  but  not  "  to  order  or  Marer,"  signed 
as  was  the  first  note,  but  the  names  of  M.  and  H.  being  forged  thereto. 
(}.  held  this  note  until  after  due,  when,  learning  of  the  forgery,  witik- 
out  surrendering  the  new  note,  or  offering  to  return  the  money  re- 
ceived with  it,  he  brought  this  action  upon  the  original  note. 

Heidf  that  the  action  is  maintainable. 

Meldy  also,  that  G.  had  the  right  to  treat  the  money  paid  him  as  a  pay- 
ment on  the  original  note.  The  case  is  not  one  of  rescission  of  con- 
-tract.  The  new  note,  if  in  all  respects  valid,  would  have  been  only  a 
new  evidence  of  the  pre-existing  indebtedness. 

Seldf  also,  that,  if  the  new  note  had  been  negotiable,  it  might  perhaps 
have  been  necessary  to  bring  it  into  court  to  be  surrendered  or  can- 
eelled,  but,  their  names  being  forged,  the  sureties  could  not  raise  the 
question. 

Held,  also,  that  if  the  note  in  question  had  been  put  into  lud^ent  and 
execution  against  A.,  it  would  not  have  extinguished  the  right  of  ac- 
tion on  the  surrendered  note. 

Heldj  also,  that  there  was  no  binding  extension  of  time,  even  if  G.  had 
known  that  M.  and  H.  were  sureties.  Albright  v.  Chifitiy  182 

7.  Same. — Law  Merchant. — Promissory  notes,  payable  at  a  bank  in  this 
State,  but  not  "  to  order  or  bearer,"  are  not  governed  by  the  law  mer- 
chant, lb, 

8.  Sams, — PaymenL — Merger, — The  giving  of  such  a  note  in  renewal  of  a 
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fonner  one^  or  for  an  antecedent  debt,  nnless  ezpreeslj  taken  as  pay- 
ment, at  the  risk  of  the  taker,  does  not  pay  or  mei;ge  the  original  lia- 
bility ;  and,  upon  default  in  the  payment  of  the  new  note,  the  holder 
is  remitted  to  nis  right  of  action  on  the  former  obligation.  lb. 

^.  Same, — New  NoU, — Discharge  of  Prior  Note. — Whether  the  paper  be 
mercantile  or  non-negotiable,  if  some  of  the  names  are  not  genuine, 
and  such  fact  is  not  known  to  the  taker,  it  will  not  operate  as  a  dis- 
charge of  the  prior  liability.  lb. 

10.  Same, — Exkntion  of  Time, — An  extension  of  time  given  to  the  principal 
debtor,  the  creditor  not  having  notice  that  the  others  were  sureties, 
does  not  discharge  them.  lb. 

11.  Atmoer. — Fravd-ulerU  B^eserUations. — To  enable  a  defendant  to  defeat 
an  action  against  him  on  a  promissorjr  note,  on  account  of  fraudulent 
representations  inducing  him  to  sign  it,  he  must  show  that  the  repre- 
sentations were  concerning  some  material  matter,  that  they  were 
false,  that  they  were  such  as  he  had  a  right  to  rely  upon,  that  he  did 
rely  upon  them,  and  that  he  was  deceiv^  thereby. 

Howef  etc,f  Co,  v.  Brown,  iS09 

12.  Same, — Fraud. — Allegationa  of  Proof, — The  facts  necessary  to  establish 
fraud  must  be  allegea  and  proved  by  the  party  who  relies  upon  it.   lb. 

13.  Same. — Surety, — Pleading, — Defaieaiion, — In  such  case,  an  answer,  that 
one  of  the  defendants  was  surety  on  the  bond  of  his  brother  as  agent 
of  plaintiff,  that,  after  the  termination  of  the  period  for  which  it  was 
given,  he  was  continued  as  agent  and  became  a  defaulter,  that  agen^ 
of  the  plaintiff  represented  to  the  defendants  that  his  defalcation  oc- 
curred while  the  bond  was  in  force,  and  that  thev  would  at  once  com- 
mence suit  upon  the  bond  and  criminal  proceedings  against  the  prin- 
cipal, must  clearly  show  that  he  was  not  guiltv  of  any  defalcation 
while  the  defendant  was  liable  as  his  surety,  and  that  the  defendants 
relied  upon  the  alleged  representations  of  liability.  lb. 

14.  Same, — Inducements. — In  such  case,  an  allegation  that  the  notes  were 
executed  "  to  avoid  litigation  and  the  shame  of  a  criminal  prosecution 
against  their  brother,  and  in  consequence  of  fear  of  the  same,"  implies 
that  other  inducements  than  the  supposed  liability  of  the  defendant 
as  surety  entered  into  the  transaction.  lb. 

16.  Pleading, — Title, — A  complaint  upon  promissory  notes,  which  fails  to 
aver  to  whom  the  notes  are  payable,  is  bad  upon  demurren  as  it  does 
not  show  any  title  in  the  plaintiff  to  the  notes.  Timmons  v.  Iriggins,  297 

16.  Samie, — Possessum. — Eddence. — Fraudulent  Agreement — A  complaint  in 
such  action,  which  averred  that  possession  of  the  notes  sued  upon  was 
obtained  by  the  defendant  by  tnck,  connivance  and  fraudulent  prac- 
tices, is  not  supported  by  proof  that  they  were  voluntarily  surrendered 
in  pursuance  oi  a  fraudulent  agreement.  lb. 

17.  Fraud  in  Procuring  Signature. — Negligence. — A  party  whose  signature  to 
a  promissory  note  payable  in  bank  is  obtainea  by  fraud  as  to  the  char- 
acter of  the  paper  itself,  he  being  unable  to  read  it  and  it  having  been 
misread  to  him,  and  he  not  being  guilty  of  negligence  in  affixing  his 
signature,  or  in  not  ascertaining  the  character  of  the  instrument,  is  no 
more  bound  than  if  it  were  a  total  forgery,  the  signature  included. 

Webb  V.  Oorbin,  40S 

18.  Same. — Negligence, —  When  Queetion  of  Fad  and  When  of  Law. — When  a 
negotiable  promissory  note  has  been  obtained  by  fraud  as  to  the  char- 
acter of  the  paper,  the  maker  sifi;ning  in  the  belief  that  it  was  a  differ- 
ent contract,  the  question  whether  he  was  negligent  in  signing,  or  in 
failing  to  ascertain  the  character  of  the  paper,  is  orHinarily  one  of 

Vol.  78. 
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fact;  but|  if  the  plea  purports  to  set  ont  all  the  facts  and  circani' 
stances  under  which  the  note  was  obtained,  the  question  may  be  de- 
cided upon  demurrer  as  one  of  law.  lb, 

19.  Same, — Pleading. — i2afi)!(xi<i(m.-~lVadioe.--Katification  makes  good  from 
the  beginning,  and,  under  a  denial  of  an  answer  of  fraud  in  obtain- 
ing  a  note,  subsequent  ratification  maj  be  proved  without  pleading  it 
specially.  IK 

20.  Same. — Ncn  Ed  FaOLum, — A  special  answer  sworn  to,  which  amoonts 
to  a  plea  of  non  est  fajciumy  closes  the  issue  and  does  not  admit  of  a. 
reply.  Ih, 

21.  Delivery. — Gifi. — Emdence. — On  trial  of  an  action  upon  apromissozy 
note,  eyidence  that  it  was  executed  to  the  plaintiff  as  payee,  at  Uie  re- 
quest of  her  father,  a  creditor  of  the  maker,  and  held  by  him,  and  that 
the  plaintiff  took  it  from  the  depository  of  his  private  papers  in  his 
absence,  and  without  his  knowledge  or  consent,  and  refused  upon  re- 
quest to  return  it  to  him,  but  commenced  suit  against  the  maker,  sus- 
tains a  finding  that  the  note  was  not  so  delivered  as  to  vest  the  prop- 
erty therein  in  her  and  constitute  of  it  an  executed  eift 

HaUon  v.  J<me$,  ^6B 

22.  Same. — Tnuiu. — Cofnxijnuivot  Delivery. — In  such  case  the  father  could 
not  appoint  himself  trustee  for  his  daughter  and  make  a  valid  deliT- 
ery  of  nis  own  property  to  himself  as  such  trustee;  nor  would  his  in- 
tention or  promise  to  give  the  note  to  her  constitute  him  a  trustee  for 
her.  lb. 

28.  Same. — Deposition. — In  such  case  the  suppression  of  questions  and  an- 
swers in  a  deposition  of  the  plaintiff  relative  to  credits  on  the  note, 
not  for  payments  of  the  maker,  not  authorized  by  her  father,  and  not 
tending  to  show  a  delivery  of  the  note,  was  not  error.  Jft. 

24.  Same. — Hearsay. — Directions  as  to  Posaession. — In  such  case,  the  father 
not  being  a  party  to  the  action,  the  daughter's  conversations  with  him, 
unless  a  part  of  the  transaction,  were  inadmissible,  but  he  was  prop- 
erly permitted  to  testify  what  directions  or  assent  he  gave  to  her,  or 
any  other  person,  to  take  possession  of  the  note.  /6. 

25.  BUgai  Consideration. — Chxan-Broher. — Marovns. — In  a  suit  upon  a  prom- 
issory note,  it  was  found  speciallpr  that  the  note  was  given  to  a  grain- 
broker  in  consideration  of  commissions  and  advances  upon  wheat  pur- 
chased by  him  for  the  maker,  that  the  maker  of  the  note  had  entered 
into  a  combination  with  others  to  purchase  through  the  plaintiff  and 
other  brokers,  for  delivery  during  a  certain  month,  more  wheat  than 
there  was  in  the  market,  thereby  forcing  the  price  to  a  high  rate,  with 
a  view  to  make  profit  on  settling  with  sellers  failing  to  deliver.  Whether 
the  plaintiff  was  a  party  to  this  combination,  or  had  knowledge  of  it, 
was  not  found.  A  conclusion  of  law  that  the  note  was  valid,  and  the 
plaintiff  entitled  to  recover  upon  it,  was  held  to  be  correct 
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PUBLIC  OFFENCE  ACT. 
See  Criminal  Law,  15 ;  Liquor  Law,  5. 

RAILROAD. 
See  Nbqliqencb. 

1.  Duty  to  Fence,  in  Towns  and  Cities. — Railroad  companies  are  liable  for 
animals  killed  within  towns  and  cities  between  the  crossings  of  streets 
and  alleys,  if  the  road  could  be  and  is  not  fenced  at  the^ace  of  the 
killing.  PUlslmrgh,  etc.,  IL  W.  Co.  v.  Landman,  SI9 

2.  Same. — Exceptions  to  Rvle. — It  is  not  for  the  courts  to  create  exceptions 
to  the  statutory  rule  on  the  subject  /&• 
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RATIFICATION. 

See  PBiKciPAii  AND  Agent,  1;    Promissory  Note,  19;  Teleqraph 

Company,  2. 

REAL  ESTATE. 

flee  CiTT,  7,  8;  Deed;  Descent;  Fixtures,  2  to  5;  Judgment,  11; 
Partnership,  13, 14, 21 ;  Redemption  ;  Voluntary  Assignment,  1, 2. 

REAL  ESTATE,  ACTION  TO  RECOVER. 
See  Judgment,  11 ;  Landlord  and  Tenant,  4;  Married  Woman. 

1.  Evidmee, — Jvdgment, — Harmless  Error. — In  a  suit  for  the  possession  of 
real  estate^  by  the  purchaser  at  a  sale  on  execution  against  the  execu- 
tion defendant,  the  judgment  entry  is  sufficient  proof  prima  facie  of  the 
judgment,  and  the  pleading  need  not  be  put  in  evidence,  though,  if 
admitted,  the  error  is  harmless.  Turner  v.  NatU  Bankf  etc,  19 

2.  Same. — Sheriff^sSaJU. — Assignee  ofCertifioaie. — Evidence. — TiJlle  in  Stranger. 
—In  a  suit  tor  the  possession  of  real  estate,  brought  by  the  purchaser 
at  sheriff's  sale  against  the  execution  defendant,  the  defendant  is  not 
permitted  to  prove  title  in  a  stranger,  and  the  assignee  of  the  sheriff's 
Certificate,  who  receives  a  sheriff's  deed  thereon,  is,  in  legal  effect,  the 
purchaser  at  the  sheriff's  sale,  within  the  meaning  of  this  rule.       lb, 

9.  Same, — Reeeipi. — Execution. — Res  Oestce, — Harmless  Error. — SembUy  that 
a  receipt  from  a  judgment  plaintiff  to  the  sheriff  for  the  proceeds  of 
lands  sold  on  execution  issued  on  a  judgment  is  competent  evidence 
as  a  part  of  the  res  oesto,  in  an  action  by  the  purchaser  against  the  ex- 
ecution defendant  for  possession  of  the  land ;  but,  in  any  event,  such 
evidence  is  harmless.  Ih, 

RECEIPT. 

See  PRACTncE,  6;  Real  Estate,  Action  to  Reooyer,  3. 

RECEIVER. 
See  Partnership,  13, 14. 

RECOGNIZANCE. 

1.  Fteading. — JS^pecial  Bail. — In  a  suit  on  a  recognizance  of  special  bail 
against  the  sureties,  joining  also  the  principal  debtor  as  a  defendant^ 
the  complaint  averred  sufficient  to  make  it  good  against  the  sureties, 
and  also  that  the  principal  had  placed  in  the  hands  of  the  sureties  a 
sum  of  money  named,  to  secure  them. 

Held,  that  a  demurrer  by  the  principal  debtor  should  have  been  sustained. 

Shields  V.  Smith,  4^5 

2.  Same, — Answer. — An  answer  in  such  case  by  special  bail,  that  after 
judgment  against  S.,  principal  debtor,  they  surrendered  his  body  "  in 
execution ;  that  by  virtue  oi  said  execution  the  sheriff  of  M.  county 
imprisoned  said  S.  in  the  jail  of  said  county,  in  said  cause,  until  he 
was  discharged  by  due  process  of  law,  and  by  the  judge  of  the  M.  Cir- 
cuit Court,"  though  awkwardly  drawn,  is  good  on  demurrer.  Ih. 

3.  Scmie. — Surrender, — Release. — An  answer  by  the  sureties  in  such  cascL 
Uiat  they  offered  to  surrender  the  body  of  the  principal  debtor,  ana 
that  the  plaintiff  requested  them  not  to  do  so,  aud  agreed  to  release 
them  from  the  recognizance  if  they  would  not  make  the  surrender,  is 
good  on  demurrer.  lb, 

4.  Special  Bail. — lAabilHy. — Discharge, — Habeas  Corpus.^Evidenee. — Special 
bail  is  not  subject  to  liability,  where  the  principal  debtor,  having 
been  surrendei'ed,  is  discharged  by  due  process  of  law ;  and  a  record 
of  proceedings  in  habeas  corrms,  showing  such  discharge,  is  proper  evi- 
dence of  the  discharge,  ana  can  not  be  impeached  collaterally.        lb. 

5.  Same. — Instruelions. — In  a  suit  upon  a  recognizance  of  special  bail^  an 
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instruction  to  the  jury  declaring  correctly  the  legal  effect  of  the  re- 
cognizance, is  proper.  Ih, 

6.  Same, — Harmlesa  Error. — An  instruction  in  such  case,  that  after  judg- 
ment the  body  of  the  principal  debtor  might  have  been  taken  in  ex- 
ecution and  committed  to  jail  for  a  period  of  ten  or  fifteen  days,  thoueh 
erroneous  (B.  S.  1881,  section  865),  is  harmless  to  the  plaintiff.       lb, 

RECORD. 

Bee  Bill  of  Exceptions,  3,  4;  Criminal  Law,  4;  Evidence,  4;  Judg- 
ment, 2,  5;  New  Trial,  2;  Pleading,  19. 

REDEMPTION. 

See  Sheriff's  Sale,  1. 

Bents, — Statute  Construed, — Under  the  statute  of  1861,  giving  to  the  judg- 
ment defendant  .the  right  to  occupy  lands  sold  on  execution,  for  the 
period  of  a  year  from  the  sale,  with  a  liability  for  rents  if  he  do  not 
redeem,  the  rents  during  that  period  are  his  absolutely,  in  his  own 
right,  and  not  as  trustee  for  the  purchaser,  and  if  he  be  insolvent, 
and  assign  the  rents  in  payment  of  a  just  debt,  the  assignee  is  not  lia- 
ble therefor  to  the  purchaser.  Bidgeway  v.  NoUU  Bank^  ete.,  119 

BEFEREE. 
See  Injunction,  2. 

BELEASE. 

See  Becoqnizance,  3. 

BENT. 

See  Landlord  and  Tenant  ;  Bedemption  ;  Beplevin,  12  to  15. 

BEPLEVIN. 
See  Fixtures,  1  to  3. 

1.  Bersonal  Property, — Conversion, — Bight  of  Possession, — In  an  action  to 
recover  for  tne  conversion  of  public  propertv,  the  plaintiff  must  show 
a  right  of  possession  in  himsdf  at  the  time  he  b^ran  his  action. 

Easier  v.  Flemmgy  US 

2.  Same, — Action  to  Becover, — Title, — In  actions  for  the  recovery  of  per- 
sonal property,  the  plaintiff  must  recover  on  the  strength  of  his  ovn 
title,  and  not  upon  the  weakness  of  his  adversary's.  lb, 

3.  Same, — Sheriff's  Sale, — If  a  claimant  of  personal  property  has  no  title 
thereto,  he  can  not  recover  it  from  one  m  possession  claiming  title  bv 
virtue  of  a  sheriff's  sale,  although  the  sale  was  irr^^lar.  lb, 

4.  Pleading, — Complaint — Verdict.  —  Defects  Cured, — A  complaint  in  re- 
plevin, which  alleges  that  the  defendants  unlawfully  and  wrongfully 
took  from  the  plaintiffs,  and  converted  to  their  own  use,  the  following 
described  personal  property,  etc,  shows  with  sufficient  certainty,  at 
least  after  verdict,  that  the  property  was  taken  without  leave  and  had 
not  been  returned.  Boberts  v.  Porter j  ISO 

5.  SamA, — Competency  of  TFiineea.— fltwftand  and  Wife, — PraeHee. — In  an 
action  of  replevin,  lor  the  recovery  of  the  husband's  personal  prop- 
erty, his  wife  was  not  a  competent  witness  as  to  matters  for  or  against 
him,  under  the  provisions  of  section  2  of  the  act  of  March  11th,  1867, 
defining  who  shall  be  competent  witnesses.  B>, 

6.  Justice  of  the  Peaee. — Jurisdiction. — StaivU  Construed, — Oxses  OcerrML — 
Under  the  provisions  of  section  9  of  the  act  concerning  justices  of  the 
peace,  2  B.  S.  1876,  p.  605,  an  action  of  replevin  before  a  justice  mxui 
be  brought  either  in  the  township  in  which  the  property  was  taken, 
or  in  which  it  is  detained.  Beddmger's  Adm'r  v,  Jocelyn,  18  Ind.  325, 
and  Test «..  Small,  21  Ind.  127,.  overruled.  Copple  v.  Lee^  ^ 
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7.  Fleading. — (hmplairU  and  Affidavit — A  complaint,  which  contains  all 
the  statutory  requisites  of  an  affidavit  to  obtain  an  order  for  the  de- 
livery of  personal  property,  and  is  verified  by  the  oath  of  the  plain- 
tiff or  of  some  one  in  his  behalf,  will  be  sufficient,  both  as  an  affidavit 
and  a  complaint  in  replevin.  Cox  v.  Albert,  ^41 

8.  Same. — Evidence, — Demand, — Canversion, — In  a  suit  for  the  recovery  of 
the  possession  of  personal  property,  alleged  to  be  unlawfully  detained, 
if  a  wrongful  conversion  oi  the  property  by  the  defendant  is  shown  by 
the  evidence,  a  demand  for  the  property,  before  suit  brought,  and 
proof  of  such  demand,  are  alike  unnecessary.  lb, 

9.  Same. — Pawn  or  Fledge, — Tender. — Where  personal  property  is  pawned 
or  pledged  as  a  security  for  a  debt  or  loan,  and  the  pledgee,  without 
notice  to  the  pledgor,  wrongfully  disposes  of  the  property  or  converts 
the  same  to  his  own  use,  the  pledgor  may  sue  at  once  for  the  recovery 
of  the  property,  or  of  its  value,  without  any  demand  therefor,  and 
without  having  first  paid  or  tendered  the  amount  of  such  debt  or 
loan.  lb, 

10.  Same, — Affidavit. — County  in  which  Propei'tyis  Detained, — Verdict. — Evi- 
dence.— In  an  affidavit  in  replevin,  the  statute  requires  that  the  affiant 
should  state  in  what  county  he  believes  the  property  is  detained ;  but 
it  is  not  necessary  to  the  validity  of  the  verdict,  that  this  statement 
should  be  sustained  by  any  evidence.  lb. 

11.  Justice  of  the  Peace. — Jurisdiction. — In  actions  of  replevin,  justices  of 
the  peace  have  jurisdiction  where  the  property  does  not  exceed  in 
value  two  hundred  dollars.  Ui'vJbaugh  v.  Jones,  S60 

12.  Landlord  and  Tenant. — Ci'ops. — Sheriff  ^s  Sale. — One  who  purchases  land 
at  sheriff's  sale  can  not,  after  crops  have  been  harvested  by  the  tenant 
in  possession  at  the  time  of  the  sale,  and  suffered  to  remain  in  actual 
possession,  maintain  replevin  for  the  grain  harvested  by  the  tenant. 

Bowen  v.  Roach,  361 

13.  Same. — Evidence. — Deed. — In  such  an  action,  a  deed  executed  before 
the  decree  is  admissible  in  evidence  to  show  that  the  tenant's  posses- 
sion was  under  color  and  claim  of  right.  lb. 

14.  Same. —  Undivided  Interest  in  Personalty. — The  owner  of  an  undivided 
interest  in  personal  property  can  not  maintain  replevin  against  a  co- 
owner,  lb. 

15.  Same. — Possession  of  Craps  Planted. — A  tenant  of  the  execution  debtor, 
having  been  left  in  unaisturbed  possession  of  the  premises  sold,  under 
a  claim  of  right,  may  rightfully  retain  possession  of  the  crop  planted, 
cultivated  and  reaped  by  him,  yielding  to  the  holder  of  the  sheriff's 
deed  the  landlord's  share.  Tb. 

16.  Evidence. — Possession. — To  sustain  replevin  the  evidence  must  show 
that  the  defendant  was  in  actual  or  constructive  possession  of  the 
property  at  the  time  of  the  commencement  of  the  action. 

Louthain  v.  Fibser,  449 

17.  Same. — Sheriff. — Execviion. — Delivery  Band. — Demand, — Demurrer  to  Evi- 
dence,— In  replevin  against  a  sheriff  evidence  that  the  property  be- 
longed to  the  plaintiff,  and  was  levied  upon  under  an  execution  against 
his  father;  that  the  sheriff  then  took  from  the  plaintiff  a  delivery 
bond  and  permitted  the  property  to  remain  on  the  farm  where  he  re- 
sided ;  ana  that  afterwards  the  plaintiff  formally  demanded  and  was 
refused  a  return  of  the  property  to  him,  is  sufficient  on  demurrer  to 
sustain  the  action.  lb. 

REPLEVIN  BAIL. 
See  Liquor  Law,  2. 
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RES  ADJUDICATA. 
See  Master  and  SebvaitTi  2. 

RES  GEST^. 
See  Real  Estate,  Action  to  Reooveb,  3. 

RESCISSION. 

See  Master  and  Servant  ;  Mobtqage,  14 ;  Promissory  Note^  6 ;  Vxh- 

DOR  AND  Purchaser,  1,  5. 

RESIGNATION. 
See  City,  19. 

REVIEW  OF  JUDGMENT. 
See  Jttdoment. 

SALE. 

See  Contract,  7 ;  Criminal  Law,  1 ;  Deed,  6 ;  Descent,  4 ;  Ejectmeht, 
1 ;  Judgment,  11, 12;  Partnership,  21;  Real  Est atk  Action-  to 
Recover  ;  Redemption  ;  Replevin,  3, 12 ;  Sheriff's  Sals  ;  Voi> 
untary  Assignment. 

SCHOOL  LAW. 

See  City,  19 ;  Town,  2 ;  Township  Trustee. 

SCHOOL  TRUSTEE. 
See  City,  19. 

SEAL. 
See  Criminal  Law,  10. 

SEIZIN. 
See  Deed. 

SET-OFF. 
See  Deed,  8. 

SHERIFF. 
See  Execution  ;  Replevin,  17. 

SHERIFFS  DEED. 

See  Deed,  6;  Real  Estate,  Action  to  Recover;  Replevin,  13  to  15; 

Vendor  and  Purchaser,  7. 

Date. — Ddivery. — The  date  of  a  sheriff's  deed  isprima /aeie  evidence  of  the 
time  of  its  delivery.  Twmer  v.  Na£l  Bank,  ete,,  19 

SHERIFFS  RETURN. 

0  See  Execution. 

SHERIFFS  SALE. 

See  Deed,  6 ;  Ejectment^  ;  Judgment,  11, 12;  Partnership,  21 ;  Real 
Estate,  Action  to  Kecover;  Redemption;  Replevin,  3, 12. 

1.  Execution. — Levy. — Judgment, — Lden. — Deed. — Notice. — A  joint  judgment 
was  rendered  against  H.  and  others,  upon  which  an  execution  was 
issued  and  levied  upon  lands  of  one  oi  the  other  defendants,  which 
was  subject  to  the  prior  lien  of  an  older  judgment,  but  of  value  much 
exceeding  both  niagments.  This  land  was  sold  to  satisfy  the  senior 
judgment,  and  tlie  slieriff  having  returned  that  fact  upon  the  execu- 
tion on  the  junior  judgment,  and  an  alias  issuing,  he  levied  it  upon 
the  lands  of  H.,  which  he  sold  upon  it  to  the  plaintiff,  who,  in  due 
time,  obtained  a  sheriff's  deed. 
Heidy  that  the  levy  of  the  first  execution  was,  until  legally  disposed  of,  a 
satisfaction  of  the  judgment. 
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Sddj  also,  that  the  mere  sale  te  satisfy  the  older  lien  did  not,  in  view  of 
the  right  to  redeem  theiefrom,  given  bj  statute,  divest  the  junior  lien, 
and  was  not  such  a  disposition  of  the  property  as  warranted  the  levy 
on  the  lands  of  H. 

SeH,  also,  that  the  purchaser,  being  the  plaintiff,  was  charged  with  notice 
of  the  irregularity,  and  took  nothing  by  his  purchase  and  deed. 
■:;7.  Neffy,  Hagaman,  67 

2.  Deed, — Fbssession. — A  sheriff's  sale  without  a  deed  confers  no  title,  nor 
does  it  entitle  the  purchaser  to  possession.  Go88  v.  MeadorSy  5£8 

SIGNATURE, 
fiee  Bill  of  Exceptions,  3;  Criminal  Law,  9;   Promibsoby  Note,  17. 

SLANDER 

AeHonabU  TTorcb. — Pleading, — In  an  action  of  slander  by  D.  against  E.,  it 
was  averred  that  A.  died  testate,  bequeathing  to  B.  and  C,  daughters 
of  D.,  $500  each,  leaving  E.,  his  son,  surviving  him,  and  that  E.  spoke 
of  and  concerning  D.,  and  of  and  concerning  his  father's  death,  the 
following  false  and  scandalous  words :  '*01d  lady,  you  gave  my  father 
four  double  doses  of  morphine  on  the  day  he  made  his  will ;  you  said, 
old  man,  you  had  better  be  fixing  up  your  business ;  if  it  had'nt  been 
for  you  giving  morphine,  your  daughters  would  not  have  gotten  what 
they  did." 

Sdiy  that  the  words,  with  the  proper  innuendoes,  are  not  actionable  per  se. 

Mddy  also,  that  the  extrinsic  circumstances  averred  in  the  complaint  do 
not  render  the  words  actionable.  McFadm  v.  Vavidy  445 

SOLDIER'S  BOUNTY. 
See  Contract,  4. 

SPECIAL  BAIL. 
See  Recognizance. 

SPECIAL  FINDING. 
See  Mortgage,  7. 

1.  General  Verdi4A. — PiucUce, — It  is  only  in  cases  where  the  special  find- 
ings are  irreconcilable  with  the  general  verdict  that  they  control  it 

Chawberi  v.  Chambeny  400 

2.  Same, — AceofmU — On  trial  of  an  action  on  an  account  current,  an  an- 
swer of  the  jury  to  the  question,  ''  What  amount,  if  any,  have  you  al- 
lowed the  defendant  on  the  account  in  his  favor  in  your  general  ver- 
dict?" is  not  repugnant  to  the  general  verdict  for  the  plaintiff  for 
the  excess  due  him.  lb, 

STATUTE  CONSTRUED. 

Bee  City,  3,  7,  8,  9, 17;  Costs;  Criminal  Law,  1,  5,  6,  15,  18;  Descent, 
1;  Highway,  6,  7;  Judgment,  16;  Landlord  and  Tenant,  3; 
Liquor  Law,  5;  Mortgage,  11;  Redemption;  Replevin,  5,  6; 
Voluntary  Assignment. 

STATUTE  OF  LIMITATIONS. 

See  Judgment,  5 ;  Partition  ;  Pleading,  Ife 

Aooouid  Ourreni. — Answer. — Reply, — Pleading. — A  reply  to  an  answer  plead- 
ing the  statute  of  limitations,  which  states  that  the  account  sued  on 
was  a  mutual  running  account,  and  that  every  item  of  the  bill  of  par- 
ticulars is  one  item  thereof,  and  shows  the  last  item  to  be  within  six 
jears,  is  sufficient.  Chambers  v.  ChamberSf  4^0 

STOCKHOLDER. 

See  Corporations;  Partnership,  12. 


>. 


648  INDEX 

STREET. 
See  Cmr,  1  to  6,  9, 10, 13  to  18. 

STREET  RAILWAY. 
See  City,  13  to  1& 

SUBMISSION. 
See  PlLA^criCE,  1 ;  Supreme  Coubt,  S, 

SUBPCENA. 

Service, —  Witness, — Contimuinee. — No  person  other  than  the  sheriff  or  his 
deputy  is  authorized  to  serve  a  subpcena,  and  a  party  who  has  not 
thus  subpoenaed  his  witness,  but  has  served  the  subpoena  himself,  is 
not  entitled  to  a  continuance  on  account  of  the  absence  of  such  wit- 
ness. Leary  v.  Meier,  S93 

SUBROGATION. 

See  CoNTBACT,  6 ;  Liquor  Law,  2. 

SUMMONS. 
See  Justice  op  the  Peace,  2. 

SUNDAY. 
See  Cbihikaii  Law,  16 ;  Telegraph  Compaky. 

SUPREME  COURT. 

See  Bill  op  Exceptions,  4 ;  Criminal  Law,  11 ;  Evidence,  3 ;  Ikjuno- 
TiON,  4 ;  Instruction,  6,  9;  Judgment,  2,  4;  New  Trial,  1,  2. 

1.  Evidence. —  Verdict, — When  there  is  evidence,  which,  if  credited,  justi- 
fies the  verdict,  though  this  evidence  is  contradicted,  the  Supreme 
Court  will  not  weigh  the  evidence,  nor  disturb  the  verdict. 

Becker  v.  Denmure,  U7 

2.  JVoMrfioc. — jYew  Trial, —  Weight  of  Evidence, — ^The  Supreme  Court  will  not 
reverse  a  judgment  upon  the  evidence,  if  it  fairly  tends  to  sustain  the 
verdict  or  finding  on  every  material  point.  Adams  v.  Stringer^  175 

3.  Practict, — Admission  of  Evidence, — Grounds  of  Objection, — Where,  on  the 
trial  of  a  cause,  a  party  objects  to  a  question  put  to  a  witness,  the 
record  must  show  that  the  party  stated  to  the  court  the  grounds  of 
his  objection,  or  the  action  of  the  court  thereon  will  not  be  considered 
by  the  Supreme  Court.  In  such  a  case,  the  party  can  not  state  one 
ffround  of  objection  to  the  trial  court,  and  insist  upon  other  and  dif- 
ferent grounds  in  the  Supreme  Court.    Pennsylvania  vo,  v.  Hoagland,  SOS 

4.  Practice, — Instructions. — Harmless  Error, — Instructions  to  the  jury  which 
assume  the  truth  of  facts  necessary  to  make  out  the  case,  when  there 
is  really  no  dispute  about  such  facts,  and  no  conflict  in  the  evidence 
concerning  them,  is  a  harmless  error,  and  not  available  in  the  Su- 
preme Court.  Jones  v.  StatCy  et  reLj  217 

6.  Presumption, — Trial  Court. — Evidence, — Practice. — In  the  Supreme  Court, 
all  the  presumptions  go  in  favor  of  the  proceedings  below,  and  a  judg- 
ment will  not  be  reversed  for  the  exclusion  of  evidence,  unless  it  be 
shown  that  the  evidence  excluded  had  some  relation  to  the  real  and 
particular  question  involved  at  the  trial.  Parker  v.  The  StaU^  259 

6.  Practice. — Appeal, — Disimisscd. — Lapse  of  time  for  the  taking  of  an  ap- 
peal to  the  Supreme  Court  may  be  pleaded  in  bar  of  the  appeal;  or 
the  question  may  be  raised  on  motion.    Day  v.  OUy  of  HvntmgUm,  280 

7.  Same — Disahility  of  Appdlani. — A  motion  to  dismiss  an  appeal,  not 
taken  in  time,  will  be  sustained,  unless  the  appellant  shows  that  he 
was  under  disability.  lb, 

8.  Same. — Agreement  for  Submission. — ^An  agreement  1|y  the  appellee  for 
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the  submission  of  the  cause,  entered  on  the  transcript  more  than  a 
year  before  the  filing  thereoi,  does  not  affect  the  appellee's  right  to 
move  for  a  dismissal  of  the  appeal  because  not  taken  in  time.  Ih. 

9.  Bhidenee. —  WUnes8. — PraeHee, —  Verdict. — Where  the  evidence  is  con- 
flicting^, and  questions  of  fact  depend  upon  the  credibilitv  of  witnesses, 
the  Supreme  Court  will  not  disturb  the  verdict.  Qrvbaugh  v.  J(me»f  S50 

10.  I^rojctioe. — Infant. — Appearanoe. — QvardUm  ad  LUem. — Where  an  infant 
is  co-plaintiff  with  an  adult,  his  appearance  by  the  attorney  of  the 
adult  is  valid;  and  in  such  case  an  appeal  to  the  Supreme  Court  will 
not  be  dismissed  because  the  infant  does  not  appear  by  guardian  or 
guardian  ad  litem.  Chandler  v.  Chandler^  4^7 

11.  -FV'ociicc — Assignment  of  Errors, — New  TriaL — Suppressing  Deposition. — 
Crror  in  suppressing  a  deposition  is  a  reason  for  a  new  trial,  but  not 
a  proper  specification  in  an  assignment  of  errors.    HaUon  v.  Jonesy  4^6 

12.  Same, — J^peeifioation  of  Error. — A  specification:  "The  court  erred  in 
rendering  the  jud^ent  in  said  cause,''  is  too  general  to  present  any 
question  for  consideration.  lb. 

13.  Evidence. —  VerdicL — The  Supreme  Court  will  not  disturb  a  verdict  be- 
cause the  evidence  is  confiicting,  if  there  is  any  tending  to  sustain  it. 

Toohy  V.  SarviSf  474" 

14.  Same, — Appeal  by  Plaintiff. —  When  Judment  Affirmed, — When  the  plain- 
tiff appeals  and  the  record  shows  he  has  no  cause  of  action  against 
the  defendant,  intervening  errors,  if  any,  must  be  regarded  as  harm- 
less, and  the  judgment  below  must  be  affirmed.  Fell  v.  MuUeTy  607 

16.  Pra/stiee, — Co-parties  on  Appeal. —  Waiver  of  Objection  for  Want  of  Parties. — 
Where  one  of  several  parties,  plaintiff  or  defendant,  appeals  to  the 
Supreme  Court,  he  is  only  required,  by  section  551  of  the  code  of  1852 
(section  635,  B.  S.  1881),  to  give  notice  of  his  appeal  to  his  co-parties, 
if  any,  in  the  judgment  appealed  from;  and  if  the  cause  is  there  sub- 
mitted by  agreement,  without  an  objection  then  made  of  the  proper' 
parties,  such  objection  is  thereby  waived.  Easter  v.  Sevenn,  64O 

16.  Practice. — Evidence, — Harmless  Error. —  Witness. — The  erroneous  admis-' 
sion  of  evidence,  and  allowing  an  incompetent  witness  to  testify,  are 
not  available  error,  if  it  appear  affirmatively  by  the  special  findings 
of  the  court  that  the  evidence  thus  improperly  admitted  had  no  effect- 
whatever  upon  the  result  of  the  trial.  Shaw  v.  Eerguson,  547 

TAXES. 

1.  Guardian  and  Ward. — Complaint. — Property  Omitted  from  TaautiUm. — In 
an  action  by  a  county  treasurer  against  a  guardian,  to  recover  taxes* 
on  the  money  of  his  wards,  which  had  not  been  assessed  during  a  num- 
ber of  years,  and  on  which  no  taxes  had  been  paid,  but  which  money 
was  afterward  assessed  for  the  years  it  was  omitted  from  taxation,  and 
placed  upon  the  tax  duplicate  for  collection,  the  complaint  must- 
specifically  aver  by  what  officer  and  under  what  circumstances  such 
special  assessment  was  made,  and  the  averment,  that  the  taxes  sued 
for  were  assessed  by  '^  the  proper  authorities,"  is  insufficient. 

Vogel  V.  VogUry  S5S 

2.  Same. — Parties. — In  such  action  the  wards  are  not  proper  parties  ta 
the  action,  though  the  money  in  the  hands  of  the  guardian,  if  liable 
for  taxation,  ought  to  have  been  assessed  in  their  names.  lb. 

Id  TAX  LIST. 

V'  See  Evidence,  5. 

TELEGRAPH  COMPANY. 

1.    Contract  to   Transmit  and  Deliver  Dispatch  on  Sunday. — Penalty. — The 
J.  :,  statutory  penalty  given  by  ''An  act  to  regulate  electric  telegraph  com* 
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Eanies/'  1  B.  S.  1876,  p.  868,  can  not  be  recovered  by  a  person  who 
as  delivered  his  dispatch  for  transmission  and  delivery  on  Snndaj. 

Bogen  v.  2%e  TF.  TJ,  Telegraph  Cb.,  169 

2.  Same, —  Void  GontracL — Batificalion. — A  contract  for  transmitting  a  tel- 
egraphic dispatch,  made  on  Sunday,  is  void,  and  the  retention  of  the 
dispatch  and  of  the  consideration  paid  by  ^he  sender  does  not  consti- 
tute a  ratification.  /6. 

3.  Same. —  Work  of  Necessity. — A  dispatch,  "  Come  up  in  morning ;  bring 
all,"  can  not  be  regarded  as  a  work  of  necessitv,  within  the  mean- 
ing of  the  statute  for  the  protection  of  the  Sabbath ;  nor  is  telegraph- 
ing of  itself  a  work  of  necessity.  lb. 

TENDER. 
See  Replevin,  9. 

TENANTS  IN  COMMON. 
See  Pabtnebship,  13,  21. 

THREATS. 
See  Duress. 

TITLE. 

Bee  Deed;  Fezturbb,  2;  Real  Estate,  AenoN  to  Recoyeb;  Eeplevik, 

2,  3 ;  Vendor  and  Purchaser,  5,  7. 

TOLL  GATE. 
See  Criminal  Law,  14. 

TOWN. 

Bee  City;  Clark's  Grant;  Constitutional  Law,  1. 

1.  ConstituHonal  Law. — The  act  of  June  17th,  1852,  amendatory  of  the 
charter  of  Clarksville,  as  far  as  it  authorizes  the  new  trustees  for 
which  it  provides,  to  sue  for  and  receive  the  funds  derived  from  the 
sale  of  lots  under  the  charter  of  1783,  granted  by  Virginia,  does  not 
impair  the  obligation  of  any  contract,  and  is  valid.  Fnmie  v.  Fo^^  £69 

%  Same. — Mandamus. — Schocl  Law. — Mandamus  lies  by  an  officer  to  com- 
pel the  delivery,  by  his  predecessor,  of  the  records,  books  and  napers 
of  the  office,  and  to  compel  the  payment  of  money  which  the  omoer  is 
required  by  law  to  apply  to  school  purposes,  the  needs  of  which  may 
require  the  prompt  application  of  tne  money.  lb. 

TOWN  TRUSTEES. 
See  Clark's  Grant. 

TOWNSHIP  TRUSTEE. 

1.  Bond. — SckooL  Revenues. — Mere  Use  not  a  Breach.  —  Qmvenion. — The 
mere  use  of  school  revenues  of  the  township  by  a  township  trustee  in 
hb  own  business  is  not  such  a  conversion  of  the  money  as  constitutes 
a  breach  of  the  conditions  of  his  bond.  Brown  v.  StcUCy  ex  reL,  SS9 

%  Same. — Action  on  Bond. — Damages. — Judgment.  —  In  an  action  on  the 
bond  of  a  township  trustee  for  a  failure  to  account  for  and  pay  over 
school  revenues  received  by  him,  the  provision  of  section  7, 1  R.  S. 
1876,  p.  781,  that  the  judgment  shall  include  an  assessment  of  ten  per 
cent,  aamages  upon  the  amount  thereof,  is  imperative.  tb. 

TRADE-MARK. 

1.  Dama^ — Injunction. — Property  in  the  use  of  a  word  as  a  trade-mark, 
to  designate  manufactured  goods,  such  as  the  word  "  Hoosier,"  to  dis- 
tinguish a  grain  drill,  may  be  acquired  by  adoption  and  exclusive 
use,  and,  when  acquired,  the  unauthorized  use  by  another  of  the  mark, 
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to  designate  similar  goods,  is  a  wrong  which  may  be  compensated  by 
damages,  and  prevented  by  injunction. 

Jvlian  y.  JBooater,  etc.,  Cb.,  408 

2.  Same, — Patent — A  trade-mark,  used  to  designate  goods  manufactured 
under  letters-patent,  is  assignable  with  the  letters-patent,  and  the 
right  to  damages  accrued  for  infringement  is  also  assignable.  lb. 

3.  Same. — Non-User. — Abandonment. — Licenae. — Property  in  a  trade-mark 
may  be  abandoned  and  thereby  lost,  but  a  complaint  for  infringement, 
ifhich  shows  non-user  for  a  ^ear,  does  not  disclose  an  intention  to 
abandon ;  and  without  such  intention  there  is  no  abandonment  by 
mere  non-user.  Such  non-user  might  possibly  imply  a  gratuitous 
license  to  others  to  use  the  mark  for  the  time  l>eing,  and  thereby  pre- 
clude the  recovery  of  damages  for  the  time;  but  this  license  is  revoca- 
ble, and  does  not  preclude  the  remedy  by  injuntion  for  the  future.  lb, 

TRANSCRIPT. 
See  Cbiminaii  Law,  4;  Evidence,  3,  4,  8r 

TRIAL. 
See  Practice,  12. 

TRUST  AND  TRUSTEE. 
SeePBiKCiPAL  Ain)  Agent,  2;  Promise;  Promissory  Note,  22;  Will. 

TURNPIKE. 
See  Criminal  Law,  14 ;  Mortqaoe,  3  to  5. 

UNLAWFUL  DETENTION  OF  LAND. 

X«  Appeal  Bond. — Meme  Profits  Pending  Appeal — Under  the  statute  con- 
cerning the  unlawful  detention  of  lands  (2  R.  S.  1876,  p.  662),  on  an 
appeal  by  the  defendant  from  the  judgment  of  the  circuit  court  to  the 
Supreme  Court,  the  appeal  bond  may  be  lawfully  conditioned,  that 
the  defendant,  among  other  things,  will  pay  and  satisfy  all  damages 
which  the  plaintiff  may  sustain,  for  mesne  profits  of  the  premises  re- 
covered, or  for  any  waste  committed  thereon,  as  well  before  as  during 
the  pendency  of  such  appeal.  Oraig  v.  Eneeyy  14^ 

%  Same. — AsBignment  of  Bond. — Complaint. — An  appeal  bond  is  assignable 
by  endorsement  in  writing,  so  as  to  give  the  assignee  a  right  of  action 
thereon,  in  his  own  name;  and  where  the  plaintiff,  in  an  action  on 
such  bond,  sues  only  for  the  recovery  of  the  mesne  profits  of  the  prem- 
ises during  the  pendency  of  the  appeal,  his  complaint  will  not  be  bad 
on  demurrer  thereto,  for  the  want  of  sufficient  facts,  merely  because 
it  contains  an  admission  of  the  payment  of  the  previous  judgment  and 
costs.  76. 

USER. 

See  Highway,  1  to  5;  Trade-Mark. 

VAGRANCY. 
See  Criminal  Law,  12. 

VENDOR'S  LIEN. 
See  Decedents'  Estates,  3. 

VENDOR  AND  PURCHASER. 

See  Contract,  7 ;  Mortgage,  2. 

1.  Oontrad. — Besdmon. — Fraud. — A  purchaser  of  property  can  not  rescind 
the  contract  for  fraud  so  long  as  he  retains  the  property,  if  of  any 
value.  Cotes  v.  BaleSj  £85 

%  Same, — Pleading. — Answer. — Value  of  Property. — Offer  to  Betum. — An  an- 
swer se^kiuj^  to  avoid  the  payment  of  tne  price  of  property  purchased, 
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on  the  ground  of  fraud,  which  does  not  aver  that  the  propertj  was  of 
no  value,  or  does  not  aver  a  return  or  an  offer  to  return  tiie  propertj, 
is  insufficient  on  demurrer.  lb. 

3.  Same. — Oonsideration, — CopyrighL — insurance  Flan. — A  court  can  not  saj 
that  the  transfer  of  an  instrument  foi'  the  organization  of  insurance 
companies  is  of  no  value,  as  the  vendor  of  such  property,  before  pub- 
lication, if  not  copyrighted,  is  entitled  to  control  its  dispoeition-     lb. 

4  Same, — InstrwUion. — An  instruction,  that  the  transfer  of  a  plan  for  the 
organization  of  insurance  companies  is  of  no  value  because  there  is  no 
law  in  this  State  authorizing  the  formation  of  such  companies,  is 
erroneous.  /&. 

5.  Omtro/ct. — Bescmion. — FaUwre  of  Tills, — Answer. — Deed. — In  an  action 
to  rescind  a  contract  for  the  purchase  of  real  estate,  and  recover  back 
the  purchase-money  paid,  on  the  ground  that  the  defendant  did  not 
convey  at  the  time  stipulated,  and  has  no  title,  it  is  not  neoessaty,  in 
order  to  defeat  the  action,  that  the  defendant  with  his  answer  should 
bring  a  deed  into  court  for  the  plaintiff.  It  is  enough  to  show  that 
he  is  not  in  default.  Teal  v.  Lanffsdalej  SS9 

6.  Same. — Pleading. — Beply. — Departure. — In  such  action,  a  reply,  that 
since  the  commencement  of  the  suit  the  defendant  has  conveyed  the 
property  to  another,  is  a  departure,  and  for  that  reason  a  demurrer 
was  properly  sustained  to  it.  16. 

7.  Same. — Sheriff^s  Deed, — Dvidenee  of  I^e. — Where  a  party  claims  title 
through  a  Judgment  of  foreclosure,  a  sheriff's  deed  is  not  sufficient 
evidence  oi  his  title.  lb. 

VEKDICT. 

SeeNEwTBiAL,  5;  Pleading,  9;  Private  Way,  1;  Beplevin,  4,  10; 
Special  Finding  ;  Supbeme  Court,  1,  9,  13. 

Defects  not  Oured. — Complaint. — Demurrer. — A  verdict  will  not  aid  defective 
averments  in  a  complaint,  where  its  sufficiency  is  ouestioned  by  a  de- 
murrer. McFadin  v.  Dawdy  445 

VOLUNTARY  ASSIGNMENT. 

1.  Sak  of  Debtor^ 8  Reed  Estate^  a  Judicial  Sale.— Statute  QmOrued. —  Vested 
Might  of  DeUof^s  Wife  to  Possession  and  Partition. — The  sale  of  a  debtor's 
real  estate,  under  the  act  of  March  6th,  1859,  providing  for  voluntary 
assignments,  1  R.  S.  1876,  p.  142,  is  a  judicial  sale  within  the  meaning 
of  the  act  of  March  11th,  1875,  1  R  S.  1876,  p.  554,  vesting  the  incho- 
ate interests  of  married  women  in  the  lands  of  their  husbands,  when 
their  title  has  been  divested,  and  entitles  the  wife  to  immediate  jh>s- 
session  and  partition.  Lawson  v.  DeBolt,  563 

2.  Same. — Jurisdiction. — Sale  of  Real  Estate  in  Another  County. — The  circuit 
court  of  the  county  in  which  the  debtor  resides,  and  makes  his  assign- 
ment of  his  property,  has  jurisdiction  to  order  and  confirm  the  sale 
and  conveyance  of  his  real  estate  in  another  county.  lb, 

3.  Samc^Acts  of  Fehrvary  1st  and  26th,  1875. — AmejidmenL — The  act  of 
February  26th,  1875,  1  B.  S.  1876,  p.  145,  undertaking  to  amend  sec- 
tion 10  of  the  act  of  March  5th,  1859,  after  its  effectual  amendment 
by  the  act  of  February  1st,  1875,  1  B.  S.  1876,  p.  144,  is  unconstitu- 
tional and  void.  /6, 

4.  Same. — FHvale  Sale  on  Credit. — Deferred  Payments. — Section  10,  1  B.  S. 
1876,  p.  144,  as  amended,  fully  authorizes  an  order  by  the  court  for 
the  sale  of  the  debtor's  real  estate  at  private  sale,  on  a  credit  not  ex- 
ceeding two  years  from  the  date  of  such  sale.  lb. 

6.  Same. — Collateral  Attack. — The  orders  of  a  circuit  court  having  juris- 
diction of  an  insolvent  debtor's  assignment,  even  though  erroneous, 
are  not  open  to  collateral  attack.  lb. 
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WAIVER. 
See  Judgment,  9 ;  Practice,  3 ;  Supreme  Court,  15. 

WARRANT. 
See  Crimikal  Law,  4,  7. 

WEIGHT  OF  EVIDENCE. 
Bee  Supreme  Court,  2. 

WIDOW. 
See  Decedents'  Estates,  4;  Descent,  2  to  4;  Judgment,  3. 

WILL. 

Chariiable  Trust. — Intoxwating  Liquors, — A  bequest  in  a  will,  devising  to  the 
trustees  of  a  certain  organized  church,  naving  trustees,  and  to  their 
successors,  $1,000,  to  be  put  at  interest,  and  the  interest  to  be  appro- 
priated annually  to  the  suppression  of  the  manufacture,  sale  and  use 
of  intoxicating  liquors,  and  providing  that  if  said  trustees  failed  for 
two  successive  years  to  use  the  interest  as  directed,  then  the  whole  be- 
quest should  go  to  the  heirs  of  the  testator,  is  valid.  Haines  v.  Allen,  100 

WITNESS. 

See  Decedents'  Estates,  5;  Evidence,  2;  Practice,  12,  Replevin,  5; 

Subpoena  ;  Supreme  Court,  9. 

1.  iVaefioe. — ExdusUm  cf  Qy£slwn  to  Witness. — It  is  not  error  to  exclude  a 
question,  if  no  statement  is  made  of  what  facts  are  expected  to  be  elic- 
ited ;  and,  if  the  bearing  of  the  proposed  testimony  is  remote  and  in- 
ferential, its  relevancy  should  afeo  be  suggest^.  Browning  v.  Hight,  £57 

2.  Impeachment. — Questions  evidently  asked  for  the  purpose  of  impeach- 
ment only,  but  fixing  neither  time  nor  place,  are  improper. 

Hatton  V.  Jones,  4^6 

3.  Some, — Evidenee. — Deposition  cf  Deeetued  Parly. — Testimony  of  Sarmoing 
Poorly. — ^Where  the  deposition  of  a  deceased  party,  represented  by  her 
executor,  has  been  read  in  evidence,  the  other  party  may  testify  on 
all  material  points  and  matters  of  fact  embraced  in  the  deposition.    lb. 

•4.  Praetice. — Suits  by  or  against  Administraiors. — Parties,  when  Witnesses. — 
Under  the  second  proviso  in  section  1  of  the  act  of  March  15th,  1879, 
amendatory  of  section  2  of  the  act  of  March  llth^  1867,  defining  who 
should  be  competent  witnesses  (Acts  1879,  p.  245),  m  an  action  against 
the  representative  of  a  deceased  maker  and  a  surviving  maker  of  a 
promissory  note,  where  each  sets  up  a  separate  defence,  it  is  discre- 
tionary With  the  trial  court  to  permit  the  surviving  maker  to  testify. 

Meyer  v.  Morris,  668 
WORK  OF  NECESSITY. 

See  Telegraph  Company,  3. 

WRITTEN  INSTRUMENT. 
See  Evidence,  1;  Mortgage,  3,  4.  ^ 
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